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GENERAL  PROBLEMS  CONNECTED  WITH  THE  ADMIN- 
ISTRATION OF  JUSTICE^ 


By  Hon.  John  P.  Elkin, 
Justice  of  the  Supreme  Court  of  Pennsylvania. 


The  administration  of  justice  in  the  United  States,  the  general 
topic  for  discussion  at  this  meeting,  is  one  that  may  be  considered 
from  so  many  points  of  view  as  to  preclude  the  possibility  of  cover- 
ing the  entire  field  at  a  single  meeting  of  your  society.  It  is  a 
theme  fruitful  in  suggestion  and  serious  in  import  to  those  who 
look  beneath  the  ebb  and  flow  of  surface  waters  to  discover  the 
currents  and  causes  which  control  the  movements  of  greater  bodies. 
The  consideration  of  this  general  topic,  and  of  those  particular 
subjects  growing  out  of  it  to  be  discussed  at  this  meeting,  is  timely 
because  in  the  natural  evolution  of  governmental  affairs  we  have 
reached  a  period  in  which  all  thoughtful  persons  are  concerned  not 
only  as  to  the  proper  functions  of  each  branch  of  government,  but 
as  to  the  manner  in  which  those  functions  of  whatever  kind  or 
character  shall  be  performed.  The  administration  of  justice  is  a 
broad  and  comprehensive  subject.  It  is  perhaps  not  too  much  to  say 
that  the  individual  citizen  must  of  necessity  depend  upon  the  proper 
administration  of  justice  in  the  courts  for  protection  to  life,  hberty 
and  property  more  than  upon  any  other  force  or  power  in  govern- 
ment. The  courts  are  the  tribunals  which  are  and  always  should  be 
open  to  every  citizen,  rich  or  poor,  humble  or  powerful,  to  redress 
every  injury  suffered  and  to  protect  every  right  guaranteed  to  him 
by  the  constitution  and  laws  of  his  state  or  country. 

When  our  forebears,  dissatisfied  with  conditions  existing  in 
their  fatherlands,  turned  their  faces  westward  it  was  in  the  hope 
of  establishing  here  upon  new  and  virgin  soil  a  representative  gov- 
ernment under  which  all  men  should  enjoy  the  equal  protection  of 
just  laws.  Through  the  trials  and  privations  of  the  Colonial  period 
they  fostered  the  spirit  of  independence  and  steadily  advanced  the 
cause  of  popular  government.     Those  were  years  of  trial  and  tri- 

*  Introductory  remarks  at  the  Fourteenth  Annual  Meeting:  of  the  Ameri- 
can Academy  of  Political  and  Social  Science,  held  in  the  WItherspoon 
Building,  Philadelphia,  Friday  and  Saturday,  April  8  and  9,  1910. 
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umph.  The  people  lived  close  to  nature  and  drank  deep  from  the 
fountains  of  eternal  truth.  They  looked  upon  government  as  a 
means  to  an  end — the  end  being  that  all  men  should  be  treated  as 
free  and  equal,  and  that  each  citizen  should  be  entitled  to  the  fullest 
protection  of  the  law.  The  minds  and  hearts  of  men  were  united 
in  an  effort  to  work  out  these  results.  Strong  minds  and  resolute 
hearts  were  developed  in  that  period,  so  that  when  the  Revolution 
came  we  had  men — strong,  sturdy,  capable  men — to  cope  with  every 
situation  presented  in  the  formation  of  a  new  and  at  that  time 
experimental  form  of  government.  It  was  a  psychological  moment 
in  the  governmental  affairs  of  mankind.  It  was  the  beginning  of 
a  new  order  of  things  in  which  greater  rights  and  liberties  were 
vouchsafed  to  the  people,  and  less  arbitrary  and  dictatorial  power 
lodged  in  the  ruler.  They  were  momentous  questions  which  con- 
fronted the  wise  and  patriotic  men  of  those  days.  Unrestricted 
liberty  to  the  people  meant  license  and  anarchy,  and  no  nation  could 
long  endure  upon  such  a  foundation.  Unlimited  power  lodged  in 
the  executive  was  not  to  be  thought  of,  because  this  was  the  evil 
from  which  they  sought  an  escape.  It  was  neither  feasible  nor 
practicable  to  attempt  to  conduct  the  multitudinous  affairs  of  the 
people  by  direct  legislative  action.  The  best  thought  of  the  best 
minds  of  the  original  thirteen  colonies  was  seriously  and  earnestly 
directed  to  the  proper  solution  of  these  great  questions.  The  fed- 
eral constitution  is  the  result,  and  looking  at  it  from  this  distance 
I  am  impressed  with  the  force  of  the  thought  once  uttered  by  a 
great  statesman,  not  of  our  own  country,  who  said  in  substance, 
that  as  a  wise  solution  of  the  governmental  affairs  of  a  great  people, 
it  was  the  most  wonderful  instrument  ever  formulated  at  a  given 
time  by  the  brain  and  purpose  of  man. 

This  is  strong  language  and  naturally  suggests  the  inquiry,  what 
does  the  constitution  contain  to  deserve  such  a  tribute?  We  who 
from  youth  up  have  enjoyed  as  of  course  the  protection  and  privi- 
leges of  a  free  government  are  prone  to  treat  indifferently,  or 
indeed  to  entirely  ignore  the  foundation  causes  from  which  our 
blessings  flow.  In  periods  of  business  depression  and  spcial  unrest 
there  is  a  tendency  to  disregard  what  is  and  has  been,  and  to  drift 
out  upon  the  uncertain  sea  of  doubtful  expedients.  At  such  times 
it  is  well  to  study  again  the  lessons  of  wisdom  taught  by  our  fore- 
fathers, and  learned  and  approved  by  succeeding  generations.    It 
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IS  pertinent  in  this  connection  to  inquire  what  kind  of  government 
was  established  under  our  constitution.  The  answer  is  simple,  be- 
cause it  is  written  in  plain  language  all  over  our  organic  law.  It 
is  a  government  of  co-ordinate  branches,  each  branch  having  its 
own  particular  functions,  and  one  intended  to  be  a  check  upon  the 
other.  The  whole  scheme  is  one  of  checks  and  balances  in  the 
performance  of  governmental  functions  by  the  co-ordinate  branches. 
The  legislative  branch,  most  quickly  responsive  to  public  opinion, 
makes  the  laws.  The  judiciary,  intended  to  be  conservative,  con- 
strues the  laws  and  defines  the  constitutional  limitations  which  the 
people  by  the  adoption  of  the  constitution  placed  upon  themselves 
and  upon  every  branch  of  government.  The  executive  is  clothed 
with  power  to  make  recommendations  to  the  legislative  branch,  and 
to  enforce  through  the  various  departments  the  laws  as  enacted  and 
construed.  If  there  is  doubt  as  to  the  validity,  or  scope,  or  meaning 
of  a  law,  it  is  the  duty  of  the  judiciary  to  determine  every  such 
question.  A  government  of  co-ordinate  branches,  each  acting  within 
its  own  proper  sphere,  makes  an  orderly  and  well-regulated  system. 

Our  experience  for  more  than  one  hundred  and  twenty  years, 
with  a  rapidly  increasing  population  made  up  by  the  intermingling 
of  all  races,  and  the  development  of  a  new  country  with  vast  areas 
and  unlimited  resources,  has  demonstrated  the  wisdom,  power  and 
efficiency  of  the  form  of  government  adopted.  Under  the  consti- 
tution the  judiciary  was  intended  to  be  and  is  the  great  conservative 
force  in  government,  and  no  one  who  studies  its  judgments  and 
decrees  can  doubt  that  it  has  met  fearlessly  and  patriotically  the 
responsibilities  cast  upon  it.  Our  judges  are  selected  from  the  peo- 
ple, and  as  a  rule  live  in  close  touch  with  them.  They  are  actuated 
by  good  motives  and  honorable  purposes.  Their  decisions  may  not 
always  be  popular,  but  they  are  in  nearly  every  instance  right  under 
the  law.  They  believe  that  ours  is  a  government  of  law,  and  that 
it  is  the  duty  of  a  court  to  construe  the  law  as  written,  rather  than 
to  attempt  by  construction  to  write  into  its  provisions  something  not 
intended.  It  sometimes  happens  that  in  the  administration  of  the 
law  a  seeming  injustice  may  be  done  an  individual  suitor,  but  I 
am  quite  sure  that  it  is  the  disposition  of  every  judge  to  work  out 
the  equities  of  each  particular  case,  so  far  as  it  can  be  done,  with- 
out violating  established  and  settled  rules  of  law. 

It  is  a  mistake,  however,  to  disregard  wholesome  and  settled 
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rules  and  principles  in  order  to  work  out  what  seems  to  be  an  equita- 
ble result  in  a  particular  case.  It  is  safe  to  say  that  as  a  rule  a 
precedent  established  on  the  equities  of  a  particular  case  makes  bad 
law  generally.  It  is  of  vital  importance  that  rules  of  law  affecting 
the  rights  and  liberties  of  the  people  should  be  fixed,  permanent  and 
settled.  No  higher  duty  rests  on  any  court  than  fearlessly  to  main- 
tain and  impartially  administer  settled  rules  of  law.  This  applies  to 
both  civil  and  criminal  actions.  It  is  much  better  that  a  rule  of  law 
should  be  settled,  even  if  at  times  we  question  the  rule,  than  that  it 
should  be  unsettled  and  doubtful,  so  that  no  one  with  certainty  can 
say  what  the  rule  is,  or  indeed  that  there  is  any  rule  at  all.  The 
doctrine  of  stare  decisis  grows  in  favor  with  the  tenure  of  judicial 
life.  At  the  beginning  of  a  judicial  career  it  is  not  uncommon  to 
take  the  view  that  old  laws  should  be  amended,  and  that  old  rules 
are  antiquated  and  not  suited  to  modern  conditions. 

It  is  but  natural  for  any  one  holding  such  views  to  doubt  the 
value  of  precedent,  and  to  attach  but  little  importance  to  the  rule 
of  decided  cases.  A  few  years'  experience  on  the  bench  has  a 
wholesome  tendency  to  check  such  a  predisposition.  The  task  of 
making  a  new  rule  to  cover  the  exigencies  of  each  particular  case 
as  it  arises  is  hopeless,  and  if  such  a  thing  could  be  done  there  would 
be  no  settled  law,  and  no  one  could  assert  with  confidence  a  sup- 
posed legal  right.  My  experience  teaches  me  that  it  is  better  to 
know  what  the  settled  law  is  than  to  speculate  about  what  it  ought 
to  be.  It  is  of  the  highest  importance  that  stability,  certainty  and 
permanency  should  characterize  the  administration  of  justice  by 
the  courts  in  order  that  the  people  may  know  what  the  law  is,  and 
be  in  position  to  enjoy  and  demand  its  equal  protection.  The  court 
of  which  I  have  the  honor  to  be  a  member  has  for  two  hundred 
years  stood  on  the  ancient  ways,  with  a  wholesome  regard  for  the 
wisdom  of  those  who  preceded  them  in  judicial  office  and  a  tenacious 
adherence  to  settled  principles  in  the  administration  of  the  law. 

It  is  true  that  methods  of  procedure  have  been  changed  from 
time  to  time  to  meet  new  conditions,  but  fundamental  rules  of  prop- 
erty and  principles  of  law  have  been  upheld  from  time  immemorial. 
It  may  be  argued,  indeed  it  is  often  asserted,  that  this  view  is  too 
conservative  and  not  in  keeping  with  the  march  of  progress  in  the 
affairs  of  mankind.  My  answer  is  that  courts  were  never  intended 
to  be  crusaders,  and  that  their  true  function  is  in  the  exercise  of 
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proper  restraints  upon  radical  and  unwholesome  tendencies.  Of 
course  in  the  exercise  of  such  power  courts  must  act  upon  statutory 
authority  and  within  constitutional  limitations.  When  disease  is  epi- 
demic every  quack  has  a  nostrum,  but  such  nostrums  as  often  kill 
as  cure.  So,  too,  when  the  body  politic  is  disordered  there  are 
always  those  both  in  public  and  in  private  life  with  a  stock  of  cure- 
all  remedies  to  prescribe.  The  prescriptions  generally  take  the  form 
of  proposed  new  legislation.  The  modern  tendency  is  to  attempt  to 
regulate  the  morals  and  business  affairs  of  the  people  by  statute. 
Just  how  far  we  should  go  in  this  direction  is  a  great  question. 
There  is  but  little  in  the  experience  of  mankind  to  warrant  the  belief 
that  men  can  be  made  good  or  just  by  act  of  assembly.  It  is  true,  of 
course,  that  crimes  must  be  defined,  rights  declared  and  rules  of 
property  prescribed  by  law,  else  there  could  be  no  orderly  and  well- 
regulated  government. 

The  great  question  now  is  and  always  has  been  where  to  draw 
the  line.  Many  thoughtful  men  think  there  is  just  as  much  danger 
in  having  too  many  laws  as  in  not  having  enough.  It  has  seemed  to 
me  that  what  is  needed  at  the  present  time  is  not  so  much  new  laws, 
but  respect  for  and  enforcement  of  old  ones.  At  such  a  time  courts 
must  and  can  be  depended  upon  to  administer  impartially  the  law 
as  it  is  written.  The  enforcement  of  existing  law  is  more  efficacious 
in  producing  just  and  equitable  results  than  the  more  doubtful  ex- 
pedient of  hasty  and  drastic  legislation.  Every  right-thinking  per- 
son should  be  in  sympathy  with  any  movement  that  has  for  its  pur- 
pose the  uplifting  of  his  fellow  man  and  the  improvement  of  his 
social  conditions.  I  believe  with  the  old  Psalmist,  that  righteous- 
ness exalteth  a  nation,  but  in  no  proper  sense  can  a  nation  be  deemed 
righteous  that  is  not  law-abiding.  Law  defined  and  administered  by 
courts  of  justice  is  the  foundation  upon  which  righteous  action  must 
be  predicated  in  dealing  with  the  secular  affairs  of  men. 

Respect  for  law  and  order  is  one  great  need  of  our  present 
civilization.  The  duty  of  respecting  and  obeying  the  law  rests 
equally  upon  the  rich  and  the  poor,  the  great  and  the  small.  The 
law  must  be  no  respecter  of  persons,  and  the  highest  duty  of  a 
court  is  to  administer  it  without  fear  or  favor,  so  that  its  restraints 
may  be  felt  by  the  most  powerful  individual  or  corporation,  as  well 
as  by  the  humblest  citizen.  We  hear  some  complaints  about  delays 
in  the  trial  of  cases,  and  if  these  complaints  are  well  founded,  courts 
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should  do  what  they  can  to  extend  relief.  This  is  a  practical  ques- 
tion the  facts  of  which  are  not  familiar  to  me.  Speaking  for  our 
own  court,  it  is  gratifying  to  be  able  to  state  that  our  lists  are 
disposed  of  with  reasonable  expedition.  During  the  past  few  years 
the  average  time  from  the  date  of  the  argument  to  the  handing 
down  of  the  opinion  was  sixty  days. 

At  the  October  term,  in  Pittsburg,  last  year,  two  hundred  and 
thirty  cases  were  on  our  list.  All  of  these  cases,  with  the  exception 
of  five,  were  heard  or  disposed  of,  and  the  opinions  handed  down 
in  Philadelphia  on  the  first  Monday  of  January  following.  It  is 
safe  to  say  that  at  the  close  of  the  present  term,  sometime  next 
June,  there  will  not  be  a  half  a  dozen  cases  undisposed  of  in  the 
eastern  district.  It  seems  to  me  this  is  about  as  expeditious  as  is 
consistent  with  good  work.  But  I  have  trespassed  upon  your  time 
too  long,  for  you  have  come  to  hear  those  who  are  to  discuss  the 
particular  topics  assigned  them.  I  thank  you  for  the  privilege  of 
presiding  over  your  deliberations  at  this  session.  In  behalf  of  the 
American  Academy  I  extend  a  cordial  welcome  to  all,  strangers  and 
members,  assembled  here,  either  to  hear  or  participate  in  the  pro- 
ceedings of  this  annual  meeting. 
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THE  SWEATING  OR  THIRD  DEGREE  SYSTEM 


By  Hon.  William  F.  Baker, 
Police  Commissioner  of  New  York  City. 


After  the  accused  is  arrested,  the  law  compels  his  arraignment 
before  the  nearest  and  most  accessible  magistrate,  which  we  always 
comply  with.  Contrary  to  the  usually  accepted  notion,  there  is  no 
physical  punishment  of  any  kind  whatever  inflicted  upon  the  ac- 
cused. If  confined  here,  his  meals  are  given  to  him  regularly.  "The 
Sweating  or  Third  Degree  System"  is  an  imaginary  something — 
derived  from  the  brain  of  some  bright  news  writer.  The  only 
interrogation  of  an  accused  person,  and  he  must  be  one  accused  of 
a  serious  crime,  is  to  ascertain  from  that  person,  by  examination 
and  questioning,  how  much  he  may  know  of  the  crime  he  is  accused 
of  committing. 

A  police  officer,  conducting  an  examination  of  an  accused  per- 
son, if  he  has  any  information  in  his  possession  which  makes  him 
feel  morally  sure  or  have  grave  suspicion  that  the  person  before 
him  has  committed  a  crime,  must  contrive  to  so  place  the  informa- 
tion before  the  prisoner,  that,  if  guilty,  it  will  overwhelm  him  with 
the  idea  that  more  is  known  than  has  actually  been  told  to  him, 
thereby  in  many  cases  obtaining  a  confession.  Much  information  is 
obtained  from  an  accused  person  by  the  cleverness  with  which  a 
police  officer  can  ask  questions ;  also  in  many  instances  where  from 
a  mere  nothing  a  police  officer  makes  good  guesses.  But  there  is 
absolutely  no  torture  nor  punishment,  physically  or  mentally,  and 
nothing  except  clever  arguments  and  the  presentation  of  facts  or 
correct  impressions,  thereby  convincing  an  accused  person  that  it 
is  useless  for  him  to  withhold  any  knowledge  which  he  may  possess 
of  the  crime  of  which  he  is  accused. 

Contrary  to  the  usual  ideas  of  many  people,  an  ignorant  person 
is  often  harder  to  obtain  a  confession  from  than  a  person  of  higher 
mental  caliber.  If  the  policeman  conducting  the  examination  or 
investigation  makes  strong  points  during  the  course  of  such  ques- 
tioning, an  intelligent  man  has  a  more  receptive  mind,  not  backed 
up  perhaps  by  strong  will-power,  every  point  the  officer  scores 
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strikes  as  forcibly  as  though  struck  with  a  hammer.  On  the  other 
hand,  if  an  ignorant  person  has  an  obstinate  disposition,  in  many 
instanc  .  he  may  be  too  stupid  to  recognize  how  strong  the  evidence 
is  against  him,  and  consequently  makes  no  admissions  whatsoever. 
Whether  mentally  strong  or  stupid,  much  depends  upon  which  of 
the  two  persons,  the  accused  or  the  officer  conducting  the  examina- 
tion, has  the  stronger  will-power. 

There  is  no  suggestion  whatever  of  any  h)rpnotic  influence,  and 
if  there  are  any  police  officials  or  persons  having  such  h)rpnotic 
power,  we  have  not  heard  of  them.  Nevertheless,  no  matter  what 
statement  or  admission  an  accused  person  may  make  he  is  protected 
by  the  law,  for  the  simple  reason  that  no  person  can  be  convicted 
on  his  own  uncorroborated  statement.  I  would  also  state  that,  pre- 
liminary to  the  examination  of  a  prisoner,  he  is  informed  of  his 
rights  under  the  law  and  told  that  he  can  make  a  statement  or  not, 
as  he  may  see  fit,  and  that  anything  he  may  say  can  be  used  against 
him  at  his  trial,  if  such  a  trial  is  held. 
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ADMINISTRATION  OF  CRIMINAL  LAW— THIRD  DEGREE 

SYSTEM 


By  General  Theodore  A.  Bingham, 
Ex- Police  Commissioner,  New  York  City. 


The  main  topic  of  discussion  for  this  fourteenth  annual  meeting 
of  the  American  Academy  of  Political  and  Social  Science,  viz. :  "The 
Administration  of  Justice  in  the  United  States,"  has  attracted  the  at- 
tention even  of  the  President  of  the  United  States,  who  has  publicly 
said  that  improvement  was  necessary.  From  so  accomplished  a  law- 
yer and  able  a  judge,  such  a  statement  establishes  the  fact  that  such 
improvement  is  necessary,  and  that  a  very  widespread  movement 
among  the  people,  of  dissatisfaction  at  present  conditions  is  not  with- 
out good  cause.  It  is  commonly  acknowledged  that  we  have  a  vast 
deal  of  unnecessary  and  altogether  too  much  legislation.  For  this, 
however,  the  people  have  only  themselves  to  blame.  It  is  by  them 
that  legislators  are  elected,  and  if  the  people  will  not  elect  sensible 
and  able  representatives,  they  must  suffer  for  it. 

But  taking  the  laws  as  they  stand,  the  administration  of  justice 
must  depend  upon  the  judges.  For  judges  to  complain,  as  some 
have,  of  a  growing  disrespect  among  the  people  for  the  law,  and 
an  occasional  expression  of  distrust  of  the  courts,  is  weak  and 
childish;  for  if  the  courts  prove  themselves  worthy  of  respect  by 
the  people  they  will  never  fail  of  it.  No  honest,  able  judge  ever 
yet  failed  to  command  the  respect  of  his  profession  and  of  the 
people  at  large. 

It  is  the  existence  of  weak  or  corrupt  judges  that  has  given 
rise  to  criticism  of  the  judiciary  in  the  first  place.  But  it  is  with 
the  judiciary  itself  that  rests  the  burden  of  obtaining  and  holding 
the  respect  of  the  people,  by  deserving  it. 

Therefore,  among  defects  in  present  criminal  administration  I 
rank  first  the  low  grade  of  the  average  police  magistrate  and  of 
the  judges  of  the  lower  civil  courts.  These  are  the  courts  of  first 
instance,  and  could  be  more  beneficial  than  any  other  to  our  whole 
future  as  a  people,  if  properly  manned.  It  is  where  our  wisest, 
ablest  and  most  common-sense  judges  should  be — ^because  the  police 
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court  and  the  lower  civil  courts  are  closest  to  the  people — to  their 
petty  faults  and  troubles,  to  the  events  of  their  daily  lives,  to  their 
joys  when  on  a  spree  and  their  sorrows  afterward.  Moreover,  it  is 
in  the  police  court  and  in  the  lower  civil  courts  that  the  millions  of 
ignorant  foreigners  gain  their  first  and,  for  the  most  part,  only 
impressions  of  our  government  and  our  boasted  liberty.  As  it  is, 
they  get  the  worst  impressions  instead  of  the  best. 

Honest,  able  judges  in  our  lowest  courts  would  put  a  stop  to 
more  than  half  of  the  troubles  we  have  with  policemen  everywhere, 
and  would  set  a  high  tone  at  once  for  the  relations  between  police  and 
public,  which  we  must  grudgingly  admit  could  be  greatly  improved. 
The  right  kind  of  judges  in  the  lower  courts,  as  well  as  those  above 
could  do  away  almost  entirely  with  shyster  lawyers,  the  whole 
silly  mass  of  trivial  technicalities,  the  whole  outrageous  system  of 
pre-arranged  postponements  of  trial,  releases  on  bail,  etc.,  and  se- 
cure an  increase  of  righteous  judgments — ^an  increase  in  justice. 

This  brings  me  to  a  defect  of  the  legal  profession  which  is  Very 
general  and  probably  too  common  to  us  all;  namely,  the  exaggera- 
tion by  the  individual  of  his  own  insignificant  and  selfish  interests. 

Legal  men,  like  some  other  professional  men,  say  physicians, 
for  instance,  fall  into  the  habit  of  making  a  mystery  of  their  pro- 
fession. They  wind  a  mysterious  cloak  about  themselves  called 
legal  or  professional  etiquette;  which,  at  times,  seriously  interferes 
with  the  administration  of  justice.  I  have  known  men  worried  into 
their  graves  because  of  delays  due  to  this  cause  alone.  I  have 
known  men  die  while  doctors  were  fussing  over  their  own  whims. 

Another  large  part  of  legal  mystery  is  made  up  of  the  mario- 
nette juggling  of  technicalities  and  precedents. 

Some  technicalities  are  important  and  some  precedents  are 
worth  being  followed  more  than  once ;  although  a  man  who  cannot 
make  up  his  mind  on  the  facts  of  a  case,  and  guided  by  law,  without 
finding  a  precedent  is,  in  other  walks  of  life,  regarded  as  weak 
or  cowardly. 

The  practice  of  the  English  criminal  courts  in  sweeping  aside 
technicalities,  and  in  getting  at  the  merits  of  the  case,  ought  to  be 
followed  by  us.  There  has  recently  been  a  very  encouraging  case 
of  this  sort  in  Oklahoma.  To  get  at  the  merits  of  a  case  is  the  last 
thing  the  public  find  in  the  courts.  The  legal  profession  as  a  whole 
makes  an  imaginary  deity  of  "The  Theoretical  Law,"  and  seems  to 
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forget  that  it  is  but  a  paper  image.  That  it  exists  for  the  people, 
and  not  the  people  for  it,  and  that  it  was  created  to  ascertain  the 
merits  of  a  case,  not  for  the  polemical  gymnastics  of  legal  hiero- 
phants  who  live  by  the  ceremonials  of  their  self-invented  idol. 

Another  defect  in  the  criminal  laws  is  the  almost  unintelligible 
language  in  which  they  are  written — ^which  is  the  very  fruitful 
ground  of  a  large  part  of  our  troubles.  Here  again  we  meet  the 
ghosts  and  witches,  the  dust  and  cobwebs  of  antiquity — all  sacredly 
kept  and  worshipped  by  the  modern  priests  of  the  cult — ^who  worship 
the  idol,  but  utterly  fail  in  the  great  idea  which  the  idol  merely 
figures  and  figures  but  imperfectly. 

The  Ten  Commandments  cannot  be  improved  on  for  concise- 
ness, and  the  people  who  re-enact  these  and  make  other  laws  are 
entitled  to  understand  them. 

How  our  poor  people  let  themselves  be  fooled! 

How  can  they  endure  the  present  legal  tomfoolery! 

Laws  are  now  so  obscurely  drawn,  and  often  by  intention, 
that  much  time  of  the  courts  is  spent  in  trying  to  find  out  what  the 
wording  does  mean,  or  in  devising  a  meaning  which  may  be  taken 
to  fit  the  words  as  nearly  as  possible. 

Simple,  clear,  forceful  language  in  the  laws  would  enormously 
reduce  not  only  the  labors  of  the  courts,  but  the  present  possibilities 
of  trickery  in  litigation.  But  I  have  been  asked  to  discuss  par- 
ticularly the  so-called  third  degree  from  a  police  standpoint. 

There  is  a  notion  in  some  quarters  that  this  is  a  mysterious, 
carefully  concealed,  dreadful  method  of  torture,  like  some  forgotten 
device  of  the  Inquisition.  This  idea  has  been  nourished  and  spread 
and  exaggerated  by  the  newspapers.  So  far  as  New  York  is  con- 
cerned, it  is  an  entirely  false  idea.  The  third  degree  is  neither 
more  nor  less  than  a  severe  cross-examination — ^not  under  oath — 
and  in  no  respect  worse  than  many  of  those  grilling  cross-examina- 
tions to  which  witnesses,  on  oath,  are  subjected  by  lawyers  in  open 
court — ^to  which  no  objection  has  yet  been  raised.  Whatever  the 
so-called  third  degree  may  have  been  in  the  past,  there  is  not  in 
my  knowledge  or  belief  any  physical  feature  of  blows  or  pain, 
and  still  less  of  torture  connected  with  it.  The  object  is  to  find 
out  the  truth  about  the  case,  get  the  truth  as  to  facts,  or  accom- 
plices, or  where  stolen  goods  are,  or  any  other  facts  necessary  to 
society  in  the  administration  of  justice. 
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Let  me  emphasize  here  my  belief  that  the  New  York  police 
are  not  as  a  body  a  brutal  or  unsympathetic  body  of  men.  They 
are  very  human,  and  certainly  the  Celts  among  them  are  very  sym- 
pathetic. 

No  doubt  most  of  them  are  somewhat  rough  and  compelled  to 
be  so  by  their  work — and  they  are  not  intended  to  be  philanthropists. 
No  doubt  there  are  brutal  men  on  the  force,  but  I  have  seen  too 
much  of  their  general  good  treatment  of  prisoners,  of  generosity  to 
them  out  of  the  policeman's  own  pocket,  of  restraint  and  self-control 
under  exasperating  circumstances,  to  give  credence  to  any  tales  of 
torture,  and  rarely  do  I  believe  in  tales  of  unnecessary  clubbing.  I 
know  our  men  too  well,  and  believe  conditions  are  steadily  im- 
proving. This  is  really  all  I  can  tell  about  the  third  degree,  for  it 
is  all  there  is  to  it. 

But  what  I  have  said  leads  directly  to  the  following,  about 
which  I  am  very  earnest,  and  which  I  wish  words  of  mine  could 
make  sink  into  your  minds  as  a  permanent  influence.  In  our  lib- 
erty of  thought,  of  which  we  are  so  proud,  nothing  is  too  deep  or 
too  shallow  for  us  to  discuss.  Whether  we  are  at  all  fitted  by  ex- 
perience or  education  to  form  any  opinion  at  all,  cuts  no  figure. 
We  run  after  anything  new — ^as  a  people  we  are  becoming  very 
mercurial — ^perhaps  it  is  the  natural  evolution  of  a  democracy. 

Anything  like  what  the  papers  call  "the  human  element"  moves 
the  crowd — sometimes  to  anger,  sometimes  to  sentiment — and  mob 
instincts  are  always  primitive. 

One  of  the  latest  fads  is  that  crime  is  a  physical  defect  and 
can  be  reduced  by  surgery.  If  so,  the  surgery  would  have  to  be 
widespread  and  continuous.  By  the  way,  are  you  aware  that  a  very 
large  percentage  of  present-day  physical  defects  among  children 
are  due  to  the  social  evil,  and  in  circles,  too,  where  it  would  be 
unpardonable  even  to- mention  such  an  evil?  As  a  people,  we  are 
too  hypocritical  to  face  cold  facts. 

But  while  perhaps  many  crimes  are  of  the  head,  most  are  of 
the  heart,  and  those  who  have  had  experience  with  crime,  and,  there- 
fore, are  qualified  to  speak,  know  of  the  vast  cloud  of  mere  wicked- 
ness that  prevails — simple  cussedness.  There  is  an  old  Adam — 
there  is  some  kind  of  a  devil — and  only  when  the  human  hecvrt  is  con- 
verted will  you  have  a  sure  reduction  in  crime.  What  has  the  Church 
to  say  about  this  ?     Society,  or  the  general  community,  being  merely 
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human,  cannot  wait  for  the  surgeons  or  the  Church,  but,  on  the 
principle  of  the  greatest  good  to  the  greatest  number,  has  taken 
steps  to  protect  itself  and  must  continue  to  do  so — has  been  com- 
pelled to  do  so  in  all  ages  or  be  swamped  by  anarchy. 

Shall  society  be  protected  in  its  liberties,  its  lives,  its  property ; 
yes,  even  in  its  general  business  and  social  morality?  Or  shall  it 
become  the  victim  of  an  hysterical,  maudlin  flabbiness,  mistakenly 
called  mercy ;  which  is,  after  all,  a  "fad,"  not  a  virtue.  If  society  is 
to  be  protected,  and  real  progress  made,  force  must  be  used  against 
the  very  real  and  active  simple  wickedness  of  this  selfish  world. 

Taine,  in  his  "History  of  the  French  Revolution,"  tells  you 
that  one  of  the  causes  of  the  French  Revolution  was  the  high  degree 
of  refinement  and  moderation  reached  by  the  French  people — so 
gentle  had  they  become  that  the  judges  shrank  from  harsh  measures 
and  were  always  hopefully  good  natured.  There  was  a  horror  of 
severity  and  bloodshed.  A  reading  of  his  book  will  astonish  you  at 
the  similarity  between  conditions  in  France  before  the  Revolution 
and  conditions  in  our  own  country  at  the  present  time.  About  one 
hundred  chief  scoundrels  carried  France  down  from  its  pedestal 
among  the  nations. 

Let  us  face  the  facts  honestly  and  fearlessly.  Society,  in  a 
thousand  years,  has  learned  that  it  must  protect  itself  by  force. 
The  police  are  the  guardians  of  civilization  and  of  progress.  They 
are  and  must  be  an  instrument  of  force,  not  of  philanthropy  or 
polite  persuasion ;  and  they  must  be  backed  up  by  society  at  its  peril. 
True,  the  police  must  be  wisely  used,  and  that  is  why  no  selfish 
politics  should  control  them,  and  why  discipline  should  be  rigidly 
enforced.  But  for  a  spirit  of  maudlin  and  false  sympathy  to  join 
hands  with  the  howls  of  criminals  for  mercy  is  fatal;  is  itself  crimi- 
nal, for  it  is  treason  to  the  general  good. 

I  should  think  these  remarks  would  be  of  peculiar  interest  to 
you  in  the  light  of  recent  events,  as  well  as  the  fact  of  what  rigid 
discipline  and  honest  administration  can  accomplish,  even  in  a  small 
body  of  men.  To  obtain  the  results  you  seek,  to  obtain  justice, 
let  the  laws  even  as  they  stand  be  enforced;  let  the  judges  show 
themselves  strong,  and  fearless  for  the  public  good,  and  utterly  im- 
movable by  anything  but  the  merits  of  each  case  brought  before 
them,  guided  not  by  the  hair-splitting  of  the  lawyers,  not  by  a  pre- 
sumptuous spirit  of  legislating  to  suit  their  own  ideas,  but  by  the 
evident  intention  of  the  law  as  it  is. 
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THE  TREATMENT  OF  THE  ACCUSED 


By  Major  Richard  Sylvester, 
Superintendent  of  Metropolitan  Police  Department,  Washington,  D.  C. 


There  were  periods  in  the  history  of  the  world  when  individuals 
who  had  been  proven  guilty  of  crimes  under  process  of  law  were 
burned  alive,  had  their  hands  or  ears  severed,  their  nostrils  slitted 
or  their  hands  or  faeces  branded.  It  was  settled  in  the  period  of 
Henry  I,  that  for  theft  and  robbery  a  person  should  be  hanged. 
Solon  introduced  a  law  whereby  every  individual  had  to  state  in 
writing  how  he  gained  a  livelihood,  and,  if  false  information  was 
given,  or  he  obtained  it  in  an  unlawful  manner,  he  was  punished 
by  death.  By  the  Persian  law  murderers  were  pressed  to  death 
between  two  stones.  In  ancient  times,  before  the  manners  of  man- 
kind were  softened  by  the  arts  of  peace  and  civilization,  murder 
was  not  a  capital  crime,  but  the  more  barbarous  nations  settled  such 
matters  by  private  revenge  or  by  pecuniary  compensation.  King 
Alfred  I  made  murder  a  capital  offense  in  England. 

In  the  progress  of  civilization  the  nature  of  all  crimes  and 
criminals  became  better  understood,  and  during  the  nineteenth  cen- 
tury these  subjects  received  the  attention  of  able  writers  and  legis- 
lators, to  the  end  that  penalties  for  violations  of  the  laws  were 
invoked,  more  in  keeping  with  the  gravities  of  the  cases,  and,  grad- 
ually looking  to  the  more  humane  treatment  of  those  who  made  up 
the  offending  classes.  Not  only  did  discussions  follow,  having  for 
their  purposes  the  application  of  humanitarian  conduct  for  those 
who  were  convicted,  but  the  questions  of  police  organization,  and 
the  modes  of  apprehending  and  handling  those  accused,  came  in 
for  a  full  share  of  attention  by  these  earlier  students  of  prevention, 
protection,  detection  and  disposition.  It  was  then  considered  that 
officers  of  the  law,  while  they  conducted  themselves  with  purity  of 
purpose,  were  truly  the  safeguards  of  the  community,  destined  to 
protect  the  public  against  the  outrages  and  depredations  of  mis- 
creants who  were  the  declared  enemies  of  the  state.  That  the  police, 
when  they  acted  properly,  should  be  esteemed  as  "the  civil  defenders 
of  the  lives  and  properties  of  the  people."     If  ittis  a  patriotic  and 
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honorable  profession  to  break  down  by  force  the  foreign  enemies 
of  the  state,  why  should  it  not  be  equally  so  to  subdue  the  domestic 
invaders  of  property  and  destroyers  of  lives  who  are  continually 
engaged  in  criminal  warfare.  Ejjerything  that  can  raise  the  standard 
of  the  police  officer  should  add  to  the  safety  of  the  life  and  security 
of  the  property  of  every  individual. 

While  there  was  a  cessation  of  visitations  of  the  criminal  classes 
to  our  shores  during  the  War  of  the  Revolution,  during  the  War  of 
the  Rebellion,  eighty  years  later,  when  our  population  had  grown  to 
tremendous  proportions,  and  our  commercialism  extended  from 
ocean  to  ocean,  the  disruption  demanded  extraordinary  military  and 
civil  police  activity,  due  to  our  domestic  disturbances.  The  ma- 
rauder, the  bank  robber  and  highwayman,  thieves  and  criminals  of 
every  kind,  took  advantage  of  the  exciting  times  to  engage  in  their 
nefarious  undertakings.  At  the  close  of  the  conflict,  during  the 
period  of  reconstruction,  soldiers  and  the  police  were  required  to 
meet  unusual  conditions  in  the  cities.  Many  of  those  arrested, 
criminals  and  suspects,  were  subjected  to  many  kinds  of  inquisi- 
tion and  torture  prior  to  court  trials,  in  order  that  confessions, 
implicating  themselves  or  others  in  the  commission  of  violations, 
might  be  had.  It  was  closely  following  upon  these  exciting  times 
that  the  practical  "sweat  box"  was  described. 

As  pictured,  it  was  a  cell  adjoining  which  in  close  proximity  was 
a  high  iron  stove  of  drum  formation.  The  subject  indisposed  to 
disclose  information  which  might  be  securely  locked  within  his 
bosom  would  be  confined  within  this  cell,  and  without  ceremony 
or  formality  a  scorching  fire  would  be  encouraged  in  the  monster 
stove  adjoining,  into  which  vegetable  matter,  old  bones,  pieces  of 
rubber  shoes  and  kindred  trophies  would  be  thrown,  all  to  make  a 
terrible  heat,  offensive  as  it  was  hot.  It  became  at  last  so  torturous 
and  terrible  as  to  cause  the  sickened  and  perspiring  object  of  pun- 
ishment to  reveal  the  innermost  secrets  he  possessed  as  the  com- 
pensation for  release  from  the  "sweat  box."  This  is  the  origin  of 
the  torrid  appellation  which  has  been  so  much  discussed  within  the 
past  few  years.        / 

The  existence  of  any  such  contrivance  in  these  enlightened 
days  would  be  followed  by  raid  and  suppression.  On  the  other 
hand,  the  criminal  and  those  who  would  use  the  criminal  vernacular 
apply  the  effervescent  term  to  the  office,  or  room  adjacent  at  detec- 
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tive  headquarters,  where,  in  secrecy,  consulation  may  be  had  or 
questions  be  asked  of  prisoners. 

In  this  progressive  age,  when  the  heads  of  police  departments, 
mainly  at  individual  expense,  gat)ier  in  convention  annually  and 
advocate  the  establishment  of  houses  of  detention ;  in  other  words, 
separate  respectable  looking  edifices  for  the  placing  therein  of  women 
and  juvenile  offenders  rather  than  in  station  houses,  when  these 
men  endorse  the  probation  system,  when  they  study  the  infirmities 
and  defects  of  criminals  of  record  in  order  that  the  courts  may  be 
enlightened  in  these  respects  before  penalties  are  imposed,  when 
these  members  argue  for  kind  treatment  of  the  child  and  the  estab- 
lishment of  juvenile  courts,  when  these  chiefs  submit  intelligent 
written  discussions  as  to  the  humane  treatment  of  prisoners,  it  should 
need  no  argument  to  condemn  any  assertion  that  "little  drops  of 
water"  or  superheated  moisture  weep  through  the  pores  of  a  pris- 
oner's skin  through  torture  in  a  "sweat  box."  It  is  to  be  regretted 
that  there  are  exceptions  to  such  rules,  but  the  members  of  the 
International  Police  Association,  who  number  quite  two  hundred 
chiefs,  have  subscribed  to  the  principles  of  humanity.  There  are 
officials  who  do  not  practice  what  they  preach,  some  who  are  im- 
posed upon  by  ignorant  subordinates,  but  the  well-disposed  superiors 
will  far  outclass  the  others  of  their  calling. 

We  have  heard  of  the  other  vulgarity — ^"third  degree."  In 
police  and  criminal  procedure  and  practice  the  officer  of  the  law 
administers  the  "first  degree,"  so-called,  when  he  makes  the  arrest. 
When  taken  to  the  place  of  confinement,  there  is  the  "second  degree," 
and  when  the  prisoner  is  taken  into  private  quarters  and  there  inter- 
rogated as  to  his  goings  and  comings,  or  asked  to  explain  what  he 
may  be  doing  with  Mr.  Brown's  broken  and  dismantled  jewelry  in 
his  possession,  or  take  off  a  rubber-heeled  shoe  he  may  be  wearing  in 
order  to  compare  it  with  a  footprint  in  a  burglarized  premises,  or 
even  to  explain  the  blood  stains  on  his  hands  and  clothing,  that, 
hypothetically,  illustrates  what  would  be  called  the  "third  degree." 

Tlie  prisoner  is  cautioned  by  the  reputable  officer  to-day  that 
he  need  not  incriminate  himself,  and,  in  some  places,  the  authorities 
have  blank  forms  in  use  stipulating  that  what  a  prisoner  states  is 
of  his  own  volition  and  without  coercion.  In  the  pursuit  of  their 
investigations  there  is  no  law  to  prevent  the  officers  of  the  law 
questioning  any  person,  who,  in  their  opinion,  may  be  able  to  give 
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infonnation  which  would  enable  them  to  discover  the  perpetrator  of 
a  crime.  It  becomes  the  bounden  duty  of  the  police  to  locate  the 
violator.  There  is  no  justification  for  personal  violence,  inhuman 
or  unfair  conduct,  in  order  to  extort  confessions.  The  officer  who 
understands  his  position  will  offer  admissions  obtained  from  pris- 
oners in  no  other  manner  than  that  which  is  sanctioned  by  the  law. 
If  a  confession,  preceded  by  customary  caution,  obtained  through 
remorse  or  a  desire  to  make  reparation  for  a  crime,  is  advanced  by  a 
prisoner,  it  surely  should  not  be  regarded  as  unfair. 

No  well-informed  and  schooled  police  officer  would  undertake 
to  make  himself  liable  before  the  court  for  disreputable  practices. 
On  the  other  hand,  the  well-directed  officer  in  these  times  will  en- 
deavor to  see  to  it  that  justice  is  done  a  prisoner.  If  demented,  a 
drug  fiend,  a  physical  wreck,  a  first  offender,  if  misled  by  others 
Mer  in  crime,  he  considers  it  proper  that  he  should  be  informed, 
in  order  that  the  court  may  be  fully  enlightened  before  passing  judg- 
ment. Volunteer  confessions  and  admissions  made  after  a  prisoner 
has  been  cautioned  that  what  he  states  may  be  used  against  him, 
and  diligent  inquiry  of  a  prisoner  for  explanation  of  facts  and  cir- 
cumstances, are  all  there  is  to  the  so-called  "third  degree,"  as 
countenanced  by  supervising  officials  in  these  modem  times. 

Some  years  ago  a  rough  usage  was  resorted  to  in  some  cities 
in  order  to  secure  confessions,  but  such  procedure  does  not  obtain 
at  large  nowadays.  There  are  those  who  come  in  contact  with  the 
authorities  who  are  always  ready  to  condemn  on  slight  provocation, 
those  who  are  waiting  to  even  up  for  some  fancied  wrong,  or  for 
some  contact  with  the  authorities  they  may  have  had  through  their 
own  wrongdoing,  and  who  are  ever  ready  to  condemn  the  police. 
On  the  other  hand,  the  principles  of  the  police,  as  announced  and 
discussed  in  their  own  circles,  are  that  the  closest  co-operation  and 
friendly  feeling  should  exist  between  them  and  the  good  citizen. 
If  the  latter  would  applaud  the  creditable  deeds  of  the  police  and 
criticise  their  shortcomings,  it  would  be  just,  and  lead  to  a  better 
condition  for  all  concerned.  Every  year  the  forces,  through  the 
medium  of  the  International  Police  Association,  are  improving  in- 
tellectually and  morally,  and  this,  in  the  face  of  many  obstacles,  in 
an  endeavor  to  raise  their  calling  to  a  higher  standard  and  in  order 
to  better  unfortunate  humanity. 
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By  Homer  Folks, 
Secretary,  New  York  State  Charities  Aid  Association;  President,  New  York 
State  Probation  Commission. 


The  student  of  social  economy  fifty  years  hence,  looking  back 
on  our  existing  social  agencies  and  practices,  will  find  nothing 
more  difficult  to  understand,  and  to  harmonize  with  the  possession 
of  intelligent  purposes  on  our  part,  than  our  treatment  of  the 
offender.  He  will  not  criticise  us  because  our  policy  in  dealing 
with  the  offender  was  too  lenient,  nor  because  it  was  too  severe; 
not  because  our  treatment  of  the  offender  was  too  largely  institu- 
tional, nor  too  little  institutional;  but  because  we  had  no  policy. 
He  will  criticise  us  because  we  vacillated  between  accepting,  on  the 
one  hand,  the  findings  and  teachings  of  scientific  study  and  research 
in  social  conditions  and  criminology  and  adhering  on  the  other 
to  the  medieval  idea  of  punishment. 

In  thus  generally  condemning  our  treatment  of  offenders,  I  am 
not  unmindful  of  progress  made.  I  remember  that  we  have  an 
Elmira  Reformatory,  and  that  there  are  similar  institutions  in  other 
states;  that  improvements  have  taken  place  in  equipment  and  dis- 
cipline in  some  prisons;  that  the  indeterminate  sentence  has  been 
adopted,  coupled  more  and  more  with  some  form  of  parole  over- 
sight; and  that  juvenile  courts  and  the  suspension  of  sentence  with 
probationary  oversight  for  both  children  and  adults  have  been 
quite  generally  authorized. 

The  fact  that  notwithstanding  these  improvements,  our  system 
of  dealing  with  offenders  must  as  a  whole  be  pronounced  a  failure, 
is,  in  my  judgment,  due,  among  other  reasons,  largely  to  four 
things,  viz.: 

1.  The  persistence  of  wrong  notions  as  to  the  purpose  of 
punishment. 

2.  The  failure  to  provide  adequate  machinery  for  making 
the  suspended  sentence  with  probationary  oversight,  and  the  inde- 
terminate sentence  with  oversight  during  parole,  really  effective. 

3.  The  failure  to  collect  adequate  and  comprehensive  informa- 
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tion  as  to  the  actual  operations  of  our  correctional  institutions  and 
reform  systems,  by  means  of  which  we  could  elaborate  a  broader, 
more  consistent  and  more  effective  program,  and  defend  it  against 
all  comers. 

4.  The  traditionalism  of  most  of  our  magistrates  and  judges, 
and  the  attitude  encouraged  by  many  lawyers  and  some  others,  of 
not  subjecting  courts  to  criticism  as  we  do  other  institutions. 

Time  permits  but  a  brief  amplification  of  these  four  points: 
I.  The  latest  reactionary  statement  to  attract  general  notice 
is  an  address  before  the  Association  of  District  Attorneys  of  the 
State  of  New  York,  March  17,  1910,  by  Charles  C  Nott,  Jr.,  a 
leading  member  of  the  staff  of  the  District  Attorney  of  New  York 
City.  Mr.  Nott  probably  expresses  in  considerable  degree  the  sen- 
timents of  the  staff  of  that  office,  and  to  some  extent  of  the  present 
and  past  efficient  incumbents  of  the  office  of  District  Attorney,  Mr. 
Whitman  and  Mr.  Jerome.  Mr.  Nott  begins  his  paper  with  the 
following  assertion: 

"It  seems  safe  ta  assert  that  for  many  years  it  has  been  held  by  all 
intelligent  people  interested  in  penology,  that  the  purpose  of  imprisonment 
for  crime  is  to  safeguard  the  interests  of  the  community  by  deterring  others 
from  the  commission  of  crime." 

While  agreeing  with  some  of  the  positions  taken  by  Mr.  Nott, 
I  must  distinctly  take  issue  with  this  statement.  The  chief  purpose 
of  punishment  in  the  mind  of  the  average  man,  and,  therefore,  of 
the  community  as  a  whole,  in  my  judgment,  is  to  prevent  the  com- 
mission of  further  crime,  not  by  other  offenders,  but  by  the  particu- 
lar offender  in  question.  I  appeal  to  general  experience  and  in- 
stinctive feeling  in  regard  to  crimes  committed  in  our  neighborhoods 
or  within  the  range  of  our  personal  knowledge — is  not  our  first 
and  most  insistent  feeling  the  desire  to  be  protected  from  further 
crimes  by  this  particular  offender?  It  is  for  this  reason  that  we 
instinctively  wish  to  put  him  behind  bars,  and  in  an  earlier  age  in- 
stinctively wished  to  take  off  his  head.  We  may  hope  that  inci- 
dentally others  who  may  be  wavering  may  also  be  deterred  from 
wrongdoing,  but  experience  seems  to  show  that  it  is  very  uncertain 
as  to  whether  the  punishment  of  one  offender  does  have  much  effect 
upon  others. 

Fortunately,  the  deterrent  effect  of  punishment  upon  an  offender 
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IS  one  which  we  can  very  accurately  measure.  We  can,  if  we  will, 
be  fully  informed  as  to  the  extent  to  which  our  actual  dealings  with 
convicted  offenders  do  deter  them  from  further  crimes.  We 
know  their  names,  their  places  of  abode.  We  can,  if  we  will, 
identify  them  by  a  system  which  precludes  doubt.  We  can  make 
such  identification  of  convicted  offenders  general,  and  we  can,  if  we 
think  it  worth  while,  and,  of  course,  it  is  supremely  worth  while, 
know  beyond  peradventure  what  proportion  of  convicted  offenders 
who  are  treated  in  penal  institutions  subsequently  repeat  their 
offenses,  and  what  proportion  of  those  released  on  probationary 
oversight  or  suspended  sentence  again  offend. 

If,  however,  the  chief  object  of  punishment  is  to  deter  others 
from  committing  crime,  we  can  never  know  to  what  extent  that 
object  is  accomplished.  It  is  doubtful  whether  our  statistics  in 
regard  to  crime  will  be  such  for  a  long  time  to  come  that  we  can 
form  any  accurate  notion  as  to  the  actual  amount  of  crime  at  one 
time  as  compared  with  another.  Even  if  we  achieved  a  reasonably 
accurate  measurement  of  the  volume  of  crime,  its  causes  are  too 
obscure  and  complicated  to  enable  us  to  single  out  the  effect  at  one 
period  and  at  another  of  this  particular  factor,  the  deterrent  effect 
of  punishment  on  others.  The  impossibility  of  securing  definite 
information  is,  in  fact,  probably  ©ne  of  the  chief  reasons  for  the 
persistence  of  the  idea,  in  my  judgment  erroneous,  which  Mr.  Nott 
makes  the  corner-stone  of  his  paper. 

II.  The  indeterminate  sentence  with  parole  oversight  and  the 
suspended  sentence  with  probationary  oversight  are  already  too 
firmly  established  to  be  overturned  by  the  reactionary  attacks  which 
will  doubtless  be  made  upon  them  from  time  to  time.  They  are 
correct  in  principle;  they  have  come  to  stay;  and  the  area  of  their 
application  will  be  extended  rather  than  restricted.  I  am  far,  how- 
ever, from  saying  that  their  present  administration  is  satisfactory. 
It  is,  in  my  opinion,  in  most  localities  and  in  most  courts  highly 
unsatisfactory,  and  it  is  unsatisfactory  principally  because  we  have 
failed  to  provide  the  facilities  by  which  we  can  secure  effective 
supervision  of  persons  so  released.  Specifically,  we  have  utterly 
failed  in  most  courts  to  provide  anything  like  an  adequate  number 
of  qualified  probation  officers,  and  we  have  failed  still  more  lament- 
ably to  devise  an  adequate  system  for  the  direction  of  the  work 
of  probation  officers.     It  is  absolutely  essential  in  probation  work 
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that  the  offender  shall  be  kept  under  an  actual,  vital,  effective  over- 
sight, and  that,  if  such  oversight  shows  that  he  is  continuing  in 
wrongdoing,  the  suspended  sentence  should  be  revoked  and  the 
proper  sentence  be  imposed. 

Mr.  Nott  criticises  particularly  the  number  of  suspensions  of 
sentence  and  questions  the  effectiveness  of  probationary  oversight 
in  the  Court  of  General  Sessions  in  the  city  of  New  York.  The 
number  of  suspensions  of  sentences  increased  from  460  in  1904  to 
1 160  in  1908,  and  982  in  1909.  As  to  whether  there  is  an  undue 
number  of  defendants  so  dealt  with;  as  to  whether  sentence  has 
been  suspended  in  wrong  instances  and  by  reason  of  ignorance  of 
the  facts  or  of  improper  motives,  I  have  no  data  on  which  to  base 
an  opinion.  I  am  perfectly  clear,  however,  that,  as  Mr.  Nott  im- 
plies, the  number  of  persons  released  in  that  court  under  suspension 
of  sentence  is  such  as  to  require  for  their  effective  oversight  a  large, 
well-organized  staff  of  competent  probation  officers,  devoting  their 
entire  time  to  the  work,  and  properly  superintended. 

The  judges  of  that  court  have  not  seen  fit  to  ask  the  city 
authorities  to  provide  salaries  for  any  probation  officers  whatever. 
They  rely  upon  voluntary  assistants  provided  by  private  organiza- 
tions. It  is  manifestly  impossible  for  the  representatives  of  these 
organizations,  with  the  other  duties  imposed  upon  them,  and  in 
some  instances  with  private  occupations,  to  perform  efficiently  the 
amount  of  work  placed  upon  them  by  the  court.  There  is  no  chief 
probation  officer  to  direct  the  work  of  these  volunteers.  The  State 
Probation  Committee  informally  but  strongly  urged  the  judges  of 
this  court  more  than  a  year  ago  to  make  an  application  to  the  city 
authorities  for  salaries  for  a  staff  of  probation  officers,  and  has 
offered  to  support  a  request  for  such  an  appropriation.  It  will 
doubtless  be  forthcoming,  as  it  has  been  when  requested  by  other 
courts. 

Still  more  notably  deficient  in  my  judgment,  both  in  method  and 
facilities,  is  the  oversight  of  persons  released  from  penal  and  re- 
formatory institutions  on  parole.  To  determine  when  an  offender 
may  properly  be  paroled  is  a  matter  requiring  careful  inquiry  and 
great  discretion.  It  should  be  determined  with  very  full  knowledge 
of  the  offender's  conduct,  both  in  the  institution  and  before  com- 
mitment. It  is  a  highly  individual  matter.  The  machinery  provided 
for  a  determination  of  the  proper  time  to  release  a  prisoner  on 
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parole,  is  woefully  inadequate.  The  presumption  that  all  offenders 
who  have  behaved  tolerably  well  in  prison  are  entitled  to  parole 
at  the  expiration  of  the  minimum  period  of  imprisonment  is  abso- 
lutely inconsistent  with  the  idea  of  the  indeterminate  sentence. 
Yet  this  appears  to  be  an  accepted  practice  in  New  York,  and  on 
this  basis  a  member  of  the  State  Parole  Board  justified  the  release, 
at  the  expiration  of  the  minimum  term,  of  a  most  notorious  offender 
against  the  election  laws.  And  when  the  offender  is  actually  paroled, 
with  an  indeterminate  sentence  still  hanging  over  his  head,  what 
sort  of  a  method  have  we  worked  out  for  keeping  informed  as  to 
his  conduct?  Who  selects  the  parole  officers;  who  directs  them 
from  day  to  day ;  who  works  out  the  standards  on  which  the  ques- 
tion of  the  return  of  an  offender  to  a  penal  institution  is  to  be  de- 
termined; who  sees  that  these  standards  are  impartially  enforced? 
Our  management  of  penal  and  reformatory  institutions  has  im- 
proved much  faster  than  our  management  of  the  processes  of  getting 
persons  into  and  out  of  such  institutions? 

To  the  question,  "Is  Christianity  a  failure  ?"  some  one  objected 
that  it  had  never  yet  been  tried.  Should  any  one  remark  that  pro- 
bation and  parole  are  failures,  I  am  inclined  to  reply  that  they 
have  never  yet  been  thoroughly  and  effectively  tried.  There  is  noth- 
ing flabby,  weak,  sentimental  or  ineffectual  in  the  theory  or  in  the 
proper  administration  of  probation  or  parole.  The  supervision  which 
they  pre-suppose  may  be  even  more  objectionable  to  an  offender  than 
actual  imprisonment.  The  crying  need,  however,  is  for  methods, 
facilities,  agencies,  officers,  which  will  permit  the  theory  of  proba- 
tion and  parole  to  be  put  into  actual  practice. 

III.  The  lack  of  comprehensive,  trustworthy  and  instructive 
statistics  in  regard  to  offenders  and  their  treatment,  is  notorious. 
It  must  be  referred  to  because  it  is  one  of  the  important  elements  in 
the  situation.  By  reason  of  it  we  are  still  asking,  after  thirty-two 
years  of  Elmira,  whether  reformatories  reform.  We  are  still  in 
the  dark  to  an  unpardonable  extent  as  to  whether  persons  released 
under  suspended  sentence  and  under  probation  repeat  their  offenses. 
We  are  still  in  the  dark  as  to  the  extent  to  which  prisoners  released 
from  penal  institutions  under  indeterminate  sentence  again  offend, 
either  during  the  term  of  parole  or  subsequently.  The  curious 
thing  about  it  is  that  not  only  do  we  fail  to  collect  such  information, 
but  curiously  enough  we  apparently  fail  to  realize  that  without  it 
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we  cannot  develop  an  intelligent  and  consistent  policy  in  dealing 
with  offenders.  It  is  for  this  that  we  will  be  criticised  most  sharply 
fifty  years  hence.  Not  even  to  know  that  we  are  groping  in  the 
darkness   is   unpardonable. 

IV.  Lastly,  but  in  my  judgment  of  exceeding  importance,  is 
the  attitude  of  mind  entertained  and  inculcated  by  many  in  regard 
to  the  courts  generally.  We  are  told  that  we  must  not  criticise  the 
courts;  that  they  are  in  some  way  different  from  other  human  in- 
stitutions; that  they  must  be  accepted,  supported,  obeyed,  revered, 
but  not  criticised.  This  tends  to  maintain  an  attitude  of  supersti- 
tion ;  it  tends  to  dry  rot  in  the  court ;  it  encourages  political  favoritism 
and  downright  corruption;  it  perpetuates  hoary  abuses  in  the 
business  and  administrative  sides  of  the  court's  work.  We  shall 
not  reach  a  consistent,  defensible  policy  of  dealing  with  offenders 
until  we  recognize  generally  that  judges  are  very  human ;  that  to  en- 
is  human,  but  that  erring  calls  for  criticism  and  correction.  Lots 
of  sunlight,  fresh  air,  and  ventilation  will  tend  to  prevent  abuses  in 
the  courts,  as  well  as  to  prevent  tuberculosis. 

If  you  have  happened  to  call  at  the  executive  chamber  in 
Albany,  you  may  have  noticed  that  at  12  o'clock  and  at  5  o'clock 
daily  the  representatives  of  the  press  are  admitted,  and  meet  the 
governor  in  person.  In  its  superficial  aspect  this  is  a  meeting  be- 
tween a  very  distinguished  man  and  a  few  young  men  representing 
newspapers.  In  reality  it  is  the  highest  executive  official  in  the 
state  giving  twice  daily  an  account  of  his  stewardship  to  the  people 
of  the  state.  Similarly,  every  act  of  the  legislature  is  daily  under 
the  searchlight  of  publicity.  In  some  way  our  criminal  courts, 
in  my  judgment,  should  be  made  subject  to  equally  potent,  con- 
structive influences.  We  must  know  the  facts ;  we  must  know  them 
promptly;  and  we  must  be  ready  to  express  judgment  upon  them 
and  to  act  upon  them  if  need  be.  We  must  bear  constantly  in 
mind  the  human  quality  of  the  court.  That  which  we  deem  judicial 
severity  we  must  remember  may  be  due  in  part  to  a  too  elaborate 
dinner  on  the  part  of  the  judge  the  night  before.  That  which 
we  deem  striking  confidence  in  the  prisoner's  good  faith  may  be 
bom  of  a  favorable  turn  the  day  before  in  the  properties  in  which 
the  judge's  savings  are  invested. 

The  fact  that  people  know  so  little  about  the  courts  and  that 
they  have  been  taught  to  have  an  attitude  of  almost  fetish-worship 
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toward  them,  leaves  them  in  a  state  of  mind  to  readily  go  to  the 
other  extreme  and  unjustly  and  unreasonably  condemn  particular 
courts  or  particular  judges  as  corrupt  or  hopelessly  unenlightened. 
An  attitude  of  open-minded  criticism  toward  the  courts  would, 
in  my  judgment,  be  a  most  helpful  factor  in  the  development  of 
their  work.  The  recent  report  of  the  Commission  to  Inquire  Into 
the  Courts  of  Inferior  Criminal  Jurisdiction  in  Cities  of  the  First 
Class  in  the  State  of  New  York  is  an  admirable  example  of  im- 
partial, wholesome  criticism  of  court  methods,  procedure  and  results. 
It  is  unfortunate  that  it  is  the  report  of  a  temporary  body.  We 
should  have  some  similar  continuing  organ  of  government  by  which 
at  stated  intervals  the  important  facts  in  relation  to  criminal  courts, 
especially  of  inferior  jurisdiction,  would  be  stated  in  such  a  way 
as  to  inform  the  public,  and  form  the  basis  for  remedial  and  con- 
structive measures.  The  courts,  as  well  as  the  penal  institutions, 
should  be  studied,  inspected  and  improved.  The  most  important 
factor  in  this  process  is  that  of  securing  reasonably  continuous,  well- 
informed,  intelligent  publicity,  in  place  of  the  present  long  periods 
of  obscurity,  broken  by  brief  intervals  of  often  undeserved  public 
condemnation. 
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PROBATION  WORK  FOR  WOMEN 


By  Maude  E.  Miner, 
Secretary,  New  York  Probation  Association,  New  York  City. 


Probation  is  no  longer  an  experiment,  but  has  become  as  truly 
a  part  of  the  correctional  and  reformative  system  as  the  reformatory 
itself.  It  is  for  the  convicted  girl  or  woman  a  system  of  discipline 
and  correction — a  process  of  character  building  under  the  guidance 
of  a  probation  officer  who  is  a  counsellor  and  friend.  The  success 
of  probation  depends  upon  the  careful  selection  of  persons  who  are 
to  receive  the  benefits  of  it,  the  character  of  supervision  that  is 
exercised  over  probationers  and  the  spirit,  ability  and  personality  of 
probation  officers  charged  with  the  execution  of  this  most  important 
work. 

As  the  long  procession  of  fifty,  one  hundred  or  one  hundred 
and  fifty  girls  and  women  passes  before  the  bar  of  justice  in  a  single 
night  at  the  Night  Court  in  New  York  City,  between  nine  in  the 
evening  and  three  in  the  morning,  one  observes  with  the  older  and 
more  hardened  offenders  some  younger  girls  less  familiar  with  the 
surroundings  of  the  court.  There  are  many  girls  and  women  ar- 
rested for  soliciting  on  the  streets  for  immoral  purposes,  or  plying 
their  trade  of  prostitution  in  tenement  houses,  and  others  who  have 
been  charged  with  intoxication,  vagrancy,  disorderly  conduct  and 
with  being  incorrigible  and  wayward  girls.  The  women  are  no 
longer  in  the  toils  of  the  professional  bondsmen  as  they  were  before 
the  Night  Court' was  established,  when  arrests  were  made  not  alone 
because  women  were  guilty,  but  because  it  was  known  that  they 
would  pay  the  customary  fee  for  the  privilege  of  being  bailed  out  at 
night.  Now  all  have  a  right  to  an  immediate  trial  and  to  be  dis- 
charged at  once  if  found  innocent. 

It  is  within  the  discretion  of  the  magistrate  after  finding  a 
defendant  guilty  to  sentence  her  immediately,  to  hold  for  further 
examination  or  to  remand  for  sentence.  Most  of  the  women  are 
sentenced  at  once  by  the  magistrates,  and  it  is  largely  a  matter  of 
chance  dependent  on  the  opinion  of  the  magistrate  who  is  sitting, 
whether  a  girl  is  discharged,  fined,  placed  under  a  good  behavior 
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bond,  committed  to  workhouse  or  reformatory  or  released  on  sus- 
pended sentence  and  placed  on  probation.  If  a  woman  who  is 
guilty  is  discharged  at  once,  she  frequently  has  only  a  contempt  for 
the  law  and  feels  that  she  can  violate  it  again  with  impunity.  It 
neither  helps  nor  punishes  a  woman  convicted  of  soliciting  on  the 
streets  to  impose  a  fine  upon  her,  nor  does  it  act  as  a  deterrent  in 
any  way.  She  pays  a  fine  of  two  or  three  dollars,  and  often  leaves 
the  courtroom  smiling  to  think  she  has  escaped  so  easily,  and 
returns  at  once  to  her  life  of  prostitution  and  the  streets.  If  she  is 
fined  five  or  ten  dollars,  and  does  not  have  the  money,  she  sends 
at  once  to  the  disorderly  "Raines  law"  hotel  which  she  frequents  and 
which  promises  to  protect  her.  The  good  behavior  bond  is  as  in- 
effective as  the  fine.  She  must  pay  for  securing  some  one  to  furnish 
her  bond  and  thereby  finds  herself  still  further  enslaved.  If  she 
offends  against  the  law  during  the  period  she  is  under  the  good 
behavior  bond,  no  action  is  taken  to  secure  the  forfeiture  of  it  and 
the  bond  becomes  meaningless. 

The  workhouse  sentence  with  imprisonment  for  five  or  twenty 
days  does  not  help  any  girl,  and  if  it  is  six  months  it  may  really 
harm  her.  Recently  I  went  to  the  Workhouse  to  see  a  girl,  eighteen 
years  of  age,  committed  for  a  period  of  six  months.  She  had  been 
leading  a  life  of  prostitution  for  two  months  at  the  time  of  her 
arrest  and  had  never  been  in  court  before.  "I  wouldn't  care  so 
much  if  only  the  judge  thought  he  was  reforming  me  by  putting 
me  here,"  she  said,  "but  he  must  know  girls  can't  get  better  by 
coming  in  cells  with  such  dreadful  women." 

During  the  period  of  the  shirtwaist  strike  we  saw  girls  of  six- 
teen, seventeen  and  eighteen  years  of  age  placed  in  the  same  cells 
with  prostitutes  in  our  jails  and  workhouse — ^a  severe  arraignment 
of  our  method  of  dealing  with  offenders. 

Our  courts  and  magistrates  are  very  slowly  recognizing  that  it 
is  better  for  girls  who  need  to  be  separated  from  society  for  a  time 
to  be  in  a  reformatory  where  they  can  receive  industrial  training 
and  further  preparation  for  life  and  for  work,  than  to  be  confined 
in  cells  in  a  prison. 

A  system  of  careful  questioning,  investigation  and  identification 
and  wise  judgment  based  on  these  is  necessary  to  determine  who 
are  worthy  of  being  released  on  probation.  It  is  not  merely  a  ques- 
tion of  age  or  experience  or  number  of  arrests,  but  of  poisoned 
minds,  diseased  bodies  and  weakened  wills. 
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Instructed  often  by  the  older  women  with  whom  she  associates 
in  the  station  house  or  detention  pen  at  the  court,  the  young  girl 
of  seventeen  arrested  for  the  first  time  often  declares  she  is  twenty- 
one  years  of  age,  gives  a  false  name,  false  address  and  says  that  her 
parents  are  dead  or  living  out  of  the  city.  If  she  is  sufficiently  brave, 
as  she  is  cautioned  to  be,  and  does  not  appear  frightened  or  con- 
cerned about  her  arrest,  and  if  her  manner  of  dress  sufficiently  dis- 
guises her  age,  she  may  slip  through  easily  with  a  fine,  providing  no 
investigation  is  made.  If  placed  at  once  on  probation,  she  leaves 
the  court  and  because  of  the  false  address  the  probation  officer  may 
never  see  her  again.  If,  however,  she  is  closely  questioned  as  to 
the  place  where  she  is  living,  the  addresses  of  parents  and  relatives 
and  the  place  where  she  was  last  employed,  and  is  held  for  examina- 
tion or  remanded  for  sentence  while  these  addresses  are  verified 
by  the  probation  officer,  the  true  facts  will  be  revealed. 

To  provide  for  the  younger  girls  paroled  in  my  custody  while 
probation  officer  in  the  Night  Court  and  so  prevent  them  from  re- 
maining in  cells  in  the  prison,  and  also  to  care  for  them  more 
effectively  after  they  were  released  on  probation,  we  opened 
Waverley  House,  at  165  West  Tenth  Street,  February,  1908.  Classes 
in  sewing,  cooking,  basketweaving,  English  and  gymnastics  were 
organized  to  keep  the  girls  employed  even  during  the  short  period 
while  they  were  held  for  examination. 

Among  those  who  have  come  to  Waverley  House  have  been 
girls  of  fifteen  and  seventeen  years  who  claimed  to  be  eighteen 
years  old,  arrested  for  intoxication  and  larceny,  a  runaway  girl, 
sixteen  years  old,  who  had  been  placed  in  the  same  cell  with  a 
woman  convicted  three  times  of  prostitution  and  a  girl  of  seventeen 
who  had  been  occupying  the  same  cell  in  the  prison  with  two 
women  charged  with  her  abduction. 

It  has  been  possible  by  winning  the  confidence  of  the  girls  to 
learn  their  true  stories  and  in  some  cases  to  obtain  evidence  against 
those  who  were  responsible  for  taking  them  away  from  home. 

As  the  result  of  the  physical  examination  while  at  Waverley 
House,  girls  found  to  be  suffering  from  venereal  disease  have  been 
committed  to  institutions  from  which  they  could  be  transferred  to 
hospitals  for  treatment  or  sent  directly  to  hospitals.  In  other  cases, 
even  of  girls  seventeen  years  of  age,  their  physical  or  mental  condi- 
tion or  both  have  been  found  to  be  due  to  the  use  of  cocaine  or 
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opium.  Observations  made  at  Waverley  House  have  shown  that  at 
times  girls  were  considered  criminal  when  in  reality  they  were 
feeble  minded,  insane  or  not  mentally  responsible,  and  have  been 
committed  to  the  Psychopathic  Ward  at  Bellevue  Hospital  or  sent  to 
an  institution  especially  adapted  for  them. 

Waverley  House  has  shown  the  need  of  a  municipal  detention 
house  near  the  Night  Court  where  there  can  be  segregation  of  the 
different  classes  of  offenders  and  where  the  younger  girls  held  under 
order  of  the  court  can  be  free  from  the  contaminating  influence 
of  the  more  hardened  women.  During  the  period  of  detention, 
helpful  occupation  should  be  provided  and  all  convicted  of  pros- 
titution should  be  required  to  have  a  physical  examination. 

Some  system  of  identification  is  essential  so  that  it  can  be 
determined  the  number  of  times  the  defendant  has  been  previously 
arrested  and  the  sentence  imposed.  During  six  months  while  the 
fingerprint  system  of  identification  was  employed  in  the  Tenderloin 
Station,  1217  women  were  arrested  3145  times.  One  woman  was 
arrested  17  times  during  this  period  and  never  sent  to  the  Work- 
house or  placed  on  probation  and  another  was  arrested  five  times 
during  the  same  month  for  the  same  offense  and  after  being  fined 
twice  and  committed  to  the  Workhouse  once,  was  placed  on  pro- 
bation at  the  time  of  the  fourth  arrest. 

T.  M.  was  arrested  one  week  after  entering  a  life  of  pros- 
titution and  fined  five  dollars.  Six  months  later,  when  again 
arrested,  the  magistrate  released  her  on  probation.  The  girl  was 
pregnant  and  has  since  given  birth  to  a  child.  She  declares  that  at 
the  time  of  her  first  arrest  she  would  have  welcomed  the  opportunity 
to  get  away  from  her  bad  life  if  the  magistrate  had  only  offered 
it  to  her. 

It  remains  for  the  magistrate  who  is  in  possession  of  the 
facts  with  regard  to  the  previous  record  of  the  girl,  her  home 
environment,  her  health  condition  and  her  mental  attitude,  to  con- 
sider carefully,  in  view  of  these,  what  is  the  wisest  and  best  dis- 
position to  make.  When  one  considers  how  it  may  affect  the  whole 
future  life  of  a  girl  and  determine  whether  it  is  to  be  useful  or 
harmful,  one  is  forced  to  conclude  that  it  should  not  be  merely  a 
matter  of  chance  whether  she  is  fined  three  dollars  or  committed  for 
three  years,  sent  to  the  Workhouse  or  released  on  probation.  There 
should  be  more  intelligent  handling  of  these  cases  and  more  uni- 
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formity  of  action  on  the  part  of  the  different  magistrates  who  have 
in  view  helping  instead  of  punishing  the  individual  girls. 

When  the  defendant  is  released  on  probation  she  is  placed  under 
the  care  of  a  probation  officer,  charged'  to  be  of  good  behavior  and 
required  to  report  to  the  probation  officer.  For  a  minor  offense 
the  period  of  probation  varies  from  one  to  six  months  and  for  a 
misdemeanor  or  felony  may  be  a  much  longer  time.  Card  records 
are  kept  by  probation  officers  and  statistical  reports  sent  monthly 
to  the  State  Probation  Commission.  In  supervising  those  under 
her  care  and  in  making  probation  a  truly  helpful  influence  the 
probation  officer  finds  her  real  work.  The  following  have  proved 
to  be  essential  to  adequate  supervision : 

1.  Visiting  probationers  .in  their  homes  and  obtaining  co-opera- 
tion of  relatives. 

2.  Securing  emplo)mient  for  those  out  of  work. 

3.  Providing  medical  care  when  necessary. 

4.  Bringing  probationers  in  touch  with  helpful  influences  and 
establishing  friendly  relations  with  them  so  that  they  come  freely 
for  advice  and  help. 

5.  Receiving  reports  from  probationers  individually  apart  from 
the  court. 

6.  Securing  revocation  of  probation  and  commitment  to  re- 
formatory institution  in  the  event  of  violation  of  the  terms  of  release. 

If  a  girl  has  a  good  home  it  is  the  wisest  and  best  thing  for  her 
to  return  to  it  and  parents  are  usually  willing  to  receive  her  when 
facts  are  explained  to  them.  It  is  not  always  wise  to  tell  the  entire 
story,  but  enough  to  show  them  that  the  girl  is  in  grave  moral  danger 
and  should  be  more  carefully  guarded.  The  probation  officer  must 
then  visit  the  home  in  order  to  judge  of  the  conduct  of  the  pro- 
bationer and  not  depend  entirely  upon  the  girl's  statement  at  the 
time  she  reports.  When  the  home  is  not  in  New  York  and  the 
probationer  returns  to  another  city,  some  one,  preferably  the  proba- 
tion officer,  if  probation  work  is  organized  there,  should  be  notified 
of  it  and  supervision  continued.  We  can  also  continue  to  keep  in 
touch  with  her  by  writing  to  her  and  her  parents.  Girls  who  have 
come  to  Waverley  House  from  the  Night  Court  have  been  re- 
turned to  their  homes  in  New  York,  New  Jersey,  Pennsylvania, 
Tennessee,  Missouri,  Indiana,  Ohio  and  other  states.  Several  have 
been  sent  back  to  their  homes  in  other  countries. 
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Effort  should  be  made  to  secure  the  kind  of  employment  for 
probationers  for  which  they  are  best  fitted.  Some  have  had  experi- 
ence at  housework,  in  factory  or  office,  and  can  be  placed  without 
difficulty;  others  are  entirely  without  training  or  experience,  and 
must  be  instructed  or  placed  at  unskilled  work.  In  placing  girls  in 
families  it  is  best  to  tell  the  employers  frankly  with  regard  to  their 
past  record  and  secure  their  co-operation  in  befriending  and  helping 
the  girls. 

The  inability  to  work  and  consequent  difficulty  in  getting  along 
at  home,  have  been  found  to  be  due  in  some  cases  to  physical  causes 
which  required  correction.  Before  going  to  work,  girls  should  know 
that  they  are  in  good  physical  condition  and  have  a  clean  bill  of 
health. 

Helpful  influences  must  be  brought  to  bear  upon  the  girls  in 
order  to  hold  them.  There  are  clubs  and  classes  in  settlements, 
churches  and  various  organizations  open  to  those  who  have  been  in 
danger,  but  have  not  been  leading  an  immoral  life.  The  work  with 
the  girls  who  have  erred  must  be  largely  individual  and  personal,  and 
in  this  the  help  of  some  interested  volunteer  workers  can  be  utilized 
if  wisely  and  carefully  directed. 

Probationers  are  required  to  report  regularly  weekly  or  bi- 
weekly, and  under  right  conditions  this  affords  an  opportunity  for 
the  probation  officer  to  keep  closely  in  touch  with  her  charges  and 
is  beneficial.  The  real  value  of  reporting  is,  however,  lost  if  the 
probationers  are  required  to  report  at  a  court  or  before  the  entire 
group  of  probation  officers.  It  is  unwise  for  them  to  be  brought 
each  week  into  the  environment  of  the  court  and  to  feel  that  they 
are  on  exhibition  before  a  group  of  men  and  women  probation 
officers,  or  to  be  seen  by^  other  girls  who  are  guilty  of  the  same  or 
widely  different  offenses.  The  period  of  probation  is  far  too  short 
in  many  cases,  and  a  minimum  of  six  months  and  maximum  of 
two  years  would  be  far  more  satisfactory  in  cases  of  girls  arrested 
for  waywardness,  intoxication  or  prostitution,  as  well  as  for  those 
charged  with  larceny. 

The  law  provides  that  if  the  probationer  violates  the  terms  un- 
der which  she  has  been  released,  a  warrant  may  be  issued  for  her 
arrest  and  she  may  be  sentenced  in  the  same  manner  as  though  she 
had  not  been  placed  on  probation.  It  is  useless,  as  is  done  at  times 
in  our  courts,  to  impose  a  fine  or  place  under  a  good  behavior  bond 
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or  commit  for  Ifive  days  to  the  workhouse  for  violation  of  probation. 
Because  a  girl  fails  when  the  first  chance  has  been  given  to  her,  it 
does  not  mean  that  there  is  not  hope  of  further  helping  her.  She 
may  need  more  constant  supervision  than  the  probation  officer  can 
give  her,  and  a  period  of  industrial  and  moral  teaching  and  training 
in  a  reformatory  institution. 

Approximately  one-third  of  the  girls  and  women  placed  on 
probation  in  the  magistrates'  courts  of  New  York  City  are  reported 
as  absconding  or  otherwise  violating  the  terms  of  their  probation, 
and  yet  it  is  by  no  means  true  that  the  lives  of  two-thirds  of  the 
women  are  changed  in  any  vital  way  by  the  probation  experience. 
Some  who  ostensibly  adhere  to  the  terms  of  probation  return  to  a 
bad  life  soon  after  the  probation  period  expires.  As  I  have  worked 
constantly  with  girls  during  the  period  of  probation,  subsequently 
visiting  them  in  their  homes,  finding  work  for  them  and  helping 
them  in  every  way  that  I  could,  I  am  convinced  that  about  one-third 
have  been  permanently  helped. 

Probation  has  proved  to  be  most  successful  with  the  girls  from 
sixteen  to  twenty  years  of  age  charged  with  being  ungovernable  and 
incorrigible  and  in  danger  through  bad  association.  Many  of  the 
incorrigible  girls  have  run  away  from  their  homes  and  have  been 
leading  an  immoral  life  for  a  few  days  or  weeks  and  have  been 
with  dangerous  companions. 

Sarah  was  arrested  on  complaint  of  her  married  sister,  who 
said  that  the  girl  had  been  associating  with  bad  companions  and  was 
ungovernable.  The  sister  was  forced  to  admit  that  her  husband  had 
told  Sarah  to  leave  the  house  when  she  had  no  money  for  her  board. 
During  fifteen  months  of  the  two  years  she  had  been  in  this  country 
from  Austria  she  had  worked  in  four  different  factories,  earning 
from  three  to  four  dollars  a  week,  and  had  been  "laid  off"  from 
each  one  because  work  was  slack.  Every  cent  she  received  had  been 
given  to  her  sister.  She  had  no  place  to  stay  the  night  she  was 
told  to  leave  her  sister's  home,  and  a  man  whom  she  met  in  a  restau- 
rant offered  to  provide  a  room  for  her.  For  a  few  weeks  before 
her  arrest  she  had  been  leading  an  immoral  life,  but  had  refused 
to  go  on  the  streets  to  earn  money  by  prostitution  as  several  men 
had  tried  to  persuade  her  to  do.  She  has  married  since  her  pro- 
bation period  expired  and  is  leading  a  good,  honest  life.  Recently 
she  celebrated  her  eighteenth  birthday. 
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In  cases  of  intoxication  of  young  girls  and  of  women,  some  of 
them  mothers  of  families,  it  is  possible  to  do  much  by  probation. 
The  home  visits  and  friendly  relations  of  the  probation  officer  aid 
much  and  serve  to  encourage  the  probationer. 

Two  young  girls  who  claimed  to  be  seventeen  years  of  age 
were  arraigned  in  the  Night  Court  for  intoxication  and  released  on 
probation.  When  investigation  was  made  the  following  day,  the 
probation  officer  learned  that  it  was  the  first  offense  of  each,  and 
that  one  was  but  fifteen  years  old.  By  frequently  visiting  the  homes 
and  securing  the  co-operation  of  their  families,  both  girls  were  helped 
just  at  the  time  when  they  had  begun  to  form  dangerous  friend- 
ships and  were  getting  beyond  the  control  of  their  parents. 

The  girl  who  has  been  leading  a  life  of  prostitution  for  a  very 
short  time,  and  has  entered  upon  it  through  the  influence  of  some 
man  who  has  secured  power  over  her  or  because  she  was  temporarily 
in  distress  and  did  not  know  which  way  to  turn,  may  be  helped  by 
probation.  Application  of  probation  to  the  older,  hardened  prosti- 
tutes is  useless  and  tends  to  bring  discredit  upon  the  whole  system. 

An  Austrian  girl,  sixteen  years  old,  had  been  soliciting  on  the 
streets  for  three  nights.  She  had  been  in  the  country  little  more 
than  a  year  and  had  worked  steadily  until  three  weeks  before  her 
arrest.  A  man  whom  she  met  at  a  dance  hall  on  the  lower  East  Side, 
where  she  spent  her  Sunday  evenings,  induced  her  to  enter  upon  an 
immoral  life,  and  sent  her  to  the  streets  to  earn  money  by  a  life 
of  prostitution.  During  her  probation  period,  and  for  eight  months 
since  it  expired,  she  has  worked  faithfully,  and  last  week  returned 
to  her  home  in  Europe  with  money  she  had  saved  by  her  work. 

When  G.  R.,  eighteen  years  old,  was  arrested  for  prostitution  in 
a  tenement  house,  she  told  the  true  story  of  how  she  had  been  in- 
duced to  leave  her  home.  A  young  Italian  man  whom  she  met  at 
an  amusement  park  promised  her  a  position  where  she  would  earn 
more  money  and  have  an  easier  time  than  in  the  Brooklyn  factory 
where  she  was  working.  He  brought  her  to  New  York  and  placed 
her  in  a  house  of  prostitution.  She  was  paroled  in  my  custody  as 
probation  officer  while  careful  investigation  was  being  made,  and 
sufficient  evidence  secured  against  the  man  who  lived  on  her  earnings. 
He  was  convicted  and  sentenced  to  the  workhouse.  G.  R.  returned 
to  her  home  and  has  since  been  working  for  one  year  in  the  same 
factory  where  she  was  employed  until  two  weeks  before  her  arrest. 
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The  New  York  Probation  Association  organized  to  maintain 
Waverley  House,  and  to  aid  in  the  development  of  probation  work, 
co-operates  with  the  courts  and  with  probation  officers.  Probation 
officers  from  the  different  courts  are  free  to  bring  girls  to  Waverley 
House  as  witnesses,  while  pending  investigation,  for  physical  exam- 
ination or  until  the  best  method  of  helping  them  is  discovered.  An 
employment  bureau  is  maintained  by  the  Association,  and  positions 
found  for  those  who  are  able  to  go  to  work.  Railroad  tickets  are 
provided  for  girls  who  are  willing  to  return  to  their  homes  in  other 
cities  and  would  be  unable  to  do  so  otherwise.  During  the  summer 
of  1909,  Hillcrest  Farm  was  maintained  by  the  Association  as  a  home 
for  probationers,  where  girls  with  their  babies  and  those  who  had  not 
been  well  could  spend  a  few  days  or  weeks  out  of  doors  before  they 
were  able  to  go  to  work. 

The  Association  is  not  only  interested  in  helping  the  individual 
girls  and  seeking  to  improve  probation  work,  but  in  understanding 
the  causes  of  the  failure  of  these  girls  so  as  to  prevent  others  from 
entering  the  ranks.  We  have  learned  that  many  girls  have  entered 
upon  a  life  of  immorality  or  prostitution  through  the  influence  of 
procurers,  men  who  live  on  the  proceeds  of  prostitution,  and  older 
prostitutes,  because  they  were  deserted  by  men  who  had  promised  to 
marry  them,  or  because  of  ignorance  or  conditions  at  home,  at  work 
or  at  play.  The  crowded  homes  in  the  congested  quarters  of  our 
city,  where  sweatshop  work  goes  on,  and  others  where  there  is  lack 
of  understanding  and  sympathy,  the  grinding  work  at  low  wage 
in  factory  and  shop  with  the  accompanying  temptations,  the  love  of 
amusement  which  finds  its  gratification  in  wretched  dance  halls, 
where  the  girls  first  learn  to  drink  and  meet  dangerous  companions — 
all  these  are  partially  responsible. 

Extraordinary  efforts  must  be  made  to  convict  procurers,  check 
the  spread  of  prostitution  in  the  tenement  districts  and  prevent  the 
opening  of  disorderly  resorts  side  by  side  with  our  factories  or 
stores.  Then  much  must  be  done  to  improve  conditions  under  which 
our  girls  live  and  work  and  play,  so  that  there  will  be  fewer  avenues 
of  approach  to  a  life  of  wretchedness.  In  helping  those  who  are 
in  danger  of  becoming  morally  depraved,  and  so  preventing  them 
from  coming  to  the  courts  and  in  aiding  probation  work  in  the 
courts,  a  volunteer  probation  association  finds  a  large  field  for  use- 
fulness. 
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With  the  probation  officer  rests  the  ultimate  success  or  failure 
of  probation  work.  The  work  for  girls  and  women  must  be  done 
by  women  who  bring  to  it  intelligence,  common  sense,  tact,  skill, 
sympathy  and  enthusiasm,  faith  in  human  nature  and  in  the  task  they 
are  undertaking.  They  must  be  efficient  and  trained  workers  and 
women  with  personality.  Theirs  is  the  difficult  task  of  influencing 
characters  and  lives,  of  bringing  others  to  forget  the  things  that  are 
behind  and  to  reach  forth  to  the  things  that  are  before,  of  stimu- 
lating ambition  and  inspiring  to  noble  purpose  in  life. 
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REFORMATION  OF  WOMEN— MODERN   METHODS   OF 
DEALING  WITH  OFFENDERS 


By  Katharine  Bement  Davis,  Ph.  D., 
Superintendent,  New  York  State  Reformatory  for  Women,  Bedford,  N.  Y. 


In  looking  over  the  programs  of  recent  meetings  of  various 
bodies  devoted  to  the  study  of  social  conditions  in  different  parts  of 
the  United  States,  the  consideration  of  the  duty  of  the  state  toward 
the  delinquent  woman  appears  with  increasing  frequency.  It  sig- 
nifies a  change  of  attitude  on  the  part  of  society  toward  the  offender, 
and  particularly  toward  the  woman  offender,  which  is  most  en- 
couraging. It  is  not  so  long  ago  that  the  woman  who  sinned  was 
considered  so  far  out  of  the  pale  as  to  be  unworthy  of  any  con- 
sideration whatever.  Any  effort  to  do  more  than  punish  her  when 
she  broke  the  written  laws  of  the  community  was  considered  a 
waste  of  time  and  money.  With  the  growing  recognition  of  social 
responsibility  for  the  environment  which  reacts  on  character  has 
come  the  realization  of  the  duty  of  society  toward  those  who  are 
made  what  they  are  largely  by  society  itself. 

The  problem  of  delinquent  women  is  complicated  as  the  prob- 
lem of  delinquent  men  is  not,  by  social  conditions  and  social  con- 
ventions, and  this  will  continue  to  be  the  case  so  long  as  society 
tolerates  two  standards  of  conduct  for  the  two  sexes.  Lombroso 
has  stated  in  his  work  on  the  "Female  Offender"  his  opinion  that 
the  prostitute  among  women  occupies  a  corresponding  position  to 
the  criminal  among  men.  This  is  in  a  great  measure  true.  It  is 
found  in  studying  the  histories  of  women  in  the  state  prisons,  peni- 
tentiaries and  similar  institutions,  that  a  large  majority  of  them 
have  been  unchaste,  have  lived  loose  lives  sexually,  even  if  they 
have  not  been  actually  among  the  class  of  prostitutes  who  support 
themselves  by  their  profession.  As  a  result  of  this  it  is  necessary 
in  considering  methods  for  reformation  of  women  to  make  allow- 
ances for  the  feelings  of  the  society  into  which  the  women  must 
eventually  be  placed. 

We  recognize  to-day  that  the  woman  offender  is  divided  into 
two  general  classes.    The  first  class  includes  those  who  are  delin- 
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quent  on  account  of  some  congenital  defect — ^physical  weakness, 
lack  of  will-power — if  not  of  active  criminal  tendencies.  This  class 
includes  various  degrees  of  feeblemindedness — of  mental  unbalance 
— ^between  which  and  insanity  it  is  difficult  to  draw  a  line.  Often 
with  lack  of  vitality  she  is  unfit  for  difficult  or  continuous  labor. 

The  second  class  includes  those  for  whom  environment  is  largely 
responsible — those  who  have  failed  through  lack  of  moral,  mental 
or  physical  training.  For  this  class  society  is  directly  responsible. 
Crowded  and  unsanitary  conditions  in  our  cities,  the  lack  of  en- 
forcement of  city  ordinances,  the  failure  to  enforce  compulsory 
education  laws,  inefficient  methods  in  our  public  school  system, 
unjust  economic  conditions  and  the  low  moral  standard  among  men 
which  prevails  in  our  cities,  all  of  these  are  the  things  which  are 
directly  controlled  by  society  and  which  are  largely  responsible 
for  the  making  of  the  delinquent  women  who  fall  into  this  class. 

Society  is  indirectly  responsible  for  the  first  class.  The  burden 
has  simply  moved  back  a  generation,  and  the  children  are  what  they 
are  because  the  parents  are  what  they  are.  Environment  and  hered- 
ity are  so  closely  related  that  it  is  difficult  to  draw  a  line.  Society 
is  getting  to  recognize  these  facts,  and  is  getting  ready  to  shoulder 
its  responsibility. 

While  twenty-two  states  out  of  the  forty-seven  states  have  so 
far  met  their  duty  as  to  establish  under  various  names  training 
schools  for  delinquent  girls,  but  three  states  in  the  Union  are  ful- 
filling their  obligation  toward  the  women  of  the  state.  It  is  a 
truism  to  say  that  if  the  obligations  to  the  boys  and  girls  were  all 
properly  met  there  would  be  no  need  for  the  consideration  of  de- 
linquent men  and  women.  But  do  the  best  we  may,  it  is  likely  to 
be  many  years  before  we  can  dismiss  the  latter  class  from  our 
minds  and  hearts. 

For  centuries  society  has  tried  to  cure  wrongdoing  by  punish- 
ing the  offender.  That  it  has  not  been  successful  it  is  only  neces- 
sary to  turn  to  the  records  to  be  convinced.  Education  for  the 
hopeful  seems  to  be  the  only  way  out.  If  we  are  to  be  logical, 
there  seems  to  be  an  undebatable  course  open  to  us.  First,  to  afford 
the  means  of  education  and  training  to  all  delinquents.  Those  who 
have  failed  through  lack  of  these  will  thus  be  enabled  to  return 
to  society,  self-respecting,  self-supporting,  law-abiding  citizens. 
After  proper  study  and  effort,  those  who  are  too  thoroughly  dis- 
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eased  to  be  cured  must  be  isolated  to  prevent  social  contamination, 
just  as  we  are  getting  to  isolate  the  tubercular,  and  so  prevent  the 
spread  of  wrongdoing  by  contagion  and  by  direct  propagation. 

Three  states  have  in  a  measure  recognized  their  obligation  by 
establishing  institutions  where  experiments  are  being  made  in  this 
kind  of  work.  In  each  of  the  three  states — Massachusetts,  In- 
diana and  New  York — the  work  accomplished  has  fallen  far  short 
of  what  it  might  be.  States  are  slow-moving  bodies,  and  it  is  not 
easy  to  so  frame  laws,  plan  experiments  and  secure  the  necessary 
money  to  carry  them  out  as  to  realize  ideals  at  once.  But  there 
is  an  advance  being  made,  and  the  hopeful  sign  is  that  in  a  con- 
siderable number  of  other  states  agitation  is  active  at  this  time  to 
secure  a  change  in  the  treatment  of  wcwnen  offenders,  and  to  estab- 
lish educational  institutions  for  their  care.  Massachusetts  was  the 
pioneer  in  this  work,  as  it  has  been  the  pioneer  in  so  much  that  is 
good.  When  the  reformatory  prison  at  Sherboume  opened,  there 
was  no  other  institution  of  this  kind  in  the  United  States.  Sher- 
boume showed  the  way,  but  has  been  handicapped  by  unfortunate 
changes  in  the  law  and  by  its  antiquated  type  of  building.  Indiana 
reformatory  prison  for  women  has  also  accomplished  pioneer  work, 
but  is  located  in  a  city  on  the  congregate  plan.  New  York,  in  es- 
tablishing its  reformatory  institutions,  has  profited  by  the  work 
of  these  two  other  states,  and  has  located  its  schools  in  the  country 
and  has  built  upon  the  cottage  plan. 

There  is  every  reason  to  believe  that  the  states  which  are  about 
to  start  upon  this  work  will  take  advantage  and  profit  by  the  mis- 
takes of  the  other  three  states. 

In  establishing  reformatories  for  women  two  points  are  funda- 
mental— location  in  the  country  and  building  on  the  cottage  plan. 
The  first  is  desirable  for  reasons  of  health — for  the  possibility  of 
varied  industries  and  for  opportunities  for  outdoor  life  and  work. 
The  second  is  necessary  to  enable  a  proper  system  of  classification 
to  be  put  into  effect.  We  are  getting  more  and  more  to  believe 
in  the  healing  and  restorative  effect  of  life  in  the  country  and  in 
the  open  air.  It  is  my  personal  conviction  that  growing  emphasis 
will  be  laid  on  this  side  of  the  work,  not  only  in  institutions  for 
men,  but  in  those  for  women.  Our  own  experience  along  various 
lines  of  outdoor  occupations  has  convinc(ed  us  of  the  practicability 
and  desirability  of  this.     Even  if  it  is  not  possible  to  train  women 
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for  outdoor  occupations  and  for  country  life  as  a  means  of  liveli- 
hood, so  much  that  is  valuable  in  the  way  of  training,  to  say  nothing 
of  conditions  essential  for  the  improvement  of  general  health  and 
nervous  condition  is  to  be  gained,  that  there  is  little  doubt  of  its 
value  as  a  method. 

The  necessity  of  a  system  of  classification  is  almost  self-evident. 
Women  offenders  are  not  a  homogeneous  body.  The  accidental 
offender  may  be  a  woman  of  refinement,  some  education,  decent 
ancestry  and  with  a  dislike  for  what  is  vile.  It  is  a  cruel  thing  to 
compel  a  woman  of  this  class  to  daily  association  with  the  habitual 
offender,  and  to  bring  her  in  close  contact  with  those  whose  thoughts 
are  vile  and  whose  language,  when  allowed  free  expression,  de- 
grading. 

The  younger  women  who  are  full  of  life  and  spirit  can  be 
best  managed  by  a  given  method  of  discipline.  Older  women,  with 
resources  in  themselves,  get  on  best  when  placed  by  themselves. 
Neither  age,  character  of  the  offense  committed,  nor  social  con- 
dition is  a  safe  guide  in  classification.  The  ideal  thing  is  the 
study  of  the  individual,  extending  over  some  weeks,  and  then  the 
classification  based  on  character  and  needs.  To  carry  out  an  ideal 
system  of  classification  necessitates  a  somewhat  expensive  equip- 
ment. Schoolrooms,  workrooms  and  play  spaces  should  be  kept 
separate.  To  secure  such  facilities  it  is  necessary  to  persuade  the 
state  authorities  that  the  result,  and,  hence  the  money  value,  of  the 
returns  will  be  proportionate  to  the  expenditures. 

Experience  seems  to  prove  that  a  large  percentage  of  women 
offenders  are  women  of  little  education  and  who  need  to  be  in- 
structed in  fundamentals.  Their  industrial  efficiency  is  largely  on 
a  par  with  their  literary  attainments.  The  industrial  training  to 
be  taught  in  a  given  institution  must  and  ought  to  depend  largely 
on  local  conditions  and  opportunities  for  employment  after  leaving 
the  institution.  It  is  obviously  wasteful  to  instruct  women  in  occu- 
pations for  which  they  cannot  be  placed  or  in  which  it  is  unsafe  to 
place  them.  In  different  states  economic  conditions  vary,  and  this 
should  be  studied  when  planning  the  industrial  work  in  a  given 
reformatory. 

In  every  institution  for  women  much  stress  should  be  laid  on 
their  physical  wellbeing.  It  is  hopeless  to  try  to  reform  a  woman 
whose  nervous  system  is  demoralized  or  who  has  some  pronounced 
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physical  ailment  which  unfits  her  for  continuous  effort.  Every 
such  institution  should  possess  a  skillful  woman  physician,  a  trained 
nurse  or  nurses  and  a  properly  equipped  hospital,  large  enough,  not 
only  to  care  for  acute  illness,  but  to  afford  a  place  where  obscure 
cases  can  be  studied  with  a  view  to  determining  how  far  delin- 
quency comes  from  physical  causes.  For  all  physically  unfit  a 
proper  amount  of  proper  work  in  the  open  air  is  advisable,  and 
open-air  exercise  and  play  should  in  all  cases  form  a  part  of 
daily  life. 

In  all  such  institutions  religious  instruction  must  be  of  a  charac- 
ter to  avoid  any  accusation  of  proselyting,  but  in  my  judgment 
reformatory  work  of  any  kind  will  fail  unless  the  spiritual  part 
of  the  individual  can  be  aroused.  The  awakening  of  this  spiritual 
life,  and  the  direction  of  the  energies  along  ethical  lines,  need  not 
necessarily  include  any  doctrinal  teaching.  The  sensitiveness  of 
some  religious  bodies  as  to  what  is  vital  is  considerable,  and  it  will 
probably  be  sometime  before  we  are  broad  enough  to  make  it  un- 
necessary to  hold  distinctively  denominational  services,  at  least  for 
Catholics,  Protestants  and  Jews.  It  is  not  easy  to  find  the  right 
person  to  conduct  such  services,  but  they  should  exist  in  each  com- 
munity. 

Beyond  anything  that  can  be  accomplished  by  means  of  formal 
religious  instruction  of  whatever  sort  is  the  influence  of  the  lives 
of  those  in  charge  of  these  institutions.  Too  much  cannot  be  said 
of  this.  The  old  anecdote  of  Mark  Hopkins  that  he  on  one  end 
of  the  log  and  a  boy  on  the  other  would  constitute  a  college,  is 
pertinent  to  this  point.  More  important  than  location  or  equip- 
ment is  the  character  of  the  officers  of  an  institution.  No  institu- 
tion will  succeed  which  fails  to  include  on  its  staff  a  majority  of 
men  and  women  who  are  devoted  to  their  work  from  other  motives 
than  that  of  merely  earning  a  livelihood. 

Not  less  important  along  modem  reformatory  lines  is  the  prin- 
ciple of  parole.  The  logical  accompaniment  of  a  proper  parole 
system  is  a  truly  indeterminate  sentence.  So  far  as  I  know,  no 
state  has  as  yet  been  brave  enough  to  attempt  this.  So  soon  as  an 
inmate  of  an  institution  is  able  to  go  out  in  the  world,  and  lead 
an  honest,  self-supporting  life,  he  should  be  encouraged  to  do  so, 
under  the  watchful  care  of  the  officers  of  the  institution,  and,  know- 
ing that  failure  to  make  good  means  the  return  to  the  institution, 
while  success  means  a  full  discharge. 
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From  my  viewpoint  the  reform  of  the  offender  is  only  one 
phase  of  the  large  subject  of  the  administration  of  justice.  The 
making  of  just  laws  and  their  impartial  enforcement,  the  sure  and 
speedy  consequences  meted  out  to  those  who  prove  themselves  in- 
capable of  social  living,  either  by  probation  or  by  a  term  in  a 
training  school  and  the  subsequent  release  on  parole,  and  the  in- 
evitable corollary  of  permanent  segregation  of  those  who  prove  them- 
selves socially  unfit,  all  are  parts  of  one  whole.  We  cannot  say 
that  any  one  part  is  more  important  than  the  other.  We  each  have 
our  work  along  our  special  lines,  but  we  each  should  be  able  to  do 
that  work  better  if  we  can  come  together  and  find  out  what  each 
is  doing,  in  order  that  co-operation  may  be  both  sympathetic  and 
intelligent.  Only  in  this  way  shall  we  finally  secure  the  ends  for 
which  we  are  all  working. 
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By  F.  H.  Nibecker, 
Superintendent,  Glen  Mills  School,  Glen  Mills,  Pa. 


I  had  in  mind  to  enimciate  that  old  fallacy,  for  so  it  seems  it  is, 
that  the  administration  of  justice  is  for  the  protection  of  society; 
that  It  is  not  a  reformatory  measure ;  that  it  is  not  an  effort  for  the 
benefit  of  any  particular  individual,  but  is  for  the  protection  of  so- 
ciety, and  that  our  dealing  with  the  accused  and  the  convicted  offender 
should  be  such  that  it  will  result  primarily  in  the  protection  of  so- 
ciety in  general,  and  not  primarily  benefit  any  offender  in  particular. 
Now  that  may  be  an  extreme  fallacy  in  the  view  of  the  wisdom  of 
fifty  years  hence,  but  still  that  is  the  idea  which  had  somehow  lodged 
in  my  mind  after  the  observation  and  consideration  of  twenty-five 
years  of  looking  at  things  that  are  abnormal  and  anti-social  in  the 
world.  If  I  had  not  been  driven  away  from  that  point,  I  would  have 
held  next  that  the  great  obligation  resting  upon  the  courts  in  the  ad- 
ministration of  justice,  that  is,  dealing  with  the  offender  both  before 
and  after  conviction,  is  to  reduce  crime.  Optimism  may  say  that  the 
reason  crime  seems  to  be  increasing,  is  because  we  have  better  sta- 
tistics, but  somehow  or  other  the  people,  including  some  who  read 
statistics,  have  a  notion  that  crime  is  increasing;  that  there  is  a 
great  deal  of  crime,  but  that  may  be  another  fallacy.  Now  if  our 
present  methods  of  dealing  with  crime  have  been  a  failure  and  it 
continues  to  grow  apace,  and  society  is  not  protected  from  the  crim- 
inal, then  the  courts  of  law  and  the  system  of  jurisprudence  under 
which  they  act,  are  not  such  as  are  required  in  order  to  fulfill  their 
proper  function. 

Another  equally  fallacious  notion  had  lodged  in  my  brain  during 
these  few  years  of  observation,  and  that  is  a  fearful  looking  forward 
to  a  judgment  to  come  had  something  to  do  with  men's  conduct  in 
the  world.  Indeed,  I  believe  I  have  heard  talk  of  this  kind  in 
churches  of  all  kinds.  It  has  been  something  like  an  appeal  to  the 
people  to  look  out,  or  something  would  happen  if  they  did  not  behave 
themselves.  This  notion  has  been  sustained  by  a  little  book  I  have 
at  home  which  may  be  known  to  some  of  you.    Now,  being  of  that 
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common  mind  that  takes  up  with  the  folklore  and  superstitions  of 
the  ages,  I  had  gotten  it  into  my  head  that  the  effect  of  an  act  might 
deter  a  man  from  committing  it;  and  therefore  I  should  have  said 
that  anything  in  the  adminstration  of  justice,  either  through  the  lack 
of  apprehension  of  or  in  dealing  afterwards  with  those  who  have 
committed  crime,  leading  to  the  greater  possibility,  of  evasion  of  the 
punishment  of  crime  by  making  the  result  of  doing  the  act  uncertain, 
weakens  the  deterrent  effect  of  punishment  upon  the  community.  I 
am  perfectly  sure  that  I  have  known  boys  in  my  youth,  who  would 
have  taken  apples  from  an  orchard  across  the  street,  if  there  had 
not  been  a  dog  in  the  orchard.  I  am  very  sure  of  it,  because  they 
lived  on  the  same  street  that  I  did.  I  am  sure  that  young  men, 
because  of  the  possible  effect  of  certain  acts  upon  their  bodies  or 
reputations,  never  committed  those  acts.  There  were  dogs  in  that 
orchard,  too.  It  may  be  true  that  those  who  are  influenced  by  such 
motives  are  only  a  weak  kind  of  humanity  who  are  not  governed  by 
the  pure  moral  law.  We  ought  to  do  a  thing  because  it  is  right, 
perhaps,  but  still  there  are  many  who  are  thus  weak,  and  law- 
breakers are  hardly  the  morally  strong.  I  was  going  to  argue  that 
anything  which  weakened  the  deterrent  effect  upon  the  community 
was  to  be  avoided.  I  can  conceive  that  you  might  save  a  criminal, 
and,  by  the  way,  it  is  done,  do  harm  to  hundreds  by  losing  and 
making  uncertain  the  results  which  should  follow  criminal  acts.  If, 
however,  punishment  of  crime  has  a  deterrent  effect  upon  men,  and 
that  idea  is  not  an  antiquated  notion,  then  whatever  laxness  there 
is  in  the  adminstration  of  law,  whatever  makes  for  easy  evasion  of 
the  penalty  of  crime,  also  makes  for  crime  in  the  community,  and 
thus  does  not  help  society,  whether  it  saves  the  individual  or  not. 

Those  of  us  who  deal  with  social  questions  are  thinking  too 
much  of  the  individual.  There  is  the  great  social  being  which  is  just 
as  full  of  life  and  is  just  as  much  of  an  entity  as  the  single  individual, 
and  we  lose  sight  sometimes  of  the  fact  that  it  is  the  law's  business 
so  to  deal  with  the  offender  that  that  great  social  body  shall  not 
suffer  because  of  eagerness  to  protect  the  single  individual.  I 
know  it  is  also  an  old  saying  that  "Better  a  hundred  guilty  persons 
escape  than  a  single  innocent  one  suffer."  That  may  possibly  be  true, 
but  it  is  not  salutory  teaching  for  society.  How  many  hundred 
innocents  suffer  in  every  good  cause,  in  every  good  work,  in  fighting 
fire,  in  protecting  you  in  bed  at  night — ^how  many  innocents  suffer 
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in  order  that  the  community  at  large  may  be  saved.  I  tell  you  those 
hundred  guilty  ones  that  escape  are  a  terrible  incubus  on  society. 
Now  if  we  can  impress  upon  the  community  the  fact  that  the  ad- 
ministration of  the  law  should  be  something  like  natural  law,  if  we 
could  only  make  it  self-executing,  if  we  could  only  bring  it  about 
that  a  man  would  know  that  if  he  took  that  which  did  not  belong 
to  him,  if  he  violated  any  right  of  his  neighbor  or  of  the  state,  the 
penalty  would  be  just  as  sure  as  would  be  the  bum  when  he  put  his 
hand  into  the  fire,  I  do  not  believe  he  would  violate  the  law  often. 
If  the  first  time  an  individual  disregards  the  warning  of  "punish- 
ment to  come,"  he  is  "sent  up,"  and  he  finds  that  in  everything  save 
personal  liberty,  he  is  better  off  than  ever  before;  if  his  desire  for 
and  habit  of  idleness  are  gratified,  almost  to  satiety ;  if  his  surround- 
ings are  such  as  to  lift  him  above  all  unsatisfied  desires ;  if  in  short 
he  enjoys  himself,  he  will  be  very  likely  to  come  back  again. 

If,  however,  law  could  be  self -executing  just  as  natural  law  is 
self -executing,  and  as  moral  law  is  self -executing,  where  the  soul 
that  sins  dies,  it  would  have  a  much  greater  effect  upon  the  indi- 
vidual and  would  reduce  crime.  Just  so  long  as  laws  are  not  self- 
executing;  just  so  long  as  there  are  hundreds  of  crimes  committed 
without  arrests ;  just  so  long  as  there  are  8,800  homicides  and  one 
and  one-tenth  per  cent,  of  the  slayers  are  brought  to  execution,  the 
law  will  not  deter  very  pronouncedly  one  who  may  be  subject  to 
criminal  impulse. 

We  have  heard  some  people  say  that  the  law  is  not  to  punish 
crime,  but  to  reform  the  criminal.  We  have  heard  others  say  that 
crime  has  no  moral  character,  that  it  is  a  disease.  Just  so  long  as 
we  foster  these  notions  in  criminals,  the  results  will  be  disastrous. 
There  was  a  little  fellow  in  Camden  who  was  guilty  of  a  most  heinous 
offense,  and  when  he  was  talked  to  he  said,  "Well,  you  know,  I  never 
was  very  strong,  I  never  went  further  than  the  second  grade ;  I  do 
not  know — ^that  must  be  the  reason  why  I  did  this  thing."  Where 
did  a  child  of  thirteen  get  such  a  notion  ?  Is  it  far  to  seek  when  the 
newspapers  are  so  often  filled  with  advanced  thinker's  expositions 
of  the  innocence  of  criminals  and  the  general  applause  given  to  such 
doctrines  by  the  large  part  of  those  publicly  identified  with  social 
work?  So  long  as  the  public  neglects  and  minimizes  the  moral 
quality  of  acts,  as  shown  by  an  illustration  in  one  of  our  papers, 
one  that  we  all  swear  by  in  Philadelphia,  crime  will  not  grow  less. 
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It  was  a  picture  of  a  street  car  surrounded  by  a  crowd,  with  several 
well-grown  boys  and  young  men  in  the  foreground,  and  under  it 
this  line,  "The  usual  way  the  riot  begins,  some  thoughtless  boy  throws 
a  stone  and  starts  a  riot."  Is  it  any  wonder  that  the  boy  and  the 
man  do  not  think  it  a  very  serious  thing  to  violate  the  law,  when  it  is 
minimized  in  that  fashion?  I  am  not  criticising  that  paper,  for  I 
am  sure  there  are  many  people  in  this  audience  who  have  talked 
more  foolishly  than  that.  The  fact  is,  if  we  are  to  reduce  crime, 
we  must  bring  every  influence  to  bear  that  will  prevent  crime,  and 
not  make  it  less  serious  by  sugar-coating  its  consequences  after 
belittling  its  viciousness.  But  all  of  this  is  not  to  say  every  thing 
possible  should  not  be  done  to  set  right  our  erring  brothers. 
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THE  JUVENILE  COURT— ITS  LEGAL  ASPECT 


By  Bernard  Flexner, 
Louisville,  Ky. 


The  framers  of  the  Illinois  legislation  of  1898  and  1899,  which 
led  to  the  establishment  in  Chicago  of  the  first  juvenile  court  in  the 
United  States,  had  in  mind  a  distinct  legal  principle  upon  which 
the  legislation  was  based.  The  child,  they  said,  henceforth  shall 
be  viewed  as  the  ward  of  the  state,  to  be  cared  for  by  it,  and  not  as 
the  enemy  of  the  state,  to  be  punished  by  it.  The  court  thus  be- 
came, in  the  minds  of  its  founders,  a  concrete  expression  of  the 
state's  obligation  to  the  child ;  a  recognition  that  the  child,  in  court 
as  the  result  of  conditions  not  of  his  own  making,  had  a  valid  claim 
against  the  state,  and  was  to  be  saved  to  the  state  and  not  punished 
by  it.  This  principle  is  not  new;  on  the  contrary,  it  is  old,  and  is 
found  in  many  of  the  early  English  chancery  cases. 

The  primary  legal  question  involved,  the  one  that  we  always 
meet  in  the  thousands  of  cases  coming  before  the  juvenile  courts, 
involves  the  right  of  the  court  to  control  the  custody  ot  the  child; 
to  take  it  from  its  parents  or  guardian  upon  the  broad  ground  that 
the  welfare  of  the  child  and  the  good  of  the  state  require  that  this 
be  done.  The  whole  structure  rests  upon  this  proposition.  Courts 
of  last  resort  in  this  country,  when  called  upon  to  construe  laws 
creating  juvenile  courts,  have  uniformly  upheld  the  right ;  they  have 
rested  the  decisions  upon  the  broad  principle  that  the  court  is  exer- 
cising a  power  used  from  the  earliest  times  by  the  English  chan- 
cellors. In  the  old  cases  the  chancellors  went  so  far  as  to  hold  that 
the  right  to  take  the  child  from  the  custody  of  its  parents  existed 
where  the  father  ill-treats  or  shows  cruelty  to  his  infant  children, 
or  is  in  constant  habits  of  drunkenness  or  blasphemy,  or  professes 
atheistical  or  irreligious  principles,  or  where,  living  in  debauchery, 
his  domestic  associations  are  such  as  tend  to  the  corruption  and 
contamination  of  his  children. 

It  is  claimed  by  many  lawyers  that  the  jurisdiction  exercised 
by  the  juvenile  court  is  a  usurpation  of  power ;  that  the  precedents 
do  not  justify  the  procedure;  that,  although  we  do  find  the  English 
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chancellors  removing  children  from  the  custody  of  worthless  pa- 
rents, it  was  never  done  under  circumstances  analogous  to  the  cases 
presented  in  the  juvenile  court ;  that,  whereas  it  is  true  that  courts 
of  equity  would  undertake  in  certain  cases  to  disturb  the  parents' 
custody,  it  was  done  only  in  cases  where  the  child  had  some  prop- 
erty interest  involved ;  that,  the  question  of  the  preservation  of  the 
child's  estate  being  at  issue,  the  chancellor  would  assume 'jurisdic- 
tion for  the  purpose  of  protecting  the  property  of  the  child,  and,  as 
a  mere  incident  of  the  exercise  of  this  jurisdiction,  would  throw 
his  protection  around  the  person  of  the  child ;  that  where  there  was 
no  property  involved  the  chancellor  could  not  step  in  to  save  the 
child.  Protection  of  the  child  itself  could  follow  only  where  it 
had  property  that  needed  protection.  The  question  as  to  whether 
or  not  the  child  has  any  property  is  not  material;  that,  given  a 
particular  case  involving  a  dependent  or  delinquent  child,  the  court 
will  not  hesitate  to  remove  the  child  if  the  facts  call  for  it.  The 
supreme  question  is:  Is  the  parent  a  fit  person  to  continue  as  the 
guardian  of  the  child,  and  if  not,  what  should  be  done  with  the 
child? 

What  is  the  background  for  this,  as  found  in  judicial  prece- 
dent? In  1790  we  find  a  case  (Creuze  vs.  Hunter,  2  Bro.,  C.  C, 
449)  in  which  the  father's  affairs  became  embarrassed;  he  became 
an  outlaw  and  resided  abroad;  the  mother  had  been  living  apart 
from  her  husband,  and  had  been  directing  the  child's  education.  It 
appeared  that  gross  charges  had  been  urged  both  against  the  father 
and  the  mother.  Lord  Thurlow  restrained  the  father  from  inter- 
fering with  the  education  and  care  of  his  child,  observing  that  he 
would  not  allow  the  color  of  parental  authority  to  work  the  ruin 
of  his  child.  The  jurisdiction  of  the  court  to  protect  the  child  being 
questioned,  the  Lord  Chancellor  stated  that  he  knew  that  there  was 
such  a  notion,  but  that  he  was  of  the  opinion  that  the  court  had 
arms  long  enough  to  reach  such  a  case  and  to  prevent  a  parent  from 
prejudicing  the  health  or  future  prospects  of  the  child,  and  that 
whenever  a  case  was  brought  before  him  he  would  so  act. 

The  judgment  indicates  the  existence  of  the  power  to  protect 
the  child  against  a  worthless  guardian  for  many  years  prior.  It  is 
striking  that  a  principle  so  enlightened  should  have  been  announced 
by  a  judge  who  was  notorious  in  his  day  for  his  immoral  and 
profligate  habits.     In  1828,  however.  Lord  Eldon   (Wellesley  vs. 
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Welksley,  2  Russ.,  i ;  2  Bligh  N.  S.,  124),  delivered  a  judgment 
which  has  become  the  leading  authority  in  England  and  in  this 
country  on  the  whole  subject.  In  that  case  the  Lord  Chancellor 
took  from  the  Duke  of  Wellesley  his  children  because  of  his  profli- 
gate and  immoral  conduct.  It  was  sought  to  prevent  the  Lord 
Chancellor  from  interfering  as  between  the  father  and  his  children 
because  no  property  interest  was  involved.  Lord  Eldon,  in  an 
elaborate  discussion,  disposed  of  this  contention  and  placed  his 
judgment  upon  the  broad  proposition  that  the  crown  is  the  ultimate 
parent  of  the  child,  and  that  where  the  parent  by  nature  has,  by 
misconduct,  forfeited  his  right  to  have  the  custody  of  his  child,  the 
king,  as  parens  patruB,  through  the  chancellor,  will  step  in  and  pro- 
tect the  child  by  removing  it  from  the  environment  that  must  make 
for  its  undoing. 

The  greatest  difficulty  that  confronted  the  early  chancellors, 
where  the  custody  of  the  child  was  disturbed,  was  how  to  exercise 
the  jurisdiction  so  that  the  child  could  be  maintained.  Where  the 
parent  or  child  had  property,  it  was  simple:  An  order  was  made 
setting  apart  some  of  the  estate  for  the  purpose  of  maintenance. 
But  where  there  was  no  property  the  court  was  powerless  to  reach 
out  and  protect  the  child,  for  the  reason  stated  by  Lord  Eldon  in  the 
case  to  which  I  have  referred,  "because  the  court  could  not  take 
upon  itself  the  maintenance  of  all  the  children  in  the  kingdom." 
This  defect  has  been  met  in  later  days  in  two  ways.  Courts  of 
equity  have  compelled  the  father  to  contribute  a  certain  amount 
monthly  or  yearly  for  the  support  of  the  child,  as  was  done  in  an 
early  case  in  Illinois  (Cowls  vs.  Cowls,  3  Gillman),  and  is  now  the 
universal  rule,  and  the  state  itself  has  provided  the  means,  by  estab- 
lishing institutions  to  which  children  may  be  sent,  and  by  providing 
further  by  statute  that  children  may  be  boarded  out  under  certain 
conditions.  It  will  be  seen,  therefore,  that  the  difficulty  of  which 
the  early  chancellors  complained  has  been  remedied  by  simply  enlarg- 
ing a  power  which  has  existed  for  centuries,  and  by  providing 
through  state  aid  the  means  by  which  the  power  may  be  exercised. 
This  legislation  is  distinctly  in  line  with  the  theory  that  the  crown 
in  England,  and  the  state  in  this  country,  is  the  ultimate  parent  of 
the  child. 

In  so  far,  then,  as  the  child,  known  under  our  laws  as  the  de- 
pendent child,  or  the  child  having  improper  guardianship,  is  con- 
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cerned,  the  lawyer  will  be  compelled  to  admit  that  the  power  exer- 
cised by  the  juvenile  court  is  the  same  as  the  power  exercised  by 
courts  of  equity,  and  that  there  is  abundant  authority  for  it  With 
the  lawyer  convinced  of  the  soundness  of  our  position  regarding  the 
neglected  child,  there  is  still  the  question  of  the  delinquent  child 
to  be  disposed  of.  What  authority,  he  asks,  is  there  for  handling 
the  delinquent  child  under  this  legislation?  He  is  a  lawbreaker; 
he  is  an  oifender  against  the  public  peace;  there  is  but  one  way 
known  to  the  law  of  reaching  him,  and  that  is  through  a  conviction 
for  a  specific  offense.  This  point  of  view  is  due  to  a  misconception 
of  the  principle  imderlying  the  legislation.  The  dominant  idea  in 
this  argument  is  the  act  complained  of,  the  thing  with  which  the 
child  is  charged.  No  distinction  is  made  in  this  point  of  view  be- 
tween the  offending  child  and  the  adult  criminal.  They  have  both 
violated  the  law,  and  they  must  both  be  punished.  But,  as  a  matter 
of  fact  and  history,  even  at  common  law,  a  distinction  was  made 
between  the  two.  A  child  of  seven  had  reached  the  age  of  criminal 
responsibility,  and  below  that  age  he  could  not  be  held  to  be  respon- 
sible for  his  criminal  acts. 

From  time  to  time  statutes  have  been  passed  in  this  country 
and  in  England  fixing  the  arbitrary  age-limit  below  which  the  child 
is  not  to  be  deemed  criminally  responsible,  and  above  which  he  may 
be  punished  as  an  adult  for  his  wrongdoing.  The  juvenile  court 
legislation  carries  this  idea  forward.  It  raises  the  age  limit,  and 
says  that  a  child  of  sixteen  or  seventeen,  or  under,  for  violations  of 
law,  shall  not  be  deemed  a  criminal.  At  common  law  and  in  those 
states  which  have  raised  the  age  at  which  criminal  responsibility  be- 
gins, the  child  who  is  within  the  age  exemption  cannot  be  brought 
into  court.  This  is  the  specific  addition  made  by  the  juvenile  court 
legislation.  It  thus  establishes  the  principle  that  children  under  the 
jurisdictional  age  are  neither  to  be  treated  nor  punished  as  criminals 
for  violations  of  law,  yet  they  shall  not  "go  quit,"  because  they 
are  exempt  under  the  statutes.  The  court  undertakes  to  apply  the 
same  procedure  to  the  delinquent  as  it  would  to  the  neglected  child. 
Proper  regard  for  the  principle  underlying  this  legislation  demanded 
at  the  outset  that  the  court;  t.  e.,  the  judges  and  every  part  of  the 
judicial  machinery,  be  socialized.  It  is  striking  that,  while  the  West 
has  made  consistent  effort  to  work  out  the  thought  behind  the 
movement,  in  many  places  in  the  East  the  attitude  toward  it  is 
still  hostile. 
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These  children's  courts  continue  to  be  mere  criminal  courts. 
In  these  courts  every  detail  of  the  criminal  law  is  worked  out 
against  the  child.  The  sole  question,  so  far  as  the  child  is  con- 
cerned, is,  "Did  he  commit  the  act  with  which  he  is  charged  ?  Is  he 
guilty  of  larceny,  or  burglary,  or  robbery,  as  the  case  may  be?" 
And,  following  the  rigid  rules  of  evidence,  if  the  crime  of  larceny, 
burglary  or  robbery  is  not  technically  made  out,  the  child  is  dis- 
missed. If  it  is  made  out,  he  is  convicted,  fined,  committed,  is 
paroled  to  a  day  certain,  or  sentence  is  suspended.  Back  of  the 
appearance  of  the  child  in  court  there  may  be  conditions  that  cry 
out  for  correction.  This  is  not,  however,  the  material  part  of  the 
proceeding.  This,  the  main  point  of  interest  in  an  enlightened  and 
humane  public  policy,  is  a  secondary  consideration.  The  inquiry 
is  directed  to  the  consideration  of  the  evidence  bearing  upon  the 
commission  of  a  crime.  Notwithstanding  it  has  been  generally  con- 
ceded that  the  proceeding  is  equitable  in  its  nature;  that  in  it  the 
state,  as  the  ultimate  parent  of  all  children  within  its  borders,  stands 
in  loco  parentis;  that  it  is  not  a  criminal  trial  wherein  the  outraged 
state  demands  toll  from  the  child  for  a  wrong  against  the  peace 
and  dignity  of  the  state,  though  we  still  find  in  the  juvenile  court 
laws  some  reminders  of  the  older  idea  of  a  criminal  trial,  and  certain 
suggestions  indicating  the  hesitancy  with  which  the  framers  of 
these  laws  moved  in  drawing  them. 

The  right  of  trial  by  jury,  for  instance,  is  given  to  the  child 
unless  it  is  waived.  This  was  done,  in  a  large  measure,  on  the 
theory  that  courts  of  last  resort  might  hold  that  the  proceeding  was 
criminal  or  quasi  criminal,  and  that,  therefore,  the  constitutional 
guarantee  of  a  jury  trial  to  the  accused  could  not  be  taken  from  it. 
As  a  matter  of  fact,  whenever  the  courts  have  been  called  upon  to 
construe  these  laws,  they  have  declared,  in  no  uncertain  terms,  that 
the  constitutional  provision  of  a  jury  trial  is  not  violated  by  a  fail- 
ure to  have  a  jury  pass  upon  the  evidence.  The  number  of  cases 
in  which  juries  are  called  is  negligible.  The  provision  is,  to  all 
intents  and  purposes,  a  dead  letter.  For  this  reason,  and  because 
I  believe  that  every  part  of  the  law  that  involves  a  criminal  con- 
ception of  it  should  be  eliminated,  I  would  strike  from  the  law  all 
that  relates  to  a  jury  trial.  In  this  new  legislation  I  would  not 
leave  a  vestige  to  be  pointed  at  by  the  advocates  of  the  older  method 
as  an  evidence  of  adherence  still  to  criminal  procedure. 
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I  would,  therefore,  write  more  clearly  into  these  laws  than  has 
yet  been  done,  the  beneficent  principle  that  the  proceeding  involving 
the  child  is  not  criminal,  and  that  the  child,  furthermore,  itself,  is 
not  to  be  treated  as  a  criminal.  We  have  stopped  short  of  what  it 
is  possible  to  do.  The  laws  now  define  "a  delinquent  child"  or  a 
"wayward  child"  or  a  "juvenile  delinquent'  as  one  who  does 
any  of  the  acts  inhibited  in  the  law ;  and  the  judgment  at  the  con- 
clusion of  the  hearing  is  that  the  child  is  a  "delinquent  child" 
or  a  "wayward  child"  or  a  "juvenile  delinquent."  In  other  words, 
while  we  have  greatly  softened  the  proceeding,  it  is,  nevertheless, 
difficult  to  get  away  wholly  from  the  idea  that  it  is  a  proceeding 
involving  a  charge  against  the  child,  and  while  we  have,  likewise, 
softened  the  character  of  the  judgment,  it  remains  still  a  judgment 
against  the  child.  I  would,  therefore,  rewrite  the  sections  of  the 
law  that  define  a  "delinquent  child."  Instead  of  saying,  as  we  do 
now,  that  a  "delinquent  child"  or  a  "wayward  child"  or  a  "juvenile 
delinquent"  is  one  who  violates  any  law  of  the  state  or  city,  or  village 
ordinance,  etc.,  I  would  say  any  child  who  violates  any  law  of  the 
state  or  city,  or  village  ordinance,  who  is  embraced  within  any  of  the 
numerous  things  set  out  in  the  law,  shall  be  deemed  to  be  a  child  in 
need  of  the  care  and  protection  of  the  state ;  and  instead  of  a  judg- 
ment against  the  child,  adjudging  it  to  be  a  "delinquent  child"  or  a 
"wayward  child"  or  a  "juvenile  delinquent,"  the  judgment  should 
follow  the  original  definition  and  merely  adjudge  that  the  child  is  in 
need  of  the  care  and  protection  of  the  state. 

The  language,  as  it  now  exists,  is  a  concession  to  conservatism, 
made  at  a  time  when  it  was  thought  the  courts  might  insist  upon 
a  specific  charge  being  made  against  the  child.  The  language  above 
proposed  is  a  logical  development  of  the  chancery  principle  upon 
which  the  whole  structure  rests.  It  merely  means  writing  more 
emphatically  in  the  law,  than  now  appears,  the  principle  that  the 
whole  proceeding  is  for  the  purpose  of  protecting  the  child.  It 
would  take  away  the  last  remnant  of  any  stigma  that  attaches  to  the 
judgment  entered  in  the  case. 

It  may  be  suggested  here  that,  under  the  definition  proposed, 
it  would  be  obviously  unjust  to  include  the  child  variously  called  the 
dependent  or  destitute  child,  the  child  whose  case  presents  to  the 
judge  the  single  question  of  relief.  Most  of  the  laws,  as  they  exist 
now,  embrace  such  children,  and  there  are  few  courts  in  which  cases 
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of  this  kind  do  not  now  arise.  They  are  not  properly  cases  for  the 
court,  and  should  not  reach  the  court.  They  should  be  cared  for 
by  organized  relief  agencies  and  should  reach  the  court  only  when 
the  question  of  parental  neglect  enters  in. 

We  may  modify  and  soften  the  proceeding  in  court  to  the 
greatest  possible  extent  and  take  away  from  it  all  of  the  sting.  It 
will,  nevertheless,  be  a  grave  injustice  to  the  court  and  to  the  de- 
pendent or  destitute  child  to  bring  it  into  court.  The  jurisdiction, 
as  I  view  it,  should  be  narrowed  so  as  to  exclude  wholly  cases  of 
this  kind. 

For  the  purpose  of  emphasizing  still  further  the  nature  of 
the  proceeding,  one  step  more  should  be  taken.  We  need  to  get 
away,  more  completely,  from  the  criminal  terminology,  still  em- 
ployed. With  striking  inconsistency,  we  institute  a  proceeding  in 
chancery  with  the  idea  dominant  that  we  want  to  protect  the  child, 
that  we  want  no  stigma  to  attach  to  it ;  and  yet  we  publish  elaborate 
reports  dealing  with  every  phase  of  crime,  from  idling  and  loitering 
to  the  worst  offenses  against  public  morality.  I  confess  that  I  am 
unable  to  see  any  possible  value  that  can  attach  to  the  fine  dis- 
tinctions of  the  criminal  law  as  illustrated  in  the  published  statistics 
of  the  juvenile  courts.  An  examination  of  the  reports  discloses 
the  fact  that  the  cases  are  sub-divided  according  to  the  rigid  defini- 
tions of  the  criminal  law.  We  find  grand  and  petit  larceny,  burg- 
lary, robbery  and  arson  and  the  entire  list  of  crimes.  The  classifi- 
cation is  adhered  to  in  some  courts  on  the  theory  that  the  time  re- 
quired for  the  cure  of  the  child  is  to  be  determined  in  some  measure 
by  the  act  with  which  the  child  stands  charged.  In  practice,  how- 
ever, it  is  doubtful  if  this  theory  is  worth  much.  The  act  is  merely 
the  local  evidence  of  pathological  social  conditions.  The  conditions 
that  are  responsible  for  the  appearance  of  a  child  in  court  on  the 
charge  of  loitering  may  take  quite  as  much  time  to  correct  as  those 
embraced  in  a  charge  of  robbery.  As  a  matter  of  fact,  some  of  the 
most  difficult  cases  presented  to  the  courts  are  those  covered  by  the 
inclusive  term  "incorrigible"  or  "habitually  truant"  from  school. 

The  criminal  terminology  is  another  survival  of  the  older 
method.  It  is  adhered  to  because  there  is  still  doubt  as  to  the  nature 
of  the  proceeding  and  because  the  feeling  still  persists  that  it  is 
necessary  to  charge  the  child  with  the  doing  of  a  particular  act. 
The  statisticians  will,  doubtless,  insist  that  we  must  cling  to  the  old 
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classification.  If  we  are  to  continue  to  deal  with  the  child  as  a 
criminal  and  in  terms  of  crime,  I  grant  we  would  have  to  continue 
to  use  some  such  terminology;  but  with  the  attitude  of  society  to 
the  offending  child  completely  changed,  some  classification  in  har- 
mony with  the  spirit  of  the  law  should,  and  can,  be  worked  out. 

It  is  clear  that  what  I  have  said  concerns  the  court,  in  the 
main,  from  the  legal  viewpoint.  Important  as  this  side  is,  the 
measure  of  the  court's  work  in  a  community  will  depend  on  the 
efficiency  with  which  it  is  administered  on  the  social  side.  The 
probation  office,  the  detention  home,  the  clinic,  each  carefully  and 
systematically  organized,  with  efficient  officials,  go  to  make  up 
the  machinery  by  which  the  real  problems  confronting  the  court 
will  be  worked  out. 

A  court  which  endeavors  to  do  its  work  without  such  a  force, 
or  without  realizing  its  importance,  is  but  a  poor  makeshift  and  is 
doomed  to  failure.  On  the  other  hand,  a  court  that  realizes  the 
importance  of  these  functions,  and  that,  through  them,  touches  all. 
the  larger  social  activities  in  the  community,  is  fulfilling  its  real  pur- 
pose, and  such  a  court  must  become  a  powerful  agent  in  uncovering 
hideous  social  wrongs. 
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By  Hastings  H.  Hart,  LL.  D., 
Director,  Department  of  Child  Helping,  Russell  Sage  Foundation,  New  York. 


The  question  often  arises:  How  does  the  Juvenile  Court,  as 
established  in  Illinois  in  1899,  differ  from  the  children's  courts  which 
were  established  earlier  in  Massachusetts  and  New  York?  The 
essential  difference  is  that  the  children's  courts  of  New  York  and 
Massachusetts  were  criminal  courts,  in  which  it  was  necessary  to 
convict  the  child  of  a  crime  before  he  could  be  paroled  or  could 
enjoy  the  remedial  influences  of  the  court. 

Hon.  Harvey  B.  Hurd,  who  was  the  author  of  the  Juvenile 
Court  Law,  made  provision  for  taking  children's  cases  out  of  the 
jurisdiction  of  the  justices  of  the  peace,  the  police  courts  and  the 
criminal  courts,  and  placing  the  jurisdiction  in  the  county  courts  and 
the  circuit  courts.  The  law  made  provision  for  dealing  with  these 
cases,  not  as  a  criminal  proceeding,  but  as  a  chancery  proceeding, 
in  which  the  child  was  treated  not  as  a  prisoner  at  the  bar,  but 
as  a  ward  of  the  state.  The  statute  was  carefully  drawn,  so  as  to 
free  the  proceedings  from  all  taint  of  the  criminal  court,  and  pro- 
vided that,  where  children's  cases  were  brought  before  justices' 
courts  or  police  courts,  it  should  be  the  duty  of  the  justice  to  trans- 
fer the  case  to  the  Juvenile  Court.  Under  the  Illinois  Juvenile  Court 
Law,  there  is  no  indictment  or  complaint,  and  the  child  is  not  accused 
of  any  crime,  but  a  petition  is  filed  alleging  a  condition — namely,  the 
condition  of  the  delinquency  or  the  condition  of  dependency. 

As  a  rule,  no  warrant  is  issued,  but  a  summons  is  issued  to  the 
parent,  guardian  or  custodian  of  the  child.  The  summons  runs  as 
follows : 

"We  command  that  you  summon  A.  B.  before  the  Circuit  Court 
of  Cook  County,  on  the  19th  day  of  March,  1910,  at  10  o'clock  in 
the  forenoon,  to  answer  under  the  petition  of  C.  D.,  alleging  that 
E.  F.,  now  in  the  custody  and  control  of  the  said  C.  D.,  is  a  delin- 
quent child,  and  that  the  said  CD.  then  and  there  have  said  child  in 
open  court." 

The  law  provides  that  a  warrant  may  issue  only  on  affidavit 
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that  such  summons  will  be  ineffectual  to  secure  the  presence  of  the 
child;  but  in  ordinary  cases  the  child  is  not  brought  in  court  by  a 
policeman  or  deputy  sheriff,  but  by  his  parent  or  guardian,  or  by  a 
probation  officer,  without  a  warrant. 

The  child  is  not  imprisoned,  but  the  law  expressly  provides  that 
no  child  shall  be  kept  in  any  jail  or  police  station,  but  that,  if  neces- 
sary, he  shall  be  kept  in  some  suitable  place  provided  by  the  city  or 
county  outside  of  the  enclosure  of  any  jail  or  police  station. 

When  the  child  is  brought  into  court  there  is  an  absence  of 
criminal  proceedings.  There  is  no  prosecutor  present,  but  the  law 
provides  that  if  practicable  a  probation  officer  shall  be  notified  in 
advance  and  shall  be  present  in  court  "to  represent  the  interests  of 
the  child."  The  law  provides  further  that  the  probation  officer  shall 
make  such  investigation  of  the  case  before  and  after  the  trial  as  the 
court  may  direct. 

In  the  trial  of  children's  cases  in  the  juvenile  court  the  ordinary 
rules  of  evidence  are  not  enforced.  Witnesses  are  subpoenaed,  but 
the  probation  officer  is  allowed  to  testify  to  hearsay  evidence ;  what  he 
has  learned  from  the  child,  the  parents  and  the  neighbors,  the  police- 
man on  the  beat,  the  school  teacher,  the  employer.  In  many  cases  the 
judge  halts  the  proceedings  and  calls  the  child  to  the  bench  and  allows 
him  to  tell  his  own  story  in  his  own  way. 

The  law  provides  that  a  jury  may  be  called  at  the  discretion 
of  the  court,  or  on  demand  of  the  friends  of  the  child,  but  this  jury 
consists  of  six  men,  not  of  twelve.  The  jury  finds  no  verdict  as  to 
the  innocence  or  guilt  of  the  child,  but  simply  finds  the  child  delin- 
quent or  dependent,  and  there  its  duties  cease.  There  is  no  verdict 
of  "guilty"  or  "not  guilty,"  but  a  verdict  as  to  the  condition  of 
the  child. 

When  the  child  is  found  delinquent,  no  sentence  is  pronounced. 
The  judge  has  a  wide  discretion.  He  may  return  the  child  to  his 
own  home,  under  the  friendly  watch-care  of  a  probation  officer. 
He  may  instruct  the  probation  officer  to  find  a  foster  home  for  the 
child.  He  may  commit  the  child  to  the  friendly  care  of  some  child- 
helping  society,  or  he  may  commit  the  child  to  a  reformatory  or 
some  other  institution — not  for  punishment,  but  for  care  and  train- 
ing. The  judge  may  retain  jurisdiction  over  the  case  for  the  further 
watch-care  and  guardianship  of  the  child. 

It  may  be  said :  Why  should  we  disregard  the  sacred  rights  of 
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the  chad  and  remove  the  safeguards  which  are  provided  in  every 
criminal  court  against  the  introduction  of  hearsay  evidence?  The 
reason  why  it  is  right  to  do  this  is  that  the  proceeding  is  not 
The  State  vs,  Johnny  Jones,  but  The  State  for  Johnny  Jones.  The 
proceeding  is  not  against  the  child,  but  in  behalf  of  the  child.  The 
effort  of  the  judge  is  not  to  determine  the  guilt  or  innocence  of  the 
child,  but  to  obtain  such  information  as  will  enable  him  best  to 
exercise  those  chancery  powers  of  guardianship  and  friendly  care 
which  are  conferred  upon  him  by  the  law. 

While  the  child  is  not  on  trial  in  any  criminal  sense,  it  often 
happens  that  the  parent  unexpectedly  finds  himself  on  trial.  The 
big,  husky  father  comes  into  court,  holding  by  the  hand  a  little  boy 
of  nine  or  ten.  He  says,  "Judge,  your  honor,  I  wish  that  you  would 
do  something  with  this  boy.  I  cannot  do  anything  with  him.  He 
won't  mind  me,  he  runs  the  street  nights,  he  runs  away  from  school ; 
I  wish  you  would  put  him  somewhere  where  they  will  make  a  good 
boy  of  him." 

As  the  case  proceeds,  such  a  father  is  often  treated  to  a  very 
great  surprise.  The  judge  calls  him  up,  and  says :  "I  find  from  the 
evidence  here  given  that  it  is  you  who  are  responsible  for  the  de- 
linquency of  your  child.  You  have  allowed  the  boy  to  run  the 
.«?treets  at  night,  you  have  failed  to  keep  him  in  school,  you  have  lived 
in  a  disreputable  neighborhood,  you  have  spent  your  money  in  drink 
and  neglected  your  family.  I  find  you  guilty  of  contributing  to  the 
delinquency  of  this  child,  and  I  hereby  impose  a  fine  of  $100.  I  will 
suspend  this  fine  on  condition  that  you  immediately  change  your 
practice  with  reference  to  this  point.  You  are  to  see  to  it  that  he 
goes  to  school,  or  you  are  to  keep  him  out  of  bad  company,  or  you  are 
to  move  into  a  better  neighborhood,  or  you  are  to  change  your  occu- 
pation." It  is  often  a  revelation  to  a  neglectful  parent  to  discover 
that  he  is  to  be  held  responsible  for  the  care  and  training  of  his 
own  child. 

Judge  Julian  W.  Mack,  of  Chicago,  called  attention  in  a  recent 
address  before  the  American  Bar  Association  to  the  fact  that  al- 
though the  New  York  law  was  so  changed  in  1909,  that  a  child 
brought  before  the  children's  court  "shall  not  be  deemed  guilty  of 
any  crime,  but  of  juvenile  delinquency  only,"  "this  would  seem  to 
effectuate  merely  a  change  in  the  name  of  every  crime  or  offense 
from  that  by  which  it  was  heretofore  known  to  the  crime  of  juvenile 
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delinquency."  In  other  words,  the  proceeding  continues  to  be  a 
criminal  proceeding,  and  the  child  carries  the  stigma  of  a  criminal 
conviction. 

The  essence  of  the  juvenile  court  idea,  and  of  the  juvenile  court 
movement,  is  the  recognition  of  the  obligation  of  the  great  mother 
state  to  her  neglected  and  erring  children,  and  her  obligation  to  deal 
with  them  as  children,  and  as  wards,  rather  than  to  class  them  as 
criminals  and  drive  them  by  harsh  measures  into  the  ranks  of  vice 
and  crime. 
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By  Hon.  William  H.  DeLacy^ 
Judge  of  the  Juvenile  Court  of  the  District  of  Columbia,  Washington. 


The  establishment  of  juvenile  courts  is  the  most  important  de- 
velopment in  the  field  of  jurisprudence  during  the  last  decade.  The 
first  juvenile  court  was  organized  in  Chicago,  July  i,  1899.  There, 
the  juvenile  court  is  presided  over  by  one  of  the  judges  of  the 
circuit  court,  a  court  of  general,  unlimited  jurisdiction.  The  child 
is  not  regarded  as  a  criminal.  It  is,  rather,  looked  upon  as  needing 
the  fostering  care  of  the  state  by  reason  of  its  delinquency,  which 
evidences  the  failure  of  its  natural  parents  to  train  it  to  good 
citizenship.  The  court  proceedings,  as  far  as  possible,  are  similar 
to  proceedings  in  chancery.  In  Philadelphia,  New  York  and  else- 
where, the  court  is  a  criminal  court.  But,  whether  equitable  or 
criminal,  the  attitude  of  the  court  toward  the  child  is  always  the 
same — not  that  of  a  judge  inflicting  punishment,  but  the  attitude 
of  a  father  toward  an  erring  child. 

Dr.  Hart  did  not  tell  you  that  the  probation  officers  are  used  by 
the  judge  as  investigators  to  obtain  for  him  the  sociological  data 
necessary,  that  he  may  correct  the  wayward  children.  To  do  this, 
the  judge  must  know  of  the  environment  of  the  children.  There- 
fore, prior  to  the  children's  arraignment  in  court,  probation  officers 
are  sent  into  their  homes  to  learn  the  conditions  there.  Oftentimes 
this  develops  that  well-grown  children,  of  both  sexes,  have  the  same 
sleeping  apartment,  sometimes  even  the  same  bed.  To  provide  the 
additional  room  required  for  decent  living,  we  often  find  the  earning 
capacity  of  the  family  ample  if  the  money  made  were  not  dissipated 
in  vicious  expenditure.  The  very  poor  are  encouraged  to  provide  at 
least  cheap  screens,  that  the  amenities  may  be  somewhat  possible. 

Heredity,  while  an  unknown  quantity,  is  yet  a  force  always  to 
be  reckoned  with.  Heredity  is  not  a  determining  force,  for  God 
is  good  and  I  believe  that  He  gives  us  all  a  fair  chance. 

By  interviews  with  its  parents,  consideration  of  its  personal  his- 
tory and  its  ancestry,  careful  consideration  of  its  environment,  and 
close  observation  of  its  physical  condition,  the  court,  in  a  sympathetic 
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investigation  of  the  child's  shortcomings,  seeks  to  find  out  and  erad- 
icate the  cause  of  the  child's  violation  of  the  law.  While  main- 
taining the  respect  and  even  the  wholesome  awe  of  the  child  for 
the  law,  the  court  proceedings  are  bereft  of  much  of  the  formality 
observed  in  other  tribunals.    • 

It  would  be  a  dangerous  thing  to  disregard  the  rules  of  evidence, 
and  these  rules  are  observed,  of  course,  in  the  juvenile,  or  children's, 
court.  It  is  arranged  so  that  the  child  may  come  quite  close  to 
the  judge,  that  the  judge  may  both  reassure  and  have  a  better  op- 
portunity to  study  him. 

Juvenile  court  systems  tend  to  diminish,  in  a  very  large  degree, 
the  work  of  grand  juries  and  criminal  courts.  This  alone  saves 
hundreds  of  dollars  of  expense  to  the  community.  In  addition,  a 
large  proportion  of  the  children  tried  in  juvenile  courts  are  handled 
by  the  method  of  probation  which  obviates,  to  a  very  great  de- 
gree, the  necessity  for  their  incarceration  at  the  expense  of  the 
public  in  institutions.  While  on  probation,  these  children  are  under 
the  supervision  and  the  custodial  care  of  the  court,  but  are  suffered 
to  remain  at  their  homes,  where  the  cost  of  their  nurture  and  train- 
ing naturally  belongs.  The  actual  saving  in  dollars  and  cents,  by 
reducing  the  number  committed  to  institutions,  is  no  inconsiderable 
item,  and  frequently  amounts  to  as  much  as  $70,000  per  annum  in 
cities  of  300,000.  This  saving  is  not  all,  for  the  earnings  of  these 
children  while  on  probation  add  much  to  the  wealth  of  their  com- 
munities. 

The  work  of  the  juvenile  court  is  not  only  remedial,  but 
preventive.  The  juvenile  court  is  the  most  promising  point  at 
which  to  arrest  the  rising  tide  of  crime.  Its  whole  aim  is  to  save 
the  child  from  a  life  of  crime  and  the  conservation  and  preservation 
of  the  child  to  himself,  to  his  parents  and  to  the  state.  This  work 
has  the  superlative  value  of  the  ounce  of  prevention. 

Probation  is  character-building.  That  the  probation  system 
may  be  successful,  the  judge  must  take  an  active  interest  in  its 
workings  and  be,  in  fact,  though  not  in  name,  his  own  chief  pro- 
bation officer.  No  better  social  service  is  done  to-day  throughout 
the  country  than  that  rendered  by  probation  officers. 

Another  great  saving  to  the  state  is  also  made  by  the  careful 
investigation  of  the  cases  of  alleged  dependents  seeking  admission 
into  institutions  maintained  at  public  expense. 
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The  exposure  and  punishment  of  parental  neglect  is  a  feature 
that  stops  much  violation  of  the  law;  for  parental  neglect  and 
parental  inefficiency  are  prolific  causes  of  the  wrongdoing  of  the 
children.  When  homes  are  found  to  be  morally^  unfit  to  train  chil- 
dren to  good  citizenship,  I  thank  God  that  there  are  excellent  insti- 
tutions to  receive  them  and  to  shelter  them,  presided  over  by  such 
earnest  and  cultured  and  zealous  souls  as  Mr.  Nibecker,  to  whom 
we  listened  this  afternoon. 

The  enforcement  of  the  parental  obligation  to  support  the 
family  is  another  preventive  feature  of  the  work  of  many  juvenile 
courts.  The  family  is  the  real  unit  in  the  state.  If  the  children 
are  fed  in  their  homes  they  are  less  likely  to  beg  or  steal.  In  Wash- 
ington, during  the  past  three  years,  over  $85,000  was  thus  collected 
from  delinquent  husbands  and  fathers,  and  paid  through  the  clerk 
of  the  court  to  wives  for  the  benefit  of  these  children,  without  any 
deduction  for  costs  or  otherwise.  This  result  has  been  made  pos- 
sible by  the  co-operation  of  the  police  force,  under  whose  super- 
visory care  these  men  found  guilty  of  non-support  are  released 
either  on  probation  or  by  parole. 

Finally,  the  juvenile  court  is  the  natural  center  in  the  com- 
munity around  which  to  group  all  the  social  efforts  made  to  remedy 
defective  home  conditions,  to  safeguard  the  health  and  morals  of 
the  young,  and  to  insure  the  children  an  atmosphere  friendly  to 
the  development  of  the  highest  citizenship. 
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By  Hon.  Robert  J.  Wilkin, 
Justice   of   the  Children's   Court,   Brooklyn,   N.   Y. 


It  is  interesting  to  us  all  who  have  given  any  consideration  to 
the  present  provisions  of  law,  relative  to  the  care  of  neglected,  des- 
titute or  delinquent  children  to  notice  the  really  recent  recognition  by 
the  public  of  the  necessity  for  the  special  study  of  this  subject.  Some 
one  has  said  that  if  the  present  age  was  to  be  recognized  in  some 
special  way,  it  perhaps  would  best  be  known  as  the  "Children's  Age," 
for  such  an  awakening  to  the  necessities  for  their  special  care  and 
protection  has  not  been  before  seen  in  this  world,  so  far  as  we  know. 

To  be  sure,  the  law  had  considered  the  disposition  of  the  prop- 
erty of  infants  and  made  special  effort  to  safeguard  and  protect  this. 
It  had  provided  also  with  a  great  deal  of  precision  for  the  care, 
education  and  happiness  of  those  children  who  were  endowed  with 
property  and  was  jealous  to  look  after  their  rights.  The  law  had 
been  particular  to  regulate  the  relationship  between  parents  them- 
selves and  their  children ;  in  fact,  it  seemed  that  the  law  considered 
every  phase  of  the  question  of  the  interest  of  a  child,  so  long  as 
he  or  she  might  be  entitled  either  by  relationship  or  property  rights 
to  a  financial  or  social  standing.  If,  however,  none  of  these  par- 
ticularly interesting  and  desirable  qualifications  being  in  existence, 
the  child  should  be  found  destitute  either  on  the  highways  or  else- 
where, should  it  be  in  the  custody  of  a  drunken  or  otherwise  brutal 
parent  or  guardian,  should  it  be  under  any  other  disability,  the  law 
seemed  to  feel  that  it  was  none  of  its  business,  nor  was  it  called 
upon  to  concern  itself  in  the  regulation  of  such  cases  as  might  occur. 
This  was  not  so  much  due  I  think  to  the  fact  that  the  peoples  of  the 
world  were  less  considerate  of  the  unfortunate  child  and  its  suffer- 
ings, as  it  was  to  the  fact  that  the  legal  system  of  government  in 
most  countries  was  based  on  the  plan  of  the  family,  and,  therefore, 
the  laws  all  pointed  to  recognize,  uphold  and  regulate  this  particular 
phase.  Even  in  this  country,  which  sought  almost  from  its  begin- 
ning to  be  developed  along  the  line  of  the  special  protection  and 
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benefit  of  those  who  were  apt  to  suffer  from  injustice,  the  subject 
was  not  developed  into  a  satisfactory  law  until  quite  recently. 

The  State  of  Massachusetts,  I  believe,  was  the  first  one  to 
recognize  this  new  condition,  and  in  1736  a  statute  was  passed  pro- 
viding that  "when  persons  were  unable  or  neglected  to  provide  the 
necessities  for  the  sustenance  and  support  of  their  children,  such 
children  might  be  placed  in  charge  of  the  overseers  of  the  poor  and 
bound  out."  It  also  provided  for  the  giving  of  the  children  "a  decent 
Christian  education."  Later,  and  up  to  about  1825,  other  states 
passed  statutes  providing  for  the  binding  out  of  such  children,  and 
also  their  commitment  to  poorhouses  when  they  were  found  beg- 
ging in  the  streets  or  whose  parents  were  beggars. 

The  first  statute  in  the  State  of  New  York  provided  for  the 
establishment  of  the  Society  for  the  Reformation  of  Juvenile  De- 
linquents, in  1824,  and  this  society  had  a  building  where  the  old  Fifth 
Avenue  Hotel  stood  on  Twenty-third  Street  and  Fifth  Avenue,  in 
New  York  City,  which  was  known  as  the  "House  of  Refuge."  Cer- 
tain powers  were  given  the  justices  in  the  city  to  commit  children 
to  this  institution.  From  1824  legislation  in  relation  to  children  was 
not  generally  increased,  and  no  particular  idea  seemed  to  be  con- 
sidered even  in  the  legislation  that  was  enacted  in  any  of  the  states, 
except  to  care  for  the  destitute  or  whose  parents  might  be  de- 
linquent. 

The  origin  of  special  ideas  and  the  date  where  first  applied 
have  always  been  an  interesting  subject  for  study,  and  some  writers 
have  held  that  what  appeared  to  be  the  beginning  of  a  thought 
was  simply  the  evidence  of  increasing  interest  in  many  sections 
which  had  only  found  its  development  and  announcement  in  this 
particular  place.  Such,  in  all  probability,  was  the  condition  in  rela- 
tion to  the  special  study  of  children  and  child  legislation. 

After  the  termination  of  the  War  of  the  Rebellion  the  United 
States  took  on  a  new  activity  along  lines  that  had  not  been  devel- 
oped or  considered  prior  to  that  time.  The  great  excitement  re- 
garding human  slavery  which  culminated  in  that  great  war  was 
subsiding  and  the  mental  activities  of  the  people  were  allowed  to 
consider  other  phases  of  domestic  relationship. 

The  organization  of  the  great  Society  for  the  Prevention  of 
Cruelty  to  Animals  by  Henry  Bergh,  in  the  late  sixties,  suggested 
to  the  people  of  this  country,  and,  in  fact,  to  the  wprld  at  largfe,  the 
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thought  that  the  rights  of  the  individual  human  being  was  not  the 
only  subject  that  should  be  considered  by  the  citizens  of  this  free 
Commonwealth.  I  have  no  doubt  at  all,  as  the  origin  of  the  sister 
Society  for  the  Prevention  of  Cruelty  to  Children  indicates,  that  the 
idea  of  the  protection  of  animals,  which  was  spreading  itself  through- 
out the  states  of  the  Union,  also  attracted  to  the  attention  of  people 
the  heartless  cruelties  that  were  enacted  against  children.  You  will 
remember  the  story  of  the  little  child  in  a  tenement  of  New  York 
City,  whose  sufferings  were  discovered  by  the  volunteer  charity 
worker,  and  who  was  rescued  and  her  tormentor  punished  through 
the  agency  of  Mr.  Bergh*s  society.  You  will  remember  also  that 
when  this  case  was  published  in  the  papers  it  attracted  wide  attention, 
and  also  tended  to  discover  many  other  cases  of  a  similar  character. 
The  Society  for  the  Prevention  of  Cruelty  to  Animals  became  over- 
loaded with  these  complaints  for  investigation,  and  finally  Mr.  Bergh, 
together  with  the  Hon.  Elbridge  T.  Gerry,  the  counsel  for  the  society, 
and  a  life-long  friend  of  Mr.  Bergh's,  organized  at  a  public  meeting 
the  now  well-known  New  York  Society  for  the  Prevention  of  Cruelty 
to  Children.  This  was  in  1874.  The  Legislature  was  applied  to  in 
1875  to  enact  the  first  statute  for  the  protection  of  children  from 
cruelty.  Since  that  time  legislatures  of  the  country  have  been  study- 
ing carefully,  and  with  great  steps  of  advancement,  the  subject  of 
the  protection  and  care  of  children. 

It  is  interesting  to  note  also,  as  stated  by  President  G.  Stanley 
Hall,  of  Clarke  University,  in  a  recent  article,  that  the  movement 
"for  the  scientific  study  of  children  began  barely  thirty  years  ago 
with  a  comprehensive  census  in  Berlin  of  the  contents  of  children's 
minds  upon  entering  the  public  schools  of  that  city."  On  the  one 
side  of  the  Atlantic  the  organization  of  a  great  movement  to  protect 
from  physical  cruelty  the  children  of  the  land,  and  on  the  other  side 
the  beginning  of  a  great  movement  scientifically  to  study  the  welfare 
of  children. 

Since  1875,  then,  legislation  in  the  several  states,  and,  in  fact, 
in  the  world,  has  been  secured  to  protect  and  benefit  children.  The 
idea  also  of  recognizing  in  the  state  its  right  to  look  upon  the  child 
with  the  parental  idea  has  been  the  foundation  thought  and  authority 
for  this  legislation.  The  state  has  assumed  in  the  first  place  the 
protection  of  the  child  from  physical  abuse  on  the  streets  and  in 
publiC;,  as  is  evidenced  by  the  legislation  against  assaults;  the  use 
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of  children  in  dangerous  performances;  as  street  beggars,  or  in 
mendicant  occupations,  and  the  various  other  statutes  where  children 
were  publicly  improperly  used  or  abused.  It  protected  them  from 
ill-use  in  the  various  occupations,  it  protected  their  health  as  sug- 
gested by  the  health  laws,  and  it  protected  their  morals  by  making 
provisions  more  severe  in  relation  to  the  public  exposure  of  chil- 
dren, increasing  the  age  of  consent  from  the  common  law  period  of 
ten  years  to  sixteen  or  eighteen  years. 

That  the  law  should  do  this  was  eminently  proper,  because  if 
the  child  grew  to  manhood  or  womanhood  with  weakened  mind  or 
body  or  in  a  diseased  condition,  the  state  would  first  be  deprived 
of  the  benefit  and  protection  of  its  active  participation  as  warrior 
or  mother  and  would  be  compelled  for  its  own  protection  to  support 
it  if  diseased  and  incapacitated.  The  principle  of  self-preserva- 
tion compelled  the  state  to  assume  the  attitude  of  pater  patrice, 
and  the  legislation  naturally  followed. 

The  laws  for  the  protection  of  children  even  down  to  the  present 
day,  including  the  beneficent  legislation  establishing  children's  or 
juvenile  courts,  have  been  based  on  this  fundamental  idea,  and  have 
in  their  workings  rendered  excellent  service.  Natural  selection,  how- 
ever, or  perhaps  we  might  say  the  laws  of  nature,  provide  a  some- 
what different  aspect  with  which  to  view  the  parent  on  one  side  and 
his  child  on  the  other.  The  state,  for  its  protection,  should  prohibit 
the  ill-use  or  neglect  of  the  child  which  is  some  day  to  become  the 
citizen,  but  in  doing  so  the  fundamental  idea  of  the  family  should  not 
be  forgotten.  W  ith  few  exceptions  the  legislation  has  been  along  the 
line  of  caring  for  the  child  in  one  way  or  another,  relieving 
the  parent  from  the  responsibility  of  his  duty,  and  placing  upon 
the  shoulders  of  the  public,  in  other  words,  the  state,  the  expense  and 
the  care  of  the  child.  The  public  school  system,  that  most  excellent 
institution  of  the  people  of  this  country,  which  we  are  all  proud  to 
point  to  as  peculiarly  a  development  of  our  system  of  government,  in 
reality  places  upon  the  shoulders  of  the  state  the  responsibility  of  the 
education  of  the  child.  While  it  is  true  that  the  parent  by  the  laws 
must  pay  a  few  dollars  in  taxes  and  is  supposed  to  oversee  and  assist 
the  child  in  its  home  studies,  at  the  same  time  in  reality  he  is  brought 
up  to  the  idea  that  the  state  will  educate  the  child,  that  the  institu- 
tion was  established  with  that  idea,  and  the  parental  responsibility  is 
just  so  far  reduced. 
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The  stepping  in  by  the  state  with  the  strong  arm  of  the  law 
to  pluck  the  ill-used  or  neglected  child  from  the  home  of  the  drunkard 
and  place  that  child  under  the  care  of  some  public  department  or 
some  quasi-public  institution,  is  another  movement  by  the  state  as 
the  parent  of  the  citizen  child  to  relieve  the  natural  parent  of  his 
parental  responsibility.  To  be  sure,  the  laws  provide  for  the  pun- 
ishment of  the  neglectful  parent;  to  be  sure,  the  law,  while  it  does 
not  say  so,  probably  contemplates  the  reform  of  the  drunkard  and  the 
criminal,  and  the  ultimate  return  of  the  child  to  the  reunited  family, 
but  what  does  the  law  do  directly  toward  this  end  ? 

I  am  not  unmindful  of  the  fact  that  the  laws  to-day  are  con- 
sidering the  reformation  and  the  rebuilding  of  the  person,  rather 
than  the  old  idea  of  retaliatory  justice,  and  I  am  also  not  unmindful 
of  the  excellent  effort  that  has  been  made  in  some  of  the  states, 
notably  Ohio,  with  its  truant  fathers'  legislation,  to  which  so  much 
was  added  by  the  efforts  of  the  late  Hon.  James  M.  Brown,  of 
Toledo,  nor  of  the  United  States  statutes  in  force  in  the  District 
of  Columbia,  which  are  producing  so  interesting  and  beneficial  a 
condition  under  the  wise  administration  of  the  Hon.  William  H. 
DeLacy,  justice  of  the  Juvenile  Court,  to  whom,  to  my  mind,  more 
than  any  one  else,  is  due  the  credit  of  bringing  about  a  practical 
exhibition  of  the  idea  of  fixing  parental  responsibility. 

The  law  in  the  District  of  Columbia,  as  you  probably  all  know, 
provides  that  the  parent  shall  contribute  to  the  support  of  his  child, 
and  his  failure  to  do  so  renders  him  liable  to  commitment  to  the 
prison  where  under  a  fiction  of  the  law  he  earns  a  certain  sum  per 
diem,  which  sum  is  paid  over  to  the  wife  or  the  caretaker  of  the 
child,  who  in  a  way  is  repaid  for  the  care  of  the  child.  This  law, 
I  understand,  was  originated  by  the  late  William  H.  Baldwin,  of 
Washington,  and  deserves  the  serious  consideration  of  all  those  who 
are  interested  in  the  child  problem.  I  am  informed  that  during  the 
past  year  some  $38,000  was  collected  from  fathers  for  the  care  of 
their  children;  of  course,  most  of  this  money  was  collected  from 
such  parents  as  were  free  and  could  find  work  to  do,  but  the 
ability  of  the  state  to  apply  a  measure  to  enforce  this  payment  prob- 
ably in  its  entirety  made  the  possibility  of  receiving  this  money  a 
realization. 

Adult  contributory  delinquency  legislation  is  being  considered 
by  many  of  the  legislatures  of  our  states.     It  seems  to  me  that  the 
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state  has  gone  nearly  as  far  as  it  should  in  direct  legislation  toward 
bettering  the  condition  of  and  protecting  from  ill-treatment  the  child. 
The  attitude  of  pater  patria  should  be  relinquished  somewhat  and 
pater  nature  should  be  developed. 

In  the  State  of  New  York,  some  years  ago,  under  a  strong 
opposition,  we  had  a  bill  passed  which  provided  that  the  father  of 
a  child  who  was  being  supported  at  the  expense  of  the  public  au- 
thorities, might  be  summoned  before  a  magistrate  to  inquire  into  his 
ability  to  contribute  in  whole  or  in  part  toward  the  support  of  the 
child.  As  I  said  before,  this  measure  met  with  opposition,  and 
with  strong  opposition,  but  the  bill  became  a  law.  While  it  is 
recognized  and  practiced  in  a  few  of  the  larger  cities,  it  is  practically^ 
a  dead  letter  so  far  as  the  general  state  is  concerned. 

The  responsibility  of  the  mother,  who  has  a  regular  financial 
income,  with  children  in  institutions  at  public  expense;  the  re- 
sponsibility of  the  step-parent,  who  has  assumed  the  marital  rela- 
tionship with  the  parent  of  children  similarly  placed,  has  not  as  yet 
been  considered,  but  it  is  the  thought  of  the  speaker  that  this 
phase  of  the  relationship  should  receive  the  serious  study  and  con- 
sideration of  the  thinking  people  of  our  country. 

I  am  well  aware  that  the  tendency  of  the  times  is  to  forget  the 
individual  and  study  in  concrete  masses.  I  am  well  aware  that  it 
is  much,  easier  to  commit  to  an  institution  out  of  hand  the  ill- 
cared  for  or  neglected  child,  and  pay  the  small  per  capita  per  an- 
num, than  it  is  by  probation  or  dealing  individually  with  the  child's 
parents  to  retain  in  that  parent  the  sense  of  his  parental  responsi- 
bility and  perhaps  return  to  the  child  a  reawakened  parental  love. 
Are  we  prepared  to  recognize  the  state  as  the  parent  of  all  children 
to  the  exclusion  of  the  natural  guardians,  or  is  it  best  for  us,  while 
it  will  in  the  first  instance  require  much  more  care  and  effort,  to 
retain  a  close  relationship  to  the  natural  parents  and  thereby  secure 
the  natural  child  as  the  basis  for  the  citizen  ? 

It  seems  hardly  necessary  for  the  writer,  who  has  for  so  many 
years  been  in  touch  with  the  charitable  institutions  of  the  great 
State  of  New  York,  to  protest  that  he  in  no  way  would  even  suggest 
a  criticism  of  the  most  excellent  work  done  by  these  institutions 
which  have  these  many  years  received  in  such  large  number  the  un- 
fortunate children  of  thoughtless,  if  not  criminal,  parents,  for  such 
is  not  his  intention.     He  bows  his  head  with  respect  and  admiration 


Digitized  by 


Google 


70  The  Annals  of  the  American  Academy 

to  the  services  that  have  been  rendered  in  the  Christian  spirit  by 
the  devoted  sisters,  the  volunteer  and  paid  caretakers,  and  all  who 
have  done  so  much  to  benefit  the  little  ones  in  their  care. 

The  idea  set  forth  in  this  paper,  however,  instead  of  criticising 
these  loyal  and  unselfish  workers,  is  rather  to  further  assist  their 
work  by  having  the  natural  parents  educated  to  the  responsibility  of 
their  relationship.  Should  we  not,  in  our  future  studies,  endeavor 
to  find  a  solution  to  the  problem  of  how  to  reawaken  in  the  erring 
parent's  mind  and  heart  the  natural  feeling  of  love  and  responsi- 
bility? 
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JUVENILE  COURTS  AND  PROBATION  IN 
PHILADELPHIA 


By  Hon.  William  H.  Staake, 
Judge  of  the  Court  of  Common   Pleas,   Philadelphia. 


When  I  was  honored  by  being  invited  to  participate  in  a  "dis- 
cussion" this  evening,  I  came  here,  as  you  see  by  this  envelope, 
loaded  with  some  material  that  I  thought  I  might  seek  to  use  in  the 
way  of  discussion.  I  did  not  understand  the  invitation  as  meaning 
that  each  gentleman  was  to  speak  for  himself,  but  that  we  were  to 
discuss  with  each  other. 

I  did  learn  something  this  evening  from  Dr.  Hart,  and  that  is 
that  there  is  such  a  thing  as  the  Forefathers'  Society  of  the  juvenile 
movement,  and  that  these  honorable,  venerable  men  consist  of  Messrs. 
Hurd,  Lindsey,  Tuttle  and  Dr.  Hart.  I  think  they  might  possibly 
call  themselves  the  grandfathers  of  the  movement,  and  then  allow 
some  place  for  Judge  Mack  and  others,  who  might  come  in  the 
category  of  fathers.  Does  not  the  origin  go  a  little  higher  up  than 
any  of  the  fathers  within  our  recollection,  and,  after  all,  does  not 
it  really  come  from  the  great  Father  of  all,  who,  in  his  revelation  of 
Himself  to  us,  has  said,  "Suffer  the  little  children  to  come  unto 
me  and  forbid  them  not"? 

Now,  I  have  some  recollection  of  seeing  a  subject  on  various 
toast  pages  of  menus  and  on  sundry  programs,  namely,  the  word 
"Ourselves,"  and  possibly  as  each  of  those  who  have  preceded  me 
has  spoken  about  the  conditions  in  their  respective  localities,  I 
might  be  pardoned  if  I  said  something  about  Pennsylvania,  and 
especially  of  Philadelphia,  in  connection  with  "juvenile  courts"  and 
"probation." 

To  go  into  the  history  of  children's  courts  or  the  juvenile  court 
movement  would  possibly  carry  us  back — as  Judge  Mack  showed 
us  at  Detroit  last  August — ^to  the  courts  of  chancery  in  England, 
to  the  children's  court  in  New  York,  to  the  early  movement  in 
Massachusetts,  to  the  well-framed  law  in  Illinois  and  finally  we 
might  come  to  the  history  of  the  movement  in  Pennsylvania.  I 
desire  at  this  time  to  say,  all  honor  to  the  good  and  noble  women, 
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whose  intelligent,  energetic  work  brought  about  the  legislation  of 
1901  in  Pennsylvania.  Although  this  legislation  had  its  birth  amid 
tribulation,  because  the  legislation  of  1901  was  afterward  decreed 
to  be  unconstitutional,  these  faithful  women  were  not  discouraged 
by  that,  but  persisted  most  earnestly,  most  intelligently  and  very 
energetically,  until  there  came  the  act  of  1903,  and  that  with  certain 
supplements  is  the  law  under  which  the  juvenile  court  operations 
in  this  city  are  conducted  to-day.  I  would  like  to  call  your  attention, 
ladies  and  gentlemen,  to  a  passage  in  that  law  that  occurs  in  six 
places — possibly  even  those  of  you  who  have  studied  the  law  may 
not  have  had  your  attention  specially  called  to  it. 

The  act  begins,  "An  act  defining  the  powers  of  the  several 
courts  of  Quarter  Sessions  of  the  Peace  within  this  Commonwealth, 
with  reference  to  the  care,  treatment  and  control  of  dependent, 
neglected,  incorrigible  and  delinquent  children  under  the  age  of 
sixteen  years,  and  providing  for  the  means  in  which  such  power 
may  be  exercised,"  and  ^en  it  says  at  the  very  beginning,  "Whereas, 
the  welfare  of  the  state  demands  that  children  should  be  guarded 
from  association  and  contact  with  crime  and  criminals,  and  the 
ordinary  process  of  the  criminal  law  does  not  provide  such  treatment 
and  care  and  moral  encouragement  as  are  essential  to  all  children 
in  the  formative  period  of  life,  but  endangers  the  whole  future 
of  the  child,  and  whereas  experience  has  shown  that  children 
lacking  proper  parental  care  or  guardianship  are  led  into  courses 
of  life  which  may  render  them  liable  to  the  pains  and  penalties  of 
the  criminal  law  of  the  state,  although,  in  fact,  the  real  interest  of 
such  child  or  children  requires  that  they  be  not  incarcerated  in 
penitentiaries  and  jails  as  members  of  the  criminal  class,  but  be 
subjected  to  a  wise  care,  treatment  and  control,"  and  so  on,  and  in 
a  second  place  I  find  that,  "The  good  of  the  child  and  the  interest 
of  the  state  do  not  require  a  prosecution  .  .  .  under  indictment 
under  the  criminal  laws  of  the  Commonwealth."  In  a  third  place, 
"The  good  of  the  child  and  the  interest  of  the  state  do  not  require 
prosecution,"  and,  fourth,  "The  good  of  the  child  and  the  interest 
of  the  state  do  not  require,"  and  turning  over  I  find  still  again,  "The 
child's  own  good  and  the  best  interests  of  the  state,"  and  in  another 
place,  in  Section  10,  "Unless  after  the  care  and  oversight  given  such 
child  under  the  probation  system  under  this  act,  the  court  finds 
that  the  best  interests  of  the  child  and  the  welfare  of  the  community 
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demand."  I  call  special  attention  to  these  citations  because  it  is, 
after  all,  friends,  a  question  of  the  welfare  of  the  child  and  the 
best  interests  of  the  state  which  concern  us. 

It  is  further,  in  my  himible  judgment,  a  question  of  deep 
human  s)rmpathy.  It  is  the  real,  true  application  of  what  we  ought 
to  mean  by  the  Fatherhood  of  God  and  the  brotherhood  of  man. 
I  see  before  me  in  this  audience  a  gentleman  who  a  number  of 
years  ago  first  gave  me  an  inspiration  on  the  subject  of  the  necessity 
of  uniformity  of  legislation  in  the  Commonwealth  and  nation,  and 
as  I  listened  to  the  presentations  this  evening,  oh !  how  I  longed  for 
uniformity  in  the  administration  of  the  laws  of  the  juvenile  court, 
uniformity  in  the  treatment  of  juvenile  offenders.  I  often  wonder 
how  it  is  that  one  course  or  method  of  treatment  could  be  pursued 
in  one  jurisdiction  as  being  the  very  best  treatment  which  could  be 
pursued,  and  then  I  turn  over  the  pages  of  the  statute  books,  or 
read  very  interesting  articles  in  the  Survey^  formerly  the  Charities 
and  Commons,  and  find  there  is  the  greatest  amount  of  disagree- 
ment among  legislators  and  students  as  to  what  is  really  the  very 
best  method  of  treatment  of  juvenile  offenders,  and  of  the  adminis- 
tration of  juvenile  courts.  To-day,  in  this  good  old  Commonwealth 
of  ours,  there  exists  the  very  same  difference  of  opinion.  I  remem- 
ber when  that  good,  gifted  woman  who  bore  on  her  shoulders  for 
so  many  years  the  most  of  the  labor  in  connection  with  the  introduc- 
tion and  administration  of  juvenile  legislation,  said  to  me  there  was 
danger  that  the  probation  movement  might  get  into  politics,  when 
I  suggested  that  I  thought  it  was  very  wrong  that  applications  should 
have  to  be  made  in  this  community  to  the  Mothers'  Council  of 
Frankford,  the  Second  Presbyterian  Church,  the  Archdiocese  of 
Philadelphia  and  to  other  associations  and  individuals,  like  dear  old 
Dr.  Duhring,  of  the  Episcopal  City  Mission,  to  make  up  the  salaries 
of  probation  officers.  I  said  that  in  my  judgment  this  was  all  wrong, 
and  if  the  community  could  afford  to  pay  the  tipstaves  of  its  various 
courts  it  could  afford  to  pay  the  probation  officers,  who  were  also 
court  officers.  The  court  has  in  many  cases  to  lean  upon  these 
officers,  to  trust  in  their  good  judgment,  the  accuracy  of  their 
reports,  their  integrity,  their  allegiance,  and  their  fidelity  in  carrying 
out  the  orders  and  directions  of  the  court;  then  why  should  they 
have  a  divided  allegiance:  first,  to  those  who  actually  paid  their 
salaries ;  second,  to  those  who  secured  such  payment,  and  then  have 
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only  the  balance  of  their  allegiance  for  the  court?  I  thought  this 
was  all  wrong  and  I  am  free  to  confess  that  I  was  one  of  those 
who  took  an  earnest  part  in  securing  the  payment  of  these  hard- 
working officers  out  of  the  public  treasury. 

Again,  there  is  a  difference  of  opinion  as  to  how  we  should 
treat  juvenile  offenders  in  the  exercise  of  probationary  efforts.  We 
are  told  that  the  great  State  of  New  York  has  the  commission  form 
of  supervision,  that  courts  cannot  properly  administer  the  law,  that 
children  should  not  be  committed  to  reformatories,  etc.  We  are 
told  in  a  decision  in  the  State  of  New  York  that  probation  is  a 
judicial  function.  Since  then  I  have  seen  it  heralded  in  print  that  it 
is  not.  Again,  I  have  read  that  it  is  a  deprivation  of  a  constitutional 
right  to  have  a  child  brought  into  court  and  dealt  with,  as  in  the 
juvenile  courts,  but  that  it  should  have  a  right  of  trial  by  jury. 
Thus  we  see  there  are  these  very  honest,  earnest  differences  of 
opinion  as  to  how  best  to  control  and  administer  the  juvenile  court, 
but  there  are  a  number  of  things  about  which  we  can  agree,  and 
about  which  there  cannot  possibly  be  any  difference  at  all,  and  that 
is  to  insist  that  the  administration  of  the  court  be  with  a  sense  of 
human  sympathy,  to  feel  when  you  are  dealing  with  these  erring 
boys  and  girls  that  you  are  dealing  with  those  who,  if  properly  cared 
for,  will  become  the  future  respected  men  and  women,  the  future 
good  and  useful  citizens  of  the  Commonwealth  and  of  the  com- 
munity. Let  us  deal  with  them  with  a  smile  of  encouragement,  be 
free  with  thQ  encouraging  hand  upon  the  shoulder,  look  the  child  in 
the  eye  with  a  kindly  glance,  and  say  the  helpful  word,  the  word 
which  will  give  the  child  an  uplift. 

I  have  heard  it  said  that  years  ago  a  certain  then  judge,  who 
later  was  also  an  eminent  practitioner  at  the  bar,  had  saved  many 
young  lawyers  from  absolute  discouragement,  because,  when  he 
would  meet  them  on  the  street  he  would  take  off  his  hat  to  them 
with  a  hearty  greeting  of  "Good  morning,  Counsellor!"  The  young 
man  would  feel  that  that  word  of  recognition  meant  something  to  him 
— it  revived  his  hope  and  kindled  his  ambition.  These  attentions  cost 
nothing  and  they  are  often  helpful.  So  I  say  about  our  delinquent 
boys  and  girls,  do  not  talk  about  being  big  sisters  and  big  brothers 
to  them,  but  set  about  being  their  big  brothers  and  sisters.  Visit 
your  neighboring  social  centers  and  college  settlements,  and  make 
your  sympathy  and  interest  actualities.     Go  as  the  Israelites  do  at 
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the  "Young  Women's  Union"  and  labor  with  and  among  the  chil- 
dren. Go  into  the  juvenile  courts  and  see  how  proceedings  are 
conducted,  and  if  there  is  anything  worthy  of  just  criticism,  go  to 
the  judge  and  talk  to  him,  and  if  you  do  not  want  to  do  that,  write 
to  him  and  give  him  the  benefit  of  your  good  counsel.  I  think 
much  can  be  and  has  been  accomplished  by  probation. 

Some  months  ajgo,  some  time  prior  to  the  time  we  had  laws 
providing  for  adult  probation  in  this  Commonwealth,  I  took  upon 
myself  the  responsibility  of  suspending  sentence  in  certain  cases, 
and  making  myself  a  probation  officer,  feeling  these  were  cases 
where  the  men  were  not  of  the  professional  criminal  class,  but  had 
yielded  to  a  sudden  temptation,  and  had  wives  and  children  depend- 
ing upon  them.  Was  I  to  put  the  prison  stigma  on  a  man  by  sending 
him  to  prison  and  thus  place  the  same  stigma  upon  the  wife  and 
children?  Too  often  when  you  put  that  stigma  on  the  man,  the 
wife  and  children  have  to  bear  the  brunt  of  it.  I  decided  I  would 
experiment  in  the  cases  of  certain  men,  and  I  have  piles  of  letters 
from  them,  showing  I  made  no  mistake  in  my  experimentation. 
They  never  fail  to  write  to  me  on  the  first  day  of  every  month,  and 
there  is  not  one  of  these  men  who  is  not  doing  well  to-day  in  honest 
employment,  leading  a  right  life  and  doing  all  that  I  could  ask 
him  to  do. 

Now,  I  am  running  beyond  my  time,  I  do  not  doubt,  but  I 
would  like  you,  good  fellow  citizens  of  mine,  to  carry  away  one 
thought,  that  there  is  a  great  deal  of  truth  in  the  old  saying,  "Satan 
finds  mischief  for  idle  hands  to  do."  It  is  idleness  that  very  often 
leads  to  truancy  and  delinquency.  Lately  I  have  done  some  work 
in  connection  with  the  playground  movement,  which,  in  my  judg- 
ment, is  one  of  the  greatest  philanthropic  movements  of  the  age. 
In  one  of  the  reports  of  the  grand  jury  of  Philadelphia,  it  says,  "The 
opening  of  the  new  House  of  Detention  emphasizes  the  duty  of 
municipal  governments  to  guard  against  juvenile  crime  in  this  city. 
The  question  of  juvenile  delinquency  has  been  demanding  attention. 
Chicago  has  spent  over  $11,000,000  for  playgrounds."  I  wish  I 
could  give  you  my  Chicago  experiences  as  a  member  of  the  "Play- 
ground Commission"  in  regard  to  that  expenditure.  In  New  York 
$16,000,000  have  likewise  been  expended  within  a  similar  period. 
One  playground  alone  cost  $1,811,127,  a  block  of  tenement  houses 
having  been  torn  down  to  make  way   for  it.     In  Chicago,  play- 
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grounds  and  recreation  centers  have  been  accomplished  at  a  cost 
of  less  than  $2  per  each  $10,000  of  assessed  valuation.  Experience 
teaches  that  the  most  economic  scheme  for  handling  crime  is  that 
which  prevents,  rather  than  that  which,  at  fearful  expense,  is  merely 
the  engine  to  convict  and  punish  after  crime  has  been  an  established 
fact. 

As  the  return  in  dollars  is  more  or  less  invisible  it  is  difficult 
for  some  people  to  appreciate  the  necessity  for  public  playgrounds. 
Where  the  parents  are,  as  in  many  cases,  the  sole  source  of  sup- 
port, they  should  not  be  blamed  for  the  delinquency  of  the  child, 
for  the  responsibility  is  the  responsibility  of  the  entire  community. 
The  founder  of  the  juvenile  system  in  the  United  States  has  de- 
clared "it  is  no  longer  a  question,"  and  as  a  judge  I  will  say  it  is  no 
longer  a  question  "that  playgrounds  do  more  to  prevent  crime  than 
jails,  courts  and  policemen."  The  presentment  further  said:  "A 
judge  of  Philadelphia  likewise  called  attention  to  the  fact  that  an 
adequate  system  of  playgrounds  will  work  a  change  in  our  children, 
will  change  the  petitions  to  and  the  demands  on  the  juvenile  court. 
The  playgrounds  have  been  the  greatest  safeguard  against  lawless- 
ness among  children."  This  I  sincerely  believe.  Within  the  next 
few  weeks  there  will  be  presented  to  the  Mayor  and  members  of 
Councils  of  this  city  the  report  of  the  Commission  on  Public  Play- 
grounds. I  believe  you  will  find  it  of  great  interest,  not  only  in  its 
text,  but  in  its  illustrations,  and  of  practical  interest  in  its  plans  and 
recommendations.  I  want  to  beseech  for  it  that  you  will  give  it 
your  attentive,  your  intelligent,  and  I  would  say  with  deep  reverence, 
your  prayerful  consideration,  because  I  believe,  and  the  lesson  has 
come  home  to  me  especially  through  the  past  three  or  four  weeks 
of  strike  troubles,  in  reading  the  accounts  each  day  of  the  offenses 
of  the  juvenile  element  in  Philadelphia,  that  it  is  true,  as  was  stated 
by  one  of  our  journals,  that  if  we  had  had  a  system  of  playgrounds 
and  recreation  centers  in  Philadelphia,  we  would  have  had  much 
less  disorder  and  much  less  unrest  than  we  have  witnessed. 
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By  Mrs.  Martha  P.  Falconer, 
Superintendent,  Girls'  De[>artment,  House  of  Refuge,  Darling,  Pa. 


Work  with  delinquent  girls  is  much  more  difficult  and  less  hope- 
ful than  work  with  delinquent  boys.  The  girls  are  more  emotional 
and  less  reasonable  than  the  boys.  During  the  early  years  of  adoles- 
cence, when  the  delinquent  girl  is  apt  to  become  troublesome,  she 
is  often  a  very  difficult  person  to  help ;  often  hysterical,  not  knowing 
what  she  wants  nor  why  she  wants  it.  It  is  usually  the  girl  from 
the  broken  home,  and  this  is  one  of  the  chief  causes  of  her  delin- 
quency, where  the  mother  has  been  taken  and  she  has  been  left  to 
the  care  of  an  elder  relative,  or  where  there  is  a  stepmother  who  may 
not  have  much  s)rmpathy  or  patience  with  the  girl,  and  the  home 
is  not  attractive.  If  there  is  a  mother  she  is  frequently  too  tired 
and  overworked  herself  with  the  care  of  a  large  family,  and  the 
conditions  are  impossible  for  social  life  if  the  family  is  living  in  a 
few  small,  crowded  rooms. 

The  girl  wants  to  have  a  good  time,  and  without  thought  of 
evil  she  must  go  from  home  to  find  her  pleasures,  especially  if  she 
has  been  working  long  hours  in  a  mill  or  factory  all  day,  it  is  per- 
fectly natural  that  she  should  desire  some  recreation  in  the  evening. 
Proper  places  have  not  been  provided  for  this.  The  vulgar  theater 
and  the  dance  hall  in  connection  with  the  saloon  in  too  many  com- 
munities are  the  only  places  open  for  her.  There  has  been  more 
public  sentiment  about  providing  recreation  for  boys  in  the  way 
of  clubs  and  gymnasiums  than  for  girls,  possibly  because  it  is  gen- 
erally thought  that  a  girl  should  be  at  home  with  her  mother;  an 
excellent  place  for  her,  provided  she  has  a  wise,  sympathetic  mother 
and  a  good  home,  but  the  delinquent  girls  are  usually  the  girls  who 
have  no  mother  and  who  have  very  little  or  no  home  training. 

Another  cause  for  delinquency  among  girls  is  the  lack  of  care 
for  the  feeble-minded  girl.  She  is  usually  well  developed  physically, 
kind-hearted,  a  willing  worker.  She  can  be  self-supporting,  but 
should  never  be  self-directing.  There  Is  no  place  in  the  eastern 
part  of  Pennsylvania  to-day  for  the  feeble-minded  child.    The  ex- 
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cellent  school  at  Elwyn  is  overcrowded.  In  many  of  the  rural  com- 
munities feeble-minded  girls  are  allowed  to  drift  in  and  out  of  the 
county  almshouses,  bearing  illegitimate  children,  which  are  an  added 
burden  to  the  state.  These  girls  are  often  the  children  of  inebriate 
or  epileptic  parents.  They  should  be  kindly  treated,  but  should  have 
custodial  care  past  the  child-bearing  period. 

Another  cause  of  delinquency  is  the  inefficiency  in  our  train- 
ing. In  many  parts  of  the  state  in  communities  outside  of  the  large 
cities  very  little  attention  is  paid  to  the  compulsory  education  law. 
Children  are  allowed  to  leave  school  at  an  early  age  because  their 
parents  think  they  need  their  financial  help,  and  the  girl  has  lost 
interest  in  her  school  work.  There  is  no  public  sentiment  to  hold 
that  girl  in  school  until  fourteen  years  of  age,  at  least.  We  need 
more  industrial  and  manual  training  in  our  public  schools  for  the 
girls  just  as  well  as  for  the  boys.  Much  more  has  been  done  to 
give  the  boys  manual  training  and  other  hand  work.  We  should 
give  the  girls  the  sewing,  basket  weaving,  sloyd,  domestic  science, 
especially  in  the  lower  grades,  and  not  confine  this  work  to  the 
grammar  grades  and  high  school,  when  so  many  girls  do  not  stay 
in  school  long  enough  to  reach  the  high  grades.  We  are  apt  to 
think  of  the  problems  in  delinquency  and  the  juvenile  court  as  be- 
longing to  the  large  cities;  the  rural  communities  have  their  prob- 
lems, too,  where  the  railroad  station  and  the  saloon  are  the  only 
places  open  if  the  young  girl  wants  a  place  to  go  and  something 
to  do.  In  some  places  the  library  has  met  this  need.  Where  there 
is  no  library  there  should  be  the  larger  use  of  the  schoolhouse,  using 
it  for  a  social  center  for  the  community.  It  should  be  open  in  the 
evening  for  classes  and  clubs  with  the  right  kind  of  supervision, 
which  is  the  secret  of  all  successful  work  with  young  people.  We 
need  in  all  communities,  both  in  the  cities  and  in  the  smaller  places, 
recreation  centers,  whether  it  is  a  building  for  that  special  purpose 
or  the  schoolhouse;  with  the  enforcement  of  good  child  labor  laws 
and  the  compulsory  education  laws  to  keep  the  girls  out  of  the 
factories  and  mills  and  in  school  until  fourteen  years  of  age,  at  least. 
We  need  to  have  the  art  of  home-making  taught  to  our  girls  in  the 
public  schools  or  some  of  them  will  never  learn  it,  because  of  the 
lack  of  home  life. 

The  juvenile  court  and  probation  have  done  much  to  help  de- 
linquent girls.     There  are  very  few  girls  compared  with  the  niim- 
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ber  of  boys,  and  it  is  much  more  difficult  to  help  the  girl  with  pro- 
bation than  the  boy.  The  very  freedom  which  the  girl  seeks  is  often 
hard  to  give  her  without  having  her  abuse  that  privilege.  The  girl 
is  usually  brought  into  court  for  what  is  called  incorrigibility.  This 
is  often  the  girl  of  foreign  parents,  who  has  become  restless  with 
the  restraint  of  home,  is  unwilling  to  be  guided  by  her  parents.  It 
is  not  an  easy  matter  for  the  probation  officer  to  hold  the  girl,  either 
in  that  home,  or  by  finding  another  place  for  her.  A  boy  may  be 
grossly  immoral  and  his  immorality  does  not  always  find  him  out 
and  follow  him ;  it  is  not  so  easy  for  the  girl  who  has  been  immoral 
to  be  helped  back  to  a  normal  place  in  society.  This  is  a  factor  in 
the  situation  which  we  will  always  have  to  meet,  and  which  makes 
the  work  with  girls  so  much  less  hopeful.  The  probation  officer  for 
the  girls  should  always  be  a  woman,  and  she  should  be  a  tactful, 
well-balanced  person,  who  has  sympathy  with  young  people.  Pro- 
bation has  done  much  for  the  delinquent  girl  in  giving  the  restless, 
discontented,  unhappy  girl  the  right  kind  of  a  friend,  who  has  some- 
times been  able  to  keep  the  girl  in  her  own  home,  or  to  find  the 
right  kind  of  place  for  her  elsewhere.  It  is  not  wise  to  give  the 
girl  as  many  chances  with  probation  as  the  boy,  and  it  is  a  mistake 
to  feel  that  every  girl  should  have  probation  first.  If  a  girl  has 
commenced  to  lead  an  immoral  life  it  is  usually  better  to  give  her  a 
period  of  training  and  then  try  probation,  rather  than  to  give  her 
the  freedom  which  she  would  abuse  and  perhaps  be  the  cause  of 
getting  others  into  trouble. 


Digitized  by 


Google 


PRIVATE  HEARINGS:  THEIR  ADVANTAGES  AND 
DISADVANTAGES 


By  Hon.  Harvey  H.  Baker, 
Justice  of  the  Juvenile  Court,  Boston,  Mass. 


Heretofore  trials  of  all  offenders,  young  and  old,  have  been 
open  to  the  public.  Seats  have  been  provided  for  spectators,  and 
no  one  has  been  excluded  for  any  reason  except  lack  of  room.  The 
newspapers  have  been  free  to  report  the  details  of  cases,  including 
the  names  of  the  parties.  At  present,  in  connection  with  the  removal 
of  the  cases  of  offenders  under  sixteen  or  seventeen  from  the  opera- 
tion of  the  criminal  law,  there  is  a  tendency  to  limit  the  publicity 
of  the  court  proceedings  in  such  cases.  The  limitations  on  publicity 
now  being  introduced  in  juvenile  courts  vary  in  strictness  all  the 
way  from  an  understanding  with  the  newspapers  that  the  offenders' 
names  shall  not  be  published,  to  what  may  be  called  for  convenience 
a  private  hearing. 

The  main  feature  of  a  private  hearing  is  the  reduction  of  the 
number  of  persons  present  to  the  minimum.  In  the  most  advanced 
form  of  private  hearing  the  presence  of  a  clerk  and  a  court  officer 
is  dispensed  with,  and  the  only  official  in  attendance  is  the  probation 
officer  in  charge  of  the  case  which  is  being  heard.  Only  one  or  two 
visitors  are  admitted  at  a  time.  No  visitor  is  admitted  without  there 
being  some  special  reason  for  his  presence.  Such  a  special  reason 
exists  for  the  presence  of  such  persons  as  the  following,  viz. :  Clergy- 
men, teachers,  legislators,  social  workers,  officers  of  societies  for  so- 
cial service,  and  public  officials  concerned  with  the  enforcement  of 
law  and  the  preservation  of  order.  At  the  hearing  of  each  case  the 
persons  directly  interested  in  that  case  are  admitted.  These  persons 
are  the  parents,  their  attorney  or  any  other  person  whom  they  wish 
to  have  talk  for  them,  any  person  concerned  about  the  child  on 
account  of  race  or  religion,  any  person  interested  in  the  child  on 
account  of  the  child's  or  the  family's  connection  with  any  such 
organization  as  a  social  settlement  or  the  associated  charities.  If 
there  is  a  trial  only  one  witness  is  admitted  at  a  time. 

Some  of  the  advantages  of  the  private  hearing  are  brought  out 
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by  considering  what  is  the  essential  purpose  of  a  hearing  in  a 
juvenile  court.  The  purpose  of  a  hearing  in  a  juvenile  court  is  to 
find  out  whether  the  child  is  delinquent  or  not,  and,  if  he  is  de- 
linquent, to  find  out  the  cause  of  the  delinquency  and  a  remedy  for 
it.  The  most  efficacious  way  of  finding  out  whether  a  child  has 
done  wrong  in  any  instance,  and  what  is  the  cause  of  the  wrong- 
doing, is  shown  by  the  action  of  sensible  parents.  The  father  talks 
with  the  boy  alone  in  his  study,  or  the  mother  with  the  girl  in  her 
chamber.  The  teacher  similarly  takes  the  offending  pupil  to  his 
private  room.  The  nearer  conditions  of  the  hearing  in  the  juvenile 
court  approach  the  father's  study  and  the  teacher's  private  room, 
the  more  fully  and  promptly  the  judge  will  ascertain  the  facts  and 
causes  of  the  delinquency  of  the  child.  The  private  hearing  readily 
adapts  itself  to  affording  conditions  exactly  like  those  of  the  father's 
study  or  teacher's  private  room.  Where  the  number  to  be  present 
at  hearings  is  strictly  limited  they  can  be  held  in  a  small  room,  and 
the  judge  and  child  can  readily  be  left  entirely  alone  in  it.  The  child 
must  not  be  talked  with  apart  from  the  parents  against  their  objec- 
tion, but  in  most  cases  there  is  no  objection  and  the  judge  can  pro- 
ceed from  the  outset  after  the  fashion  of  the  wise  parent,  and  begin 
his  investigation  by  talking  with  the  child  alone;  though  girls,  of 
course,  should  never  be  talked  with  wholly  alone,  and,  if  possible, 
a  woman  should  be  the  attendant. 

The  foregoing  considerations  show  that  one  advantage  of  the 
private  hearing  is  that  it  affords  much  more  favorable  conditions 
than  a  public  hearing  for  finding  out  the  facts  and  causes  of  the 
child's  delinquency.  It  is  well  to  remember  in  this  connection  that 
"delinquent"  laws  usually  expressly  declare  that  the  treatment  of 
children  under  them  shall  be  as  nearly  as  possible  like  that  which 
children  should  receive  from  their  parents. 

Still  another  advantage  of  the  private  hearing  is  brought  out 
by  considering  the  other  important  part  of  the  purpose  of  juvenile 
court  hearings ;  namely,  finding  and  prescribing  the  remedy  for  the 
delinquency.  The  best  way  of  accomplishing  this  part  of  the  pur- 
pose, and  also,  indeed,  to  some  extent  of  finding  out  the  causes,  is 
indicated  by  the  procedure  of  the  physician.  The  physician  talks 
with  the  parents  apart  from  the  child  as  to  both  causes  and  remedy, 
and  it  is  desirable  to  have  facilities  for  excluding  the  child  from  the 
room  where  they  are  talking.     Furthermore,  the  physician  finds  it 
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desirable  to  talk  with  the  parents  without  the  presence  of  third  per- 
sons, for  parents  are  to  some  extent  like  the  children  in  opening 
up  their  hearts  more  freely  the  more  nearly  they  are  to  being  alone 
with  their  adviser.  The  private  hearing  with  the  small  room  enables 
the  judge  to  confer  with  the  parents  like  a  physician  in  his  office, 
and  thus  the  further  advantage  of  the  private  hearing  is  that  it 
affords  more  favorable  conditions  than  a  public  hearing  for  deter- 
mining the  remedy  for  the  delinquency. 

Still  further  advantages  of  the  private  hearing  are  the  follow- 
ing, viz. : 

A  bold  child  cannot  pose  as  a  hero  in  a  small  room  with  only 
half  a  dozen  people  and  no  other  children  present. 

Children  are  easily  precluded  from  hearing,  or  even  seeing,  their 
parents  admonished.  It  is  frequently  necessary  to  admonish  parents. 
To  admonish  them  in  the  presence  of  their  child,  even  if  the  child 
is  so  far  away  that  he  cannot  hear,  tends  to  further  impair  their 
already  too  weak  authority. 

Children  do  not  hear  each  other's  cases. 

Children  are  not  pilloried  before  the  public. 

Curiosity  seekers  are  barred. 

The  judge  can  wholly  overlook  or  deal  informally  with  certain 
natural  outbursts  on  the  part  of  children,  parents  and  others,  which 
in  a  public  hearing  might  have  to  be  met  with  a  formal  reprimand. 
Such  a  reprimand  hinders  seriously  reaching  a  satisfactory  under- 
standing between  the  judge  and  the  child  or  its  parents  or  friends, 
while  a  quiet  expostulation  and  explanation  with  the  malcontent 
alone  in  a  private  hearing-room,  which  is  easily  cleared  for  the  pur- 
pose, may  greatly  facilitate  the  reaching  of  such  an  understanding. 

The  feelings  of  parents  can  be  more  eflFectively  spared.  There 
are  frequently  blameless  parents  who  are  greatly  distressed  by  their 
children's  delinquency,  or  by  an  order  for  their  children  to  be  sent 
to  a  reform  school.  Any  one  who  has  seen  the  tears  of  strong 
fathers  and  the  prostration  of  sensitive  mothers  in  such  cases  will 
appreciate  this  advantage  of  the  private  hearing  in  protecting  them 
from  the  presence  of  strangers  at  such  times. 

To  sum  up  in  one  sentence  the  advantages  of  the  private  hear- 
ing, it  may  be  said  that  the  function  of  the  judge  of  a  juvenile  court 
is  much  like  that  of  a  physician,  and  the  private  hearing  affords  for 
the  judge  the  closest  approach  to  the  conditions  under  which  the 
physician  works. 
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The  greatest  objection  to  the  private  hearing  lies  in  its  being 
a  radical  departure  from  the  hard-won  and  long-established  principle 
of  full  publicity  in  court  proceedings.  This  is  a  real  and  serious 
objection.  A  just  estimate  of  the  weight  that  should  be  given  to 
it  and  a  sound  decision  as  to  what  extent  we  should  forego  privacy 
on  account  of  it  can  only  be  arrived  at  by  experience.  It  is  not 
wholly  avoided  by  the  fact  that  the  constitutional  guaranty  of  a 
public  trial  applies  only  to  criminal  cases,  while  the  proceedings 
in  a  juvenik  court  are  not  criminal  proceedings.  The  hearing  in 
the  juvenile  court  may  result  in  the  confinement  of  a  child  in  a 
reform  school  and  the  suspension  or  the  termination  of  the  parental 
relation.  That  is  a  much  more  serious  result  in  some  respects  than 
the  ordinary  sentence  of  fine  or  imprisonment  in  a  criminal  case. 
While  it  is  true  that  the  reform  school  is  not  a  prison  and  the  child 
is  not  sent  there  for  punishment,  but  to  be  benefited  and  improved 
by  physical  care,  industrial  training  and  wholesome  amusement,  he 
is,  nevertheless,  deprived  of  his  liberty  and  the  parents  are  deprived 
of  their  natural  authority.  The  analogies  of  the  teacher  and  the 
physician  fall  short  at  this  very  point.  Their  proceedings  can  never 
have  any  such  result  as  commitment  of  the  child  or  supersession  of 
the  parents'  authority. 

Under  the  system  of  private  hearings  there  is  greater  likelihood 
than  at  public  hearings  of  harm  resulting  from  the  carelessness, 
eccentricities  or  prejudices  of  an  unfit  judge.  To  be  sure,  no  one 
contemplates  that  by  the  establishment  of  private  hearings  all  per- 
sons shall  be  excluded,  or  that  children  shall  be  talked  with  alone 
against  the  objections  of  their  parents,  or  ordered  to  be  committed 
without  their  parents  being  heard,  or  without  hearing  the  other 
interested  persons  mentioned  above  in  the  description  of  the  private 
hearing.  Moreover,  it  can  easily  be  provided  by  law  that  visitors 
of  such  classes  as  those  previously  mentioned  shall  be  admitted,  with 
proper  limitations  as  to  the  number  to  be  admitted  at  a  time.  But 
the  persons  who  desire  admission  cannot  come  in  as  a  matter  of 
course.  They  must  show  their  qualifications,  and  that  helps  an  unfit 
judge  to  maintain  a  questionable  seclusion.  The  conditions  attend- 
ing a  private  hearing  make  it  easy  for  a  judge  to  ignore  the  parents, 
if  so  disposed,  and  interview  the  child  without  regard  to  them. 
All  this  might  result  in  findings  of  delinquency  on  insufficient  evi- 
dence, in  unreasonable  commitments,  or  even  improper  talk  with 
the  child. 
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In  closing,  it  should  be  said  that  the  full  extent  of  the  advan- 
tages of  private  hearings  cannot  be  appreciated  without  actual  ex- 
perience in  conducting  cases  with  the  benefit  of  them,  and,  further, 
that  the  disadvantages  of  departing  from  the  principle  of  full  pub- 
licity are  likely  to  be  found,  as  time  goes  on,  to  have  been  over- 
estimated. 

Until  the  private  hearing  has  been  fully  tested  by  experience, 
communities  where  the  citizens  are  doubtful  can  proceed  with  cau- 
tion, taking  preliminary  steps  by  suppressing  newspaper  reports  of 
the  names  of  the  children  and  excluding  all  minors  from  the  hearing 
except  the  offender  and  juvenile  witnesses  one  at  a  time. 

By  such  limitations  and  by  keeping  the  spectators  at  a  distance 
from  the  judge's  desk  many  of  the  advantages  of  private  hearings 
may  be  obtained  in  some  degree,  as,  for  example,  the  freedom  of 
the  judge  in  talking  to  the  children  but  not  their  freedom  in  talking 
to  him,  the  prevention  of  their  posing  as  heroes  and  the  prevention 
of  their  hearing  the  cases  of  other  children.  It  is  to  be  hoped 
that  all  jurisdictions  will  go  that  far  at  an  early  day,  and  then  not 
forget  that  they  still  lack  the  following  benefits,  viz.:  the  most 
natural  and  efficacious  method  of  getting  at  the  facts  of  the  de- 
linquency and  the  causes  of  it,  and  determining  the  treatment  for 
it ;  the  protection  of  children  and  blameless  parents  from  being  pil- 
loried before  the  public;  and,  in  general,  an  elasticity,  facility  and 
adaptability  of  procedure  which  no  judge,  even  the  most  conserva- 
tive, would  be  likely  to  relinquish  without  serious  regrets  after  he 
had  once  enjoyed  it. 
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INTRODUCTORY    ADDRESS 


By  the  Hon.  Charles  P.  Neill, 
United  States  Commissioner  of  Labor,  Washington,  D. 


Ladies  and  Gentlemen :  The  subject  selected  for  discussion  this 
morning  constitutes  one  of  the  most  acute  questions  to-day  in  our 
industrial  and  in  our  political  Ufe.  So  important  has  it  become  that 
two  years  ago  the  two  great  political  parties  of  the  United  States 
dignified  it  by  making  it  a  plank  in  each  of  the  two  platforms,  which 
would  indicate  that  the  question  had  become  one  of  vital  concern  to  a 
great  many  adult  males  able  to  vote.  It  may  not  be  amiss  if,  in  a 
few  words,  I  attempt  to  outline  to  you  the  situation  regarding  the 
particular  point  in  dispute. 

In  a  general  way  the  difficulty  in  the  matter  results  from  the 
fact  that  the  law  is  necessarily,  inevitably,  and,  I  assume  we  might 
add,  properly  conservative,  and  that  we  live  in  an  age  of  the  most 
strenuously  dynamic  society  the  world  has  ever  seen.  In  one  of  the 
fields  in  which  human  beings  come  most  often  into  contact — the  field 
embracing  the  relations  of  employer  and  employee — changes  have 
been  rapid,  and  the  law  has  remained  stationary.  The  organization 
of  wage-earners  and  its  concomitant  "the  strike"  present  us  a  new 
social  problem,  and  there  seems  to  be  no  clear  and  unmistakable 
statutory  declaration  defining  where  the  respective  rights  of  the 
employer  and  employee  begin  and  end. 

As  a  consequence,  a  new,  peculiar  and  critical  relation,  spring- 
ing up  as  a  result  of  industrial  disturbances,  is  constantly  being 
carried  to  the  courts  of  equity  for  definition  as  to  the  respective  rights 
of  the  parties  in  dispute. 

Within  the  last  few  years  with  increasing  frequency  the  em- 
ployer fighting  strikes  has  appealed  to  the  equity  courts  to  secure 
injunctions  or  restraining  orders  forbidding  his  former  employees 
from  doing  certain  things  that  are  being  done  for  the  purpose  of 
winning  in  the  industrial  conflict. 

The  employee  maintains  that  in  granting  injunctions  in  cases  of 
this  sort  the  court  of  equity  has,  in  theory,  gone  beyond  its  proper 
function  and  its  legitimate  jurisdiction,  and  that  it  has,  practically, 
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deprived  him  of  the  right  of  trial  by  jury  and  other  fundamental 
rights  and  privileges  guaranteed  him  by  the  constitution  of  the 
country. 

The  employer,  on  the  other  hand,  holds  that  the  equity  court 
has  not  exceeded  its  jurisdiction;  that  it  is  executing  an  ancient 
and  proper  function ;  and,  moreover,  that  if  he  be  denied  that  protec- 
tion, he  is  left  without  any  adequate  remedy  at  law  in  one  of  the 
most  important  situations  in  industrial  life. 

So,  on  the  one  side,  we  have  the  employee  claiming  that  the 
court  of  equity  is  depriving  him  of  fundamental  rights — rights  which 
it  has  taken  centuries  and  centuries  of  struggle  to  maintain.  And,  on 
the  other  side,  we  have  the  employer  insisting  that  any  abridgment 
of  the  power  of  the  court  means  to  leave  him  naked  in  the  hands 
of  his  enemies,  and  his  property  interests  without  adequate 
protection  at  law. 

I  have  endeavored  here  merely  to  present  as  briefly  and  clearly 
as  I  could  the  two  extremes  of  the  positions  taken  regarding  the 
subject  to  be  discussed.  We  must  at  least  admit  the  question  is  a 
vital  one  on  both  sides. 

We  are  fortunate  in  having  secured  the  speakers  we  have  for 
this  morning's  session.  I  doubt  very  much  whether  it  would  be  pos- 
sible to  secure  in  the  United  States  another  group  of  men  more 
competent  to  discuss  this  question,  better  acquainted  with  it,  or 
more  keenly  interested  in  the  different  phases  of  the  subject 

The  opening  speaker  is  a  man  of  international  reputation,  a  fel- 
low-citizen of  mine,  and  a  well-balanced  reformer.  I  use  this  last 
adjective  advisedly.  He  was  one  of  the  commissioners  of  the  suburb 
of  Washington  which  made  the  first  practical  application  of  the  single 
tax.  He  was  umpire  of  the  Caracas  claims  before  the  Mixed  Claims 
Commission.  He  was  also  counsel  for  Mr.  Gompers,  Mr.  Morrison 
and  Mr.  Mitchell  in  the  cases  arising  out  of  injunctions  by  equity 
courts.  Mr.  Ralston's  study  of  that  matter  has  perhaps  made  him 
the  best-equipped  man  of  the  American  bar  to  discuss  the  attitude  of 
the  labor  movement  in  relation  to  the  question  of  injunctions. 
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I.    Address  by  Jackson  H.  Ralston,  Esq., 
Washington,  D.  C 


For  a  number  of  years,  the  use  and  the  abuse  of  the  injunctive 
powers  of  courts  have  met  with  the  determined  protest  of  labor  or- 
ganizations and  acute  criticism  on  the  part  of  some  judges  and  many 
students  of  jurisprudence.  Too  often  the  growth  of  this  branch  of 
law  brings  to  mind  the  traditional  origin  of  the  old  streets  of  Boston. 
There,  near  three  hundred  years  ago,  the  barefoot  progenitors  of 
many  of  us,  driving  cows  to  and  from  pasture  would  wander  from 
a  straight  line,  perchance  to  gather  wild  flowers,  if  they  were  suf- 
ficiently esthetic,  or  to  escape  a  stubborn  bowlder  or  marshy  spot 
or  to  obtain  a  vantage  point  from  which  to  throw  a  stone  at  their 
equally  thoughtless  charges.  And  this  Odyssey  of  wanderings  suf- 
ficiently repeated  created  a  pathway  which,  in  later  years,  has  caused 
numberless  passersby  countless  pangs  of  fatigue,  or  at  least  hours  of 
uncertainty  as  to  whether  the  streets  were  really  "going  south  or 
coming  back."  So  our  judges,  beguiled  by  rhetorical  fancies  or  dis- 
turbed by  the  rudeness  of  the  labor  of  thinking,  or  desiring  to 
throw  a  stone  at  something  with  which  they  entertained  no  bond  of 
human  sympathy  and  which,  therefore,  deserved  such  evidence  of 
disapproval,  have  beaten  a  pathway  no  less  and  no  more  logical  than 
the  ways  of  the  older  streets  of  Boston.  But  detailed  criticism  of 
the  mental  operations  of  judges  forms  no  essential  part  of  the  pur- 
pose of  this  paper.  We  shall  rather  seek  to  discover,  if  we  may, 
where  the  straight  path  of  logic  would  lead  us. 

Let  us  assume  one  principle  to  be  settled  in  the  law  and  in  its 
practice — that  is,  that  the  jurisdiction  of  equity  in  injunction  extends 
only  to  the  protection  of  property,  the  improvement  or  destruction 
of  which  could  not  adequately  (meaning  exactly  or  not  at  all)  be 
compensated  for  in  damages.  The  question  which  we  must  clearly 
answer,  and  which,  if  answered  will  serve  as  a  touchstone  is,  what  is 
this  property  which  must  be  so  protected  ?  If  a  man  crosses  another's 
land  or  threatens  to  do  so  to-morrow,  equity  will  not  intervene  unless 
the  trespass  may  be  of  such  character  or  so  continued  as  to  impair 
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or  to  endanger  the  very  existence  of  the  plaintiff's  property  by  creat- 
ing the  foundation  of  title  thereto  in  another,  and  in  the  end  de- 
priving the  plaintiff  of  the  beneficial  enjoyment  of  that  to  which  he 
has  a  legal  right.  For  lesser  injury — the  mere  trespass  whether  actual 
or  threatened — the  property  owner  is  remitted  to  a  suit  for  damages 
or  has  no  remedy.  We  find,  in  this  instance,  that  the  property  must 
have  a  physical  existence. 

Let  us  assume  interference  with  copyright  or  patents.  Here 
again  the  right  is  really  physical — ^the  monopoly  claimed  over  the 
production  of  palpable  objects. 

So,  if  we  seek  to  prevent  illegal  taxation  by  the  aid  of  a  court 
of  equity,  we  ask  that  we  may  not  be  disturbed  in  the  possession  of 
our  tangible  property  by  being  deprived  thereof  through  the  action 
of  the  taxing  authorities. 

Again,  we  are  entitled  to  equitable  aid  to  ensure  to  us  the 
continual  enjoyment  of  our  property  against  nuisances  which  affect 
its  value  or  interfere  with  its  movement  from  place  to  place. 

But  suppose  we  seek  aid  against  libel  or  slander,  or  even  the 
injurious  circulation  of  the  truth.  Then,  quite  aside  from  the  serious 
constitutional  question  involved,  we  ask  the  courts  not  to  protect 
property  as  such,  but  to  exercise  control  over  something  of  the  most 
subtle  character — the  minds  of  men.  For  even  as  it  has  been  said, 
that  parliament  may  do  anything  short  of  making  a  man  a  woman, 
so  it  is  true  equity  may  do  much,  but  may  not,  if  it  would  control  the 
character  or  transmission  of  thought,  and,  we  are  told,  equity 
will  not  do  a  vain  thing.  As  well  might  we,  as  Burke  said,  under- 
take to  indict  a  nation.  And  yet,  when  dealing  with  trade  unions, 
courts  have  often  forgotten  what  they  may  protect  and  what  things 
are  inherently  beyond  their  jurisdiction,  and  to  a  degree  have  brought 
disrepute  upon  the  processes  of  the  law. 

Courts  have  enjoined  physical  acts  of  trade  unions,  such  as 
nuisances  or  trespasses,  which  have  interfered  with  the  enjoyment 
or  transfer  of  property.  Of  this  no  complaint  can  successfully  be 
made.  They  have  gone  further  and  have  said  to  members  of  unions, 
"You  shall  not  say  to  another,  not  of  your  own  membership,  'such  a 
man  is  an  enemy  of  ours,  and  we  request  you  do  not  buy  his  products 
until  we  are  fairly  dealt  with  by  him.' "  Some  judges  have  even 
said,  "You  shall  not  bind  each  other  not  to  deal  with  that  man." 
Those  injunctions  do  not  protect  property,  since  the  plaintiff's  prop- 
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erty  and  his  right  thereto  are  equally  intact,  after  as  well  as  before, 
the  supposed  injury  complained  of ;  and  his  right  to  gain  lucre  by 
transferring  it  has  not  been  interfered  with.  His  market  may  have 
been  restricted,  not  by  a  physical  fact,  but  by  a  mental  one — ^the  atti- 
tude of  the  purchasers  toward  the  seller,  an  attitude  in  which  the 
would-be  complainant  has  no  more  property  than  has  the  liquor  dealer 
facing  a  wave  of  temperance  in  the  appetite  of  his  theretofore  cus- 
tomers, or  a  packer  in  the  sale  to  the  public  of  beef  or  other  special 
products.  We  grant  that  if  the  customer  be  driven  away  by  a  threat 
of  an  illegal  character,  such  as  of  violence,  relief  may  be  sought  by 
analogy  at  least  to  the  doctrine  prevailing  in  cases  of  nuisance — ^that 
is,  where  a  person  in  the  enjoyment  of  his  property  is  more  injured 
by  the  objectionable  things  than  the  rest  of  the  community,  he  has  a 
right  to  appeal  to  equity. 

May  we  not  believe  that  when  the  courts  have  sought  to  enjoin 
men  from  communicating  to  their  fellows  their  opinion  of  another, 
or  of  the  desirability  of  the  purchase  of  his  products,  they  have 
departed  entirely  from  the  theory  that  equity  may  only  defend  the 
rights  of  property  as  property,  and  have  sought  to  create  an 
anomalous  right,  not  defined  in  any  law  book,  and  not  being  a  right 
of  property  over  which  courts  of  equity  have  been  believed  to  possess 
jurisdiction? 

We  do  not,  of  course,  for  a  moment  dispute  that  the  man  whose 
reputation  has  been  injured  by  word  of  tongue  or  pen  has  a  right 
to  be  recompensed  in  a  court  of  law  for  the  injury  sustained,  and 
we  do  recall  that  there  once  existed  the  theory  that  the  greater  the 
truth  the  greater  the  libel.  This  theory — dismissed  by  courts  of 
law — appears  now  often  to  have  been  taken  up  by  courts  of  equity, 
at  least,  when  dealing  with  trade  unions.  But  if  a  trade  union  may 
truthfully  say  of  a  man  that  his  establishment  is  unfriendly  to  the 
cause  of  organized  labor,  and  no  member  of  organized  labor  or  sym- 
pathizer with  it  should  trade  with  that  man,  no  libel  has  been  in- 
dulged in  which  may  be  punished  by  a  court  of  law,  and  yet,  as  we 
have  stated,  courts  of  equity  will  interfere  to  prevent  the  making 
of  such  a  statement  and  under  certain  circumstances,  punish  its 
making  as  a  contempt.  We  find,  therefore,  courts  of  equity  striving 
to  fit  upon  themselves  the  cast-off  garments  of  courts  of  law,  and 
adjudging  that  the  truth  is  not  always  to  be  spoken.  Speaking  in 
other  terms  they  indulge  in  a  sort  of  indirect  atavism.    Our  judges 
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do  this  because  of,  as  we  may  believe,  an  unconscious  bias  against  a 
social  institution  foreign  to  their  immediate  environment,  much  as 
ihe  bare-foot  boy  of  Boston  might  have  wandered  from  his  true  di- 
rection to  pick  up  a  stone  to  throw  at  some  urchin  who  lived  on  the 
other  side  of  the  creek.  And  later,  judges,  without  understanding 
or  appreciating  the  mental  attitude  of  the  first  judicial  traveller, 
have  made  their  after  steps  conform  to  his,  not  troubling  themselves 
with  too  painstaking  an  analysis  of  the  situation. 

Sometimes  the  courts  have  told  us  that  the  employer  was  entitled 
to  have  labor  flow  freely  to  him,  and  some  of  the  most  obnoxious  of 
injunctive  processes  have  issued  to  enforce  this  supposed  right.  We 
grant  the  correctness  of  the  judicial  position,  bearing  in  mind  the  ob- 
servations we  have  already  made,  if  a  nuisance  has  been  created 
interfering  with  such  movement.  If  there  be  no  nuisance — ^nothing 
objectionable  in  itself  to  the  law,  we  deny  that  the  employer  has  the 
right  to  appeal  to  courts  of  equity  to  clear  away  the  channels  of  labor 
or  trade. 

For  what  would  be  the  logical  consequences  of  the  contrary 
doctrine?  The  man  who  advertises  Achilles  shoes,  while  a  competitor 
declares  that  Achilles  shoes  should  not  be  bought,  for  the  heels  will 
quickly  give  way,  would  be  entitled  to  an  injunction.  The  depart- 
ment house  which  advertises  to  sell  better  and  cheaper  goods  than 
another  house  in  the  city  would  be  subject  to  injunction  at  the  hands 
of  its  competitors,  and  if  there  are  two  stores  in  the  town  dealing 
in  a  particular  object,  the  aggrieved  merchant  could  successfully 
appeal  to  equity  for  protection.  The  manufacturer  who  publishes 
that  his  rotary  engines  are  superior  to  ordinary  piston  engines  may 
be  haled  into  court.  The  cigar  manufacturer  who  begs  the  com- 
munity to  smoke  factory  rather  than  sweat  shop  cigars,  made  by 
another,  would  be  subject  to  injunction. 

In  none  of  these  instances  has  equity  been  resorted  to,  nor,  I 
venture  to  say,  would  such  application  be  successful,  although  every 
such  instance  falls  within  the  reasoning  indulged  in  by  certain  courts 
of  equity  when  they  are  confronted  by  such  a  trade  union  problem 
as  we  have  instanced. 

Let  us  consider  another  landmark  of  the  law  and  the  manner 
in  which  it  has  been  treated.  Until  trade  unions  assumed  importance 
in  the  industrial  field  it  was  believed  to  be  the  law  that  courts  of 
equity  had  no  jurisdiction  over  threatened  or  actual  offences  save. 
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at  least,  certain  ones  against  minors  or  married  women  who,  by 
reason  of  their  helplessness  were  taken  under  the  tender  charge  of 
the  court,  and  where  the  offender  had,  by  his  interference  with  their 
rights,  infringed  upon  the  protection  granted  them  by  the  chancellor. 
There  was  an  excellent  reason  for  this  general  position  of  the  courts. 
Did  a  court  of  equity  have  injunctive  power  over  crimes  it  must 
follow  as  a  consequence  that  their  commission  could  be  inquired 
into  by  such  courts,  and  if  they  were  found  to  have  been  committed 
the  wrongdoer  could  be  punished  therefor  as  for  contempt  of  court. 
Thus  a  court  of  equity  would  turn  itself  into  a  criminal  court,  and 
that  which  primarily  was  a  forum  for  the  determination  of  the  right 
of  property  would  become  an  institution  empowered  to  avenge 
wrongs  done  society,  while  the  accused,  entitled  to  a  trial  by  jury  of 
his  peers,  would  be  adjudged  by  one  taught  by  the  traditions  of  his 
occupation  to  suppress,  as  far  as  might  be,  all  human  feelings  and 
to  respond  only  to  the  cold  dictates  of  logic. 

Now,  when  courts  are  brought  to  consider  charges  against  trade 
unions,  speedily  they  forget  the  limits  of  their  jurisdiction  and  en- 
join crimes  upon  the  theory,  that  although  they  have  no  right  to 
enjoin  crimes  per  se,  yet,  wtien  the  element  of  possible  damage  to 
property  is  intermingled  with  the  other  elements  of  wrongdoing,  so 
tender  would  the  court  of  equity  be  of  its  litigants  that  it  considers 
that  the  crime  is  included  as  enmeshed  in  some  way  inextricably 
with  the  true  subject  of  equitable  jurisdiction.  We  find,  therefore, 
that  although  equity  will  not  enjoin  theft,  it  will  enjoin  (at  least  some 
judges  do  enjoin)  the  injury  to  a  man's  business,  done  when  two  men 
ask  a  third  not  to  trade  with  him,  the  two  being  trade  unionists,  for 
no  instance  except  as  affecting  unionists  comes  to  mind  where  such 
injunction  has  been  granted.  This  is  true  although  the  offence, 
if  it  be  one,  has  existed  in  this  country  since  the  days  when  our 
patriots  refused  to  deal  with  men  who  sold  tea  upon  which  stamp 
taxes  had  been  paid. 

Judically  we  are  brought  to  a  singular  condition.  One  man 
may  absolutely  destroy  another's  business,  may  drive  him,  in  order 
to  gain  his  livelihood,  from  a  community,'  and  the  court  of  equity 
will  hold  the  offender  guiltless,  provided  only  the  actor  commit  no 
trespass,  create  no  nuisance,  indulge  in  no  fraud  or  do  not  render 
himself  amenable  to  some  other  proper  branch  of  equitable  jurisdic- 
tion.    (To  this  effect  see  particularly  Haywood  vs.  Tillson,  75  Maine, 
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225,  and  Payne  vs.  W.  &  A.  R.  R.  Co.,  13  Lea,  507.)  Nor  will 
a  court  of  equity  concern  itself  with  the  motive  underlying  such 
action.  It  may  be  that  the  injured  party  is  most  worthy  and  the 
aggressor  vindictive  and  malicious,  or  the  reverse  may  be  the  case. 
You  will  be  told  that  the  question  of  motive  or  intent  is  immaterial, 
that  the  sole  question  is  whether  the  moving  party  was  acting  within 
his  legal  rights,  and  where  several  persons  in  concert,  acting  within 
the  legal  rights  of  each,  and  for  whatever  reason,  have  declined  in- 
tercourse of  a  business  nature  with  another — the  actors  not  being 
trade  unionists — and  have  refused  business  relations  with  those  who 
supported  the  person  against  whom  such  action  was  directed,  the 
courts  have,  as  the  writer  believes,  universally,  save  as  influenced 
by  the  Sherman  anti-trust  act,  held  such  action  beyond  the  injunctive 
power  of  the  chancellor.     (See,  for  instance,  Francis  vs.  Flinn,  113 

U.S.  385.) 

Let  us  turn,  however,  to  the  position  of  trade  unionists,  and  see 
if  such  cold  rules  of  logic  are  applied  to  them.  Let  us  discover,  if 
we  may,  whether  the  judiciary  has  not  unconsciously  felt  the  influ- 
ence of  class  bias.  And  in  so  doing,  let  us  bear  in  mind  the  definition 
oft  repeated  of  the  word  "conspiracy,"  which  is  the  combination  of 
two  or  more  persons  by  some  concerted  action  to  accomplish  some 
criminal  or  unlawful  purpose,  or  to  accomplish  some  purpose  not  in 
itself  criminal  or  unlawful  by  criminal  or  unlawful  means.  When 
two  or  more  men  agree  that  they  will  not  deal  with  a  given  man 
until  he  ceases  to  oppress,  as  they  believe  he  is  doing,  by  giving  in- 
sufficient wages ;  or  inflicting  excessive  and  exhausting  hours  of  toil  ; 
by  destroying  the  lives  of  children,  by  degrading  womanhood,  they 
may  not,  according  to  very  many  of  the  courts,  publish  to  the  world 
the  fact,  and  if  they  do  so,  or  threaten  so  to  do,  they  may  be  enjoined 
by  a  court  of  equity  which  will  treat  such  publication  as  an  offence 
against  the  rights  of  property.  According  to  the  almost  unanimous 
voice  of  the  judges,  if  they  proceed  a  step  further  and  say  that  they 
will  not  trade  with  any  man  who,  by  the  purchase  of  such  employer's 
products,  helps  to  sustain  conditions  which,  to  their  minds  are  evil, 
they  are  subject  to  injunction  and  if  the  injunction  be  violated  they 
have  placed  themselves  in  contempt.  When  such  decreees  are  op- 
posed and  violated,  the  violators  are  by  a  single  man,  who  is  likely 
unconsciously  to  be  prejudiced  against  them  by  the  mere  fact  of 
having  issued  the  injunction,  found  guilty  of  a  new  equitable  crime — 
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conspiracy  to  destroy  another's  property — ^the  courts  ignoring  the 
fact  that  one  may  not  properly  have  property  in  a  thing  of  which 
he  is  not  possessed,  or  at  least  of  which  he  has  not  in  himself  the 
power  of  compelling  the  possession. 

The  argument  of  Chief  Justice  Shaw  in  the  great  case  of  Com- 
monwealth vs.  Hunt,  4  Metcalf,  iii,  is  ignored.  As  he  expressed 
himself  tersely  and  effectively: 

"Stripped,  then,  of  these  introductory  recitals  and  alleged  in- 
jurious consequences,  and  of  the  qualifying  epithets  attached  to  the 
facts,  the  averment  is  this:  that  the  defendants  and  others  formed 
themselves  into  a  society  and  agreed  not  to  work  for  any  person 
who  should  employ  any  journeyman  or  other  person  not  a  member 
of  such  society,  after  notice  given  him  to  discharge  such  workman. 

"The  manifest  intention  of  the  association  is  to  induce  all  those 
engaged  in  the  same  occupation  to  become  members  of  it.  Such  a 
purpose  is  not  unlawful.  It  would  give  them  a  power  which  might  be 
exerted  for  useful  and  honorable  purposes,  or  for  dangerous  and 
pernicious  ones.  If  the  latter  were  the  real  and  actual  object,  and 
susceptible  of  proof,  it  should  have  been  specially  charged.     .     .     . 

"Nor  can  we  perceive  that  the  objects  of  this  association,  what- 
ever they  may  have  been,  were  to  be  attained  by  criminal  means. 
The  means  which  they  proposed  to  employ,  as  averred  in  this  count, 
and  which,  as  we  are  now  to  presume,  were  established  by  the  proof, 
were  that  they  would  not  work  for  a  person  who,  after  due  notice, 
should  employ  a  journeyman  not  a  member  of  their  society.  Sup- 
posing the  object  of  the  association  to  be  laudable  and  lawful,  or 
at  least  not  unlawful,  are  these  means  criminal?  The  case  supposes 
that  these  persons  are  not  bound  by  contract,  but  free  to  work  for 
whom  they  please,  or  not  to  work,  if  they  so  prefer.  In  this  state 
of  things  we  cannot  perceive  that  it  is  criminal  for  men  to  agree 
together  to  exercise  their  own  acknowledged  rights  in  such  a  man- 
ner as  best  to  subserve  their  own  interests.  One  way  to  test  this 
is  to  consider  the  effect  of  such  an  agreement,  where  the  object  of 
the  association  is  acknowledged  on  all  hands  to  be  a  laudable  one. 
Suppose  a  class  of  workmen,  impressed  with  the  manifold  evils 
of  intemperance,  should  agree  with  each  other  not  to  work  in  a 
shop  in  which  ardent  spirit  was  furnished,  or  not  to  work  in  a  shop 
with  any  one  who  used  it,  or  not  to  work  for  an  employer  who 
should,  after  notice,  employ  a  journeyman  who  habitually  used  it. 
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The  consequences  might  be  the  same.  A  workman  who  should 
still  persist  in  the  use  of  ardent  spirit  would  find  it  more  difficult 
to  get  employment ;  a  master  employing  such  an  one  might,  at  times, 
experience  inconvenience  in  his  work,  in  losing  the  services  of  a 
skillful,  but  intemperate,  workman.  Still,  it  seems  to  us,  that,  as 
the  object  would  be  lawful,  and  the  means  not  unlawful,  such  an 
agreement  could  not  be  pronounced  a  criminal  conspiracy." 

Why  should  not  the  man  who  threatens  to  shoot  me  and  thus 
destroy  my  ability  to  carry  on  my  business  be  enjoined  quite  as  much 
as  the  man  who  declines  to  purchase  my  wares,  or  proclaims  that  they 
are  inferior  or  that  they  are  produced  under  injurious  social  condi- 
tions inflicted  upon  the  worker?  Should  not  uniformity  in  principle 
be  accompanied  by  uniformity  in  practice  and  all  be  subjected  to  in- 
junction or  none  ? 

The  answer  comes  that  it  is  not  the  individual  in  these  cases 
against  whom  equity  has  the  right  to  address  itself,  but  something 
more  subtle  and  dangerous — that  is,  the  combination.  But  if  an  indi- 
vidual man  accomplishes  the  evil,  why  is  not  he,  and  why  is  not  the 
combination  equally  liable  or  non-liable  in  the  eyes  of  the  court  of 
equity?  If  you  say  the  individual  was  acting  within  his  right  and 
so  not  amenable  to  a  court  of  equity,  how  does  the  problem  differ 
in  essence  if  there  be  two  individuals  instead  of  one?  And  if  you 
say  the  individual  will  not  be  enjoined,  because  the  thing  enjoined 
is  a  crime,  do  you  escape  the  difficulty,  for  is  not  conspiracy  equally 
a  crime?  Are  courts  justified  in  taking  the  position  that  while  direct 
evil  as  a  crime  may  not  be  enjoined,  the  lesser  thing,  a  conspiracy 
to  commit  wrong,  may  be  enjoined  ? 

Bearing  in  mind,  as  you  must,  the  definition  of  conspiracy  as 
heretofore  given,  we  may  justly  wonder  what  justification  there  is 
for  the  attitude  of  courts  in  holding  so-called  boycotts,  even  when 
absolutely  peaceable  in  character,  to  be  conspiracies  and  the  subjects 
of  injunction.    Let  us  see  if  logically  the  courts  can  possibly  be  right. 

If  A  and  B  agree  to  tell  their  fellows  that  they  will  not  trade 
with  C  and  go  further  and  say  that  they  will  not  trade  with  any  man 
who  trades  with  C,  in  what  respect  have  A  and  B  formed  an  unlawful 
conspiracy?  They  have  not  agreed  to  use  any  unlawful  means. 
They  have  not  combined  to  an  unlawful  end  unless  that  which  is  legal 
for  one  can  be  turned  into  wrong  when  done  by  two  or  more.  The 
vice,  it  is  said,  must  be  found  in  the  purpose  of  the  combination, 
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which  it  is  argued,  is  to  oppress  C.  (We  may  ignore,  but  not  forget 
the  fact  that  usually  trade  union  combinations  as  illustrated  by  strikes 
and  boycotts,  are  not  formed  to  oppress  anyone,  but  to  cause  the 
persons  against  whom  they  are  directed  to  ameliorate  their  policy 
towards  their  employees).  But  if  Z,  acting  within  his  legal  right 
and  with  the  avowed  purpose  of  driving  C  out  of  his  business  or  out 
of  the  community,  may  refuse  to  employ  any  persons  who  deal  with 
him  or  who  board  in  his  hotel  and  thereby  Z  works  oppression  to  C, 
and  the  courts  may  declare  Z's  motives  to  be  immaterial,  in  what  way 
is  the  combined  act  of  several  logically  different  and  why  should  it 
receive  different  treatment  from  that  accorded  to  the  act  of  Z?  In 
other  words,  why  is  the  combination,  the  intent  of  which  is  assumed 
to  be  to  oppress,  more  justiciable  than  the  actual  oppression?  Why 
do  our  courts  reject,  in  the  case  of  the  single  individual,  all  inquiry 
into  his  intent,  he  acting  within  his  rights,  while  as  to  trade  unions 
the  wrongful  intent  is  inferred  despite  all  protestations  and  made 
part  of  the  gravamen  of  the  complaint,  and  the  foundation  of  the 
judicial  conclusion.  Are  our  judges  thinking  clearly  or  are  they 
simply  manifesting  the  not  uncommon  aversion  of  men  towards  those 
acts  which  they  deem  themselves  little  likely  to  commit? 

But  we  are  told  that  the  offence  is  in  the  combination  and  the 
vice  of  the  combination  is  in  its  superior  power  to  inflict  injury. 
(We  have  already  sufficiently  discussed  for  present  purposes  the 
question  whether  the  combination  was  one  to  inflict  injury  and 
whether  the  doing  of  acts  in  themselves  legal  could  constitute  legal 
injury).  To  this  we  have  to  say  that  the  courts  are  indulging  in  a 
legal  presumption  in  order  to  find  jurisdiction  against  several  and  re- 
jecting the  presumption  as  against  one  and  that  jurisdiction  should  be 
based  upon  fact,  not  upon  inference.  The  fact  may  be  that  under 
given  circumstances  a  combination  would  be  powerless  to  inflict  an 
appreciable  inconvenience,  not  to  say  legal  injury,  whereas  under 
other  circumstances  one  man,  acting  with  no  greater  and  no  less  right 
in  himself,  may  bring  about  ruin  to  hundreds.  If,  therefore,  we  are 
told  that  the  superior  power  in  the  combination  to  inflict  injury  is 
the  test,  we  may  surely  logically  say  that  the  essence  of  the  test  is 
the  power  to  injure  and  that  this  may  pertain  to  the  single  individual 
as  well  as  to  those  who  act  in  combination,  and  we  may  justly  criti- 
cise the  courts  which  hold  the  powerful  individual  innocent  and  con- 
demn the  impotent  combination. 
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Thus,  as  we  believe,  the  whole  theory  of  the  courts  in  this  re- 
gard is  founded  upon  a  logical  absurdity.  Two  men  may  not,  in 
combination,  without  incurring  the  anathemas  of  the  court,  do  the 
things  which  each  severally  may  accomplish.  A,  living  at  one  end  of 
the  city,  and  B  living  at  the  other  end,  without  connection  with  each 
other  may  say  to  their  neighbors  that  they  do  not  intend  to  trade  with 
Z,  in  the  center  of  the  town,  and  that  their  dislike  for  him  is  so 
great  that  it  extends  to  any  person  who  has  dealings  with  him. 
These  separate  declarations  are,  in  the  eyes  of  the  court  of  equity, 
legally  innocent.  But  if  A  and  B  together  agree  to  exactly  the  same 
thing,  that  which  before  was  innocent  becomes  a  conspiracy  to  op- 
press, and  although  called  a  crime  will  be  enjoined  by  a  court  of 
equity  as  infringing  upon  a  right  of  property  belonging  to  Z,  which 
right  of  property  was  not  discernible  by  the  court  when  attacked  by 
A  and  B  separately.  We  have  therefore  by  combination  called  into 
being  not  only  a  power  to  restrain  a  crime,  but  we  have  created  prop- 
erty where  before  none  existed.  We  are  not  able  to  cite  a  more 
remarkable  legal  performance  in  the  history  of  jurisprudence. 

Let  us  look  at  it  in  another  aspect.  A  has  a  right  to  control  his 
own  actions  absolutely.  He  may  trade  where  he  will  and  he  may 
withhold  his  trade.  He  may  declare  his  intention  of  withholding 
his  trade  and  not  bestowing  it  upon  any  sympathizer  with  Z.  When 
he  does  so  he  will  be  legally  righteous.  The  same  right  and  power 
exist  in  B.  When  A  and  B  meet  together  to  exercise  jointly  the 
rights  they  possess  severally,  then,  presto !  change !  the  very  coming 
together  destroys  their  individual  rights.  Instead  of  retaining  the 
powers  and  privileges  logically  indubitably  their  own,  they  have 
entirely  lost  them. 

Why  should  a  conspiracy  to  injure  be  enjoined  and  not  the  de- 
termination, for  instance,  of  a  single  man  to  commit  arson  ?  While 
the  determination  to  injure  on  the  part  of  several  individuals  by  the 
refusal  of  trade  relations  is  not,  to  our  minds  an  injury  to  property 
in  any  true  sense,  a  threat  to  commit  arson  is  the  declaration  of  an 
intent  to  destroy  that  which  is  undoubtedly  property,  yet  our  courts, 
preserving  in  this  respect  the  right  to  trial  by  jury,  will  not  enjoin 
the  commitment  of  arson. 

The  situation  is  a  peculiar  one.  A  man  has  a  right  to  refuse  in 
any  way  he  sees  fit  to  trade  with  another  or  with  that  other's  sym- 
pathizers.   He  has  a  right  to  publish  such  fact  to  the  world,  subject 
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only  to  action,  if  his  statements  be  false.  He  has  a  right  to  enter 
into  a  combination,  and  do  any  act  he  might  lawfully  have  a  right 
to  do  himself,  the  means  to  be  employed  by  the  combination  being 
peaceable  and  legal,  but  when  he  enters  into  such  a  combination  he 
becomes  subject  to  the  injunctive  power  of  equity.  This  is  the 
greatest  specimen  of  "hide-and-seek"  logic  on  the  part  of  the  courts 
that  has  fallen  within  our  knowledge. 

Perhaps  all  applications  to  courts  of  equity  for  injunction  against 
boycotts,  peaceful  or  otherwise,  have  alleged  that  the  defendants 
combined  and  conspired  to  injure  or  oppress  the  complainant  by  de- 
claring him  "unfair"  or  refusing  to  purchase  his  goods  and  urging 
others  to  do  likewise,  or  refusing  intercourse  with  those  who  trade 
with  him.  If  these  things  be  legally  wrong  in  the  individual,  there 
must  be  a  right  of  action  on  behalf  of  the  public  or  on  behalf  of  the 
individual  affected  against  him.  If  he  does  these  things  in  conjunc- 
tion with  another  his  individual  liability  remains,  and  he  should  be 
held  accountable  in  a  court  of  law,  or  a  criminal  court — not  in  equity. 
The  fact  of  combination  cannot  make  the  end  more  or  less  legal  or 
wrongful,  since  the  combination  is  only  the  means  to  an  end  and  in 
itself  good  or  bad,  according  to  the  methods  to  be  employed  by  it 
or  the  end  to  be  gained.  In  other  words,  a  conspiracy  to  oppress 
can  only  logically  exist  when  the  oppression,  if  an  individual  act^ 
would  be  subject  to  civil  judgment  or  criminal  punishment. 

Let  us  illustrate  the  whole  proposition  by  a  simple  case.  If  A, 
the  owner  of  a  newspaper,  advises  his  patrons  against  trading  with  C, 
because  C  treats  his  employees  unfairly  he  may  not  be  enjoined  by  a 
court  of  equity,  however  injurious  such  publication  may  be.  If  B 
becomes  a  partner  with  A,  and  thereafter  similar  public  accusations 
are  made,  then,  by  the  logic  of  a  great  many  of  trade-union  decisions, 
however  truthful  such  publications  may  be  as  statements  of  fact, 
A  and  B  are  subject  to  injunction.     Wherein  lies  the  reason  for  this  ? 

Within  the  past  hundred  years  many  men  have  served  terms  in 
jail  in  New  York,  Pennsylvania,  New  Jersey  and  other  states  for 
the  simple  act  of  quitting  their  labors  in  order  to  secure  a  reduction 
of  hours  per  day  or  to  obtain  some  other  industrial  end.  That  the 
judges  who  sentenced  them  were  wrong  as  to  their  conception  of 
justice  or  law  need  hardly  be  argued  to-day,  either  before  the 
bar  of  public  opinion  or  before  the  courts.  But  the  reasoning  in 
which  the  lower  courts  indulged  when  convicting  them  was  in  all 
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respects,  in  principle  and  almost  in  words,  that  employed  to-day 
when  the  judge  enjoins  the  existence  of  a  peaceful  boycott.  In 
either  case  it  has  been  argued  that  the  vice  of  the  offense  existed 
in  the  combination,  that  the  employer  was  unable  to  struggle  against 
such  combination,  that  it  disarranged  his  business  and  reduced 
his  profits. 

The  sole  essential  difference  between  the  two  situations  is  that 
in  the  case  of  the  strike  the  power  of  production  of  the  employer 
was  diminished,  in  the  case  of  the  boycott  the  power  of  disposition 
of  the  products  when  completed  was  lessened.  The  essential  thing, 
the  ability  to  carry  on  business  according  to  the  whim  or  desire 
of  the  employer,  was  restricted.  The  decision  of  Chief  Justice 
Shaw  in  Commonwealth  vs.  Hunt  marked  a  distinct  difference  in 
the  treatment  of  trade  unions  by  the  courts,  and  the  exact  logic 
of  his  decision  has  received  acceptance,  boycotts  being  in  question, 
at  the  hands  of  such  judges  as  Justice  Caldwell,  of  Arkansas,  and 
Chief  Justice  Parker,  of  New  York,  while  Justice  Holmes,  in  his 
dissenting  opinion  in  the  case  of  Vegelahn  vs,  Guntner  (167  Mass., 
92),  found  occasion  to  say  that  "There  is  an  opinion  which  lately 
has  been  insisted  upon  a  good  deal,  that  the  combination  of  persons  to 
do  what  any  one  of  them  lawfully  might  do  by  themselves  will  make 
the  otherwise  lawful  conduct  unlawful.  It  will  be  rash  to  say  that 
some  as  yet  unformulated  truth  may  not  be  hidden  under  this  prop- 
osition. But  in  the  general  form  in  which  it  has  been  presented 
and  accepted  by  many  of  the  courts,  I  think  it  plainly  untrue,  both 
on  authority  and  on  principle." 

If  there  be  yet  doubt  in  the  minds  of  my  hearers,  that  the  courts 
of  equity  have  been  illogical  in  the  treatment  of  trade  unions,  listen 
a  moment  to  the  utterance  of  the  Earl  of  Halsbury  in  the  case  of 
Quinn  vs,  Leatham  (Appeal  Case,  1901 ;  Law  Reports,  p.  506),  a 
case  often  cited  against  trade  unions,  wherein  he  says,  referring 
to  the  language  of  the  case  of  Allen  vs.  Flood  (Appeal  Cases,  i, 
1898),  considered  as  favorable  to  them : 

"I  entirely  deny  that  it  can  be  quoted  for  a  proposition  that 
may  seem  to  follow  logically  from  it.  Such  a  mode  of  reasoning 
assumes  that  the  law  is  necessarily  a  logical  code,  whereas  every 
lawyer  must  acknowledge  that  the  law  is  not  always  logical  at  all." 

In  view  of  the  confusion  of  ideas  and  logic  in  which  courts 
have  involved  themselves,  it  is  natural  that  trades  organizations  and 
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other  thinkers  upon  the  subject  are  little  disposed  to  await  the  long 
course  of  years  which  would  necessarily  pass  until  reason  could 
triumph  in  judicial  tribunals  with  reference  to  boycotts  as  it  did 
with  regard  to  strikes  after  the  decision  in  Commonwealth  vs. 
Hunt.  It  is  not  to  be  expected  that  leaders  of  unions  will  accept 
with  equanimity  injunction  after  injunction  and  sentence  after  sen- 
tence for  contempt,  in  the  hope  that  at  some  time  or  other,  during 
the  life  of  the  present  or  a  succeeding  generation,  courts  will  recog- 
nize their  blunders,  and  the  sufferings  of  the  present  will  be  atoned 
for  by  judicial  triumphs  in  an  indefinite  future.  And  as  the  courts 
cannot  help  themselves  within  reasonable  time,  labor  organizations 
have  appealed,  and  doubtless  will  continue  to  appeal,  for  justice  to 
the  legislative  branch  of  the  government.  The  line  their  appeal 
will  take  is  shown  by  several  existing  or  proposed  acts,  notable 
among  which  is  the  "British  Trades  Dispute  Act"  of  1906,  the  sub- 
stance of  which  is  as  follows : 

"An  act  done  in  pursuance  of  an  agreement  or  combination  by 
two  or  more  persons  shall,  if  done  in  contemplation  or  furtherance 
of  a  trade  dispute,  not  be  actionable  unless  the  act,  if  done  without 
any  such  agreement  or  combination,  would  be  actionable. 

"It  shall  be  lawful  for  one  or  more  persons,  acting  on  their 
own  behalf  or  on  behalf  of  a  trade  union  or  of  an  individual  em- 
ployer or  firm  in  contemplation  or  furtherance  of  a  trade  dispute, 
to  attend  at  or  near  a  house  or  place  where  a  person  resides  or 
works  or  carries  on  business  or  happens  to  be,  if  they  so  attend 
merely  for  the  purpose  of  peacefully  obtaining  or  communicating 
information,  or  of  peacefully  persuading  any  person  to  work  or 
abstain  from  working. 

"An  act  done  by  a  person  in  contemplation  or  furtherance  of  a 
trade  dispute  shall  not  be  actionable  on  the  ground  only  that  it  in- 
duces some  other  persons  to  break  a  contract  of  employment  or  that 
it  is  an  interference  with  the  trade,  business  or  emplo)anent  of  some 
other  person,  or  with  the  right  of  some  other  person  to  dispose  of 
his  capital  or  his  labor  as  he  wills. 

"An  act  against  a  trade  union,  whether  of  workmen  or  masters, 
or  against  any  members  or  officials  thereof  on  behalf  of  themselves 
and  all  other  members  of  the  trade  union  in  respect  of  any  tortious 
act  alleged  to  have  been  committed  by  or  on  behalf  of  the  trade 
union  shall  not  be  entertamed  by  any  court. 
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"Nothing  in  this  section  shall  affect  the  liability  of  the  trustees 
of  a  trade  union  to  be  sued  in  the  events  provided  for  by  the  Trades 
Union  Act,  187 1,  section  9,  excepting  in  respect  of  any  tortious  act 
committed  by  or  on  behalf  of  the  union  in  contemplation  or  in  fur- 
therance of  a  trade  dispute." 

Even  before  this  act  was  adopted  the  law  of  England  had  been 
liberalized,  and,  largely  based  upon  the  legislative  expression  of  such 
liberality,  a  bill  was  prepared  and  introduced  into  the  House  of 
Representatives  of  the  United  States  reading  as  follows: 

"That  no  agreement,  combination  or  contract  by  or  between 
two  or  more  persons  to  do  or  procure  to  be  done,  or  not  to  do  or 
procure  not  to  be  done,  any  act  in  contemplation  or  furtherance  of 
any  trade  dispute  between  employers  and  employees  in  the  District  of 
Columbia  or  in  any  territory  of  the  United  States,  or  between  em- 
ployers and  employees  who  may  be  engaged  in  trade  or  commerce  be- 
tween the  several  states,  or  between  any  territory  and  another,  or 
between  any  territory  or  territories  and  any  state  or  states  or  the 
District  of  Columbia,  or  with  foreign  nations,  or  between  the  Dis- 
trict of  Columbia  and  any  state  or  states  or  foreign  nations,  shall 
be  deemed  criminal,  nor  shall  those  engaged  therein  be  indictable  or 
otherwise  punishable  for  the  crime  of  conspiracy,  if  such  act  com- 
mitted by  one  person  should  not  be  punishable  as  a  crime,  nor  shall 
such  agreement,  combination  or  contract  be  considered  as  in  re- 
straint of  trade  or  commerce,  nor  shall  any  restraining  order  or 
injunction  be  issued  with  relation  thereto.  Nothing  in  this  act  shall 
exempt  from  punishment,  otherwise  than  as  herein  excepted,  any 
person  guilty  of  conspiracy  for  which  punishment  is  now  provided 
by  any  act  of  Congress,  but  such  act  of  Congress  shall,  as  to  the 
agreements,  combinations  and  contracts  hereinbefore  referred  to, 
be  construed  as  if  this  act  were  therein  contained." 

This  bill  three  or  four  times  passed  the  House  of  Representa- 
tives, to  be  pigeonholed  in  the  Senate  Judiciary  Committee,  save 
on  one  occasion  when  Senator  Hoar  reported  it  favorably.  Imme- 
diately thereafter,  however,  upon  the  urgent  representations  of  cer- 
tain senators  from  New  York  and  Connecticut,  the  bill  was  recom- 
mitted, and  thus  ended  the  nearest  approach  to  its  adoption  in  the 
American  Congress. 

Meanwhile,  the  idea  contained  in  the  bill  became  expressed  in 
a  law  adopted  in  the  year  1903  by  the  State  of  California,  the  act 
reading  as  follows : 
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"No  agreement,  combination  or  contract  by  or  between  two  or 
more  persons  to  do  or  procure  to  be  done,  or  not  to  do  or  procure 
not  to  be  done,  any  act  in  contemplation  or  furtherance  of  any  trade 
dispute  between  employers  and  employees  in  the  State  of  California 
shall  be  deemed  criminal,  nor  shall  those  engaged  therein  be  indict- 
able or  otherwise  punishable  for  the  crime  of  conspiracy,  if  such 
act  committed  by  one  person  would  not  be  punishable  as  a  crime, 
nor  shall  such  agreement,  combination  or  contract  be  considered  as 
in  restraint  of  trade  or  commerce,  nor  shall  any  restraining  order 
or  injunction  be  issued  with  relation  thereto.  Nothing  in  this  act 
shall  exempt  from  punishment,  otherwise  than  as  herein  excepted, 
any  persons  guilty  of  conspiracy,  for  which  punishment  is  now  pro- 
vided for  by  any  act  of  the  legislature^  but  such  act  of  the  legis- 
lature shall,  as  to  the  agreements,  combinations  and  contracts  here- 
inbefore referred  to,  be  considered  as  if  this  act  were  therein  con- 
tained; Provided,  That  nothing  in  this  act  shall  be  construed  to 
authorize  force  or  violence,  or  threats  thereof." 

It  will  be  noted,  therefore,  that  the  relief  denied  by  the  Con- 
gress of  the  United  States  has  been  granted  in  England  and  Cali- 
fornia, and,  it  must  be  confessed,  without  resulting  in  any  of  the 
dire  consequences  which  its  opponents  predicted.  It  is  not  recorded 
that  violence  and  wrongdoing  have  become,  because  of  the  passage 
of  these  acts,  more  common  in  either  of  the  two  jurisdictions  where 
the  law  has  been  reduced  to  logic.  Neither  have  the  courts,  be- 
cause of  its  passage,  become  less  efficient  in  any  direction  in  which 
they  might  justly  act. 

Just  as  an  appeal  to  the  representatives  of  the  people  to  cor- 
rect judicial  blunders  with  regard  to  the  responsibilities  assumed  by 
one  employee  for  the  act  of  another  was  imperatively  necessary,  so 
likewise  is  such  an  appeal  compelled  by  the  course  of  events  against 
the  abuse  of  the  injunctive  powers  of  courts. 
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II.    Address  by  Charles  E.  Littlefield,  Esq., 
New  York. 


Mr.  Chairman.  Ladies  and  Gentlemen: 

It  is  necessary  for  me  at  the  outset  to  premise  that  until  I  arrived 
on  the  platform  I  was  not  aware  that  the  subject  of  the  morning's  dis- 
cussion was  the  use  and  abuse  of  injunctions  in  labor  controversies. 
It  is  quite  true  that  when  I  received  the  invitation  to  speak  before  this 
society,  I  had  notice  that  I  was  to  speak  for  fifteen  minutes  on  injunc- 
tions ;  not  that  it  is  embarrassing  to  me,  but,  as  it  takes  that  turn,  I 
want  to  say  that  it  is  a  physical  impossibility  for  me,  in  an  extempo- 
raneous speech,  to  cover  this  subject  in  half  an  hour  or  an  hour  and  a 
half,  because  it  is  a  profound  question  of  many  ramifications ;  it  con- 
cerns constitutional  considerations,  and  the  most  I  can  do  is  to  make 
some  statement,  so  you  will  be  able  to  understand  what  an  injunc- 
tion is  and  what  the  relation  of  the  injunctive  power  vested  in  the 
court  by  the  constitution  is  to  the  legislature;  how  far  the  legis- 
lature can  go,  not  in  exercising  judicial  power,  but  without  in- 
vading the  judicial  power  of  the  court.  There  is  a  profound  differ- 
ence between  judicial  power  and  the  jurisdiction  of  the  court  over  a 
subject-matter — ^the  judicial  power  which  the  court  exercises  where 
it  has  jurisdiction,  a  distinction  not  very  well  understood  not  only 
by  laymen,  but  by  those  who  belong  to  the  legal  profession. 

In  the  first  place,  what  is  the  injunction  ?  what  are  the  remedies 
open  to  the  citizen  when  his  rights  are  invaded  ?  First,  we  get  them 
upon  the  common-law  side  of  the  court,  and  then  upon  the  equity 
side  of  the  court.  The  equity  side  of  the  court  gives  to  the  suitor  a 
preventive  remedy;  the  common-law  side  gives  a  remedial  remedy; 
the  equity  side  seeks  to  prevent  the  doing  of  an  injury,  the  work- 
ing of  damage.  The  common-law  side  of  the  court  gives  to  the 
suitor  damages  for  the  wrong  when  it  is  committed,  for  injury  when 
it  is  done.  The  equity  side  of  the  court  proceeds  upon  the  most 
intelligent,  civilized  idea.  It  seeks  to  prevent  the  commission  of 
wrong  to  prevent  the  invasion  of  personal  rights.  The  common- 
law  side  gives  to  the  suitor,  when  his  rights  have  been  invaded,  a 
remedy  in  damages.     The  office  of  equity  is  to  preserve  the  peace. 

(104) 
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The  office  of  the  common-law  side  is  to  get  redress  in  damages  in 
case  the  peace  has  been  violated  and  injustice  done. 

What  is  an  injunction?  An  injunction  is  issued  by  a  court  of 
equity.  An  injunction  is  issued  only  when  an  irreparable  injury  is 
threatened.  It  is  only  when  such  circumstances  exist  that  the  court 
has  the  judicial  power  to  issue  a  writ  of  injunction,  and  that  applies 
to  all  the  controversies  to  which  the  human  body  politic  is  heir. 

Whenever  and  wherever,  under  whatever  circumstances  and  be- 
tween whatever  parties,  a  condition  is  presented  to  the  chancellor 
which  satisfies  him  that  irreparable  harm  is  likely  to  be  done  where 
the  remedy  at  law  is  inadequate,  his  duty,  under  his  oath,  is  to  issue 
his  injunction  and  prevent  the  doing  of  the  harm,  the  accomplishing 
of  the  injury.  That  is  the  fundamental  legal  proposition.  Unless 
such  a  state  of  facts  is  presented  to  the  chancellor,  he  has  no  power 
to  issue  an  injunction.  Whenever  it  is  presented,  it  is  his  duty  to 
issue  an  injunction  and  prevent  the  doing  of  the  irreparable  harm,  no 
matter  who  the  parties  may  be  or  what  may  be  the  subject-matter  of 
the  controversy.  It  is  just  as  much  his  duty  to  give  to  the  suitor  a 
writ  of  injunction  to  restrain  irreparable  harm,  as  it  is  the  duty 
of  the  common-law  court  to  open  its  doors  in  order  that  the  suitor 
may  get  redress  for  any  invasion  of  his  personal  rights.  They  are 
equally  the  right  of  the  suitor,  and  they  are  both  equally  binding 
upon  the  conscience  of  the  court. 

I  want  to  say  a  word  about  the  constitutional  features  of  this 
question,  because,  in  my  opinion  as  a  lawyer — and  I  take  great  pride 
in  saying  that  the  views  I  entertain  upon  these  legal  propositions  are 
now  precisely  what  they  were  before  I  became,  and  while  I  was,  a 
member  of  the  National  House,  and  the  fact  that  I  became  a  mem- 
ber thereof,  vested  with  a  little  brief  authority,  with  authority  to 
say  what  I  should  do  in  the  matter  of  legislation,  did  not  prevent 
their  remaining  precisely  the  same. 

I  have  the  utmost  contempt  for  the  alleged  lawyer  who  allows 
his  legal  views  to  be  colored  or  distorted  by  the  political  situation 
in  which  he  happens  to  find  himself,  and  I  do  not  care  what  office  he 
holds,  whether  it  be  from  the  highest  to  the  lowest,  whether  it  is 
executive  or  legislative.  From  my  point  of  view,  the  law  is  not  only 
no  respecter  of  persons,  but  it  has  not  any  political  affiliations.  It  is 
neither  Democratic,  Republican,  socialistic,  anarchistic  nor  commu- 
nistic. It  is  precisely  the  same  to  whomsoever  it  may  be  applied. 
It  does  not  even  play  hide  and  seek  with  any  of  these  propositions. 
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I  want  to  say  here,  lest  I  forget  it^ — ^my  friend  has  called  atten- 
tion in  his  beautifully  and  elaborately  prepared  paper  to  the  fact 
that  courts  have  issued  injunctions  because  men  have  said  or  done 
this  or  that  in  connection  with  labor  controversies.  I  challenge  my 
learned  friend,  and  any  other  learned  friend  that  represents  that 
side  of  the  controversy,  to  put  his  finger  on  a  single  decision  where 
an  injunction  has  been  issued  preventing  a  man  from  doing  an 
individual  act,  or  where  a  man  has  been  haled  into  court  for  con- 
tempt because  of  violation  of  an  order  of  the  court ;  I  challenge  him 
to  produce  a  case,  from  the  beginning  to  the  end  of  time  where 
cases  have  been  reported,  where  a  judge  has  issued  an  injunction 
or  where  a  court  has  punished  a  man  for  violation  of  an  injunc- 
tion, where  the  act  was  not  held  to  be  done  in  furtherance  of  a 
conspiracy  against  some  other  man.  Mark,  it  is  not  a  question 
of  slander  or  libel. 

My  proposition  is  that  he  cannot  produce  a  case  that  is  not 
based  upon  a  combination  or  conspiracy.  I  am  stating  it  in  his 
presence.  He  cannot  produce  a  single  case  where  any  court  has 
restrained  a  man  in  his  alleged  free  right  of  speech  and  his  alleged 
free  right  of  the  press,  where  it  will  not  be  found  to  be  an  act 
claimed  to  be  a  part  of  the  carrying  out  of  a  criminal  conspiracy, 
or  a  conspiracy  against  the  right  of  another  man  to  do  business  or 
get  employment.  It  is  not  in  the  books,  and  it  is  trifling  with  this 
discussion  to  stand  in  the  presence  of  this  audience  and  criticize 
the  right  of  injunction  because  men  have  been  restrained,  and  dis- 
guise the  fact  that  under  the  circumstances  and  in  every  case  it  is 
because  the  right  of  speech  was  used  for  the  purpose  of  making 
effective  a  conspiracy — a  boycott,  not  the  kind  he  mentions,  but  the 
same  kind  discussed  in  the  case  of  Callan  vs.  Wilson,  127  U.  S., 
540.  I  understood  him  to  say  this  morning  that  a  boycott  was 
an  innocuous  proceeding,  that  it  was  the  coming  together  of  a  few 
individuals,  against  which  a  man  had  no  right  to  complain.  Let  us 
return  to  this  case,  Callan  vs,  Wilson.  It  seems  that  Callan  was 
the  unfortunate  subject  of  a  musicians'  organization's  ill-will  in  the 
District  of  Columbia,  who  gathered  themselves  together  and  de- 
cided, inasmuch  as  Mr.  Callan  was  not  doing  what  they  wanted  him 
to  do,  they  would  boycott  Callan  and  prevent  his  doing  what  he 
wanted  to  do,  unless  he  did  it  as  they  wanted  him  to  do  it.  Callan 
went  to  the  courts  and  accused  these  men  of  being  guilty  of  con- 
spiracy.    Mr.  Wilson  was  convicted  by  a  magistrate.     He  was  not 
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tried  by  a  jury,  but  by  a  single  magistrate.  My  learned  friend 
brought  a  writ  of  habeas  corpus  to  release  Wilson  on  the  theory 
that  a  boycott  was  then  a  grave  offense,  not  a  minor  but  a  grave 
offense,  so  grave  that  the  man  was  entitled  to  trial  by  twelve  men, 
and  the  Supreme  Court  of  the  United  States  sustained  the  con- 
tention made  by  my  learned  friend,  and  held  that  this  boycott  he 
refers  to  now  was  what? — "a  consipiracy,  such  as  is  charged  against 
him  and  his  co-defendants,  is  by  no  means  a  petty  or  trivial  offense." 
If  I  got  the  significance  of  his  paper  this  morning,  it  was  no 
offense  at  all  here  and  now,  but  then  and  there,  when  he  was  under- 
taking to  get  the  benefit  of  the  law  of  the  land,  it  was  by  no  means 
a  trivial  offense,  and  the  court  said,  further,  "It  is  an  offense  of  a 
grave  character,  affecting  the  public  at  large."  My  friend  does  not 
seem  to  realize  what  it  is  that  gives  it  this  grave  character.  If  he 
had  looked  up  the  case  of  Callan  vs.  Wilson,  he  would  have  seen 
that  it  was  the  effect  on  "the  public  at  large"  that  made  it  of  "a 
grave  character."  Now,  as  to  the  question  as  to  whether  a  boycott 
is  innocuous  or  whether  it  is  an  offense  of  a  grave  character,  I 
appeal  to  my  learned  friend  in  the  case  of  Callan  vs.  Wilson,  when 
he  succeeded  in  getting  the  Supreme  Court  to  hold  with  him  that  it 
was  an  offense  of  a  grave  character.  I  want  to  say  a  word  about 
the  writ  of  injunction  and  the  uses  to  which  it  is  put.  Bear  in  mind 
the  definition  with  which  I  began,  that  it  is  preventive  in  its  char- 
acter, to  prevent  the  commission  of  a  wrong  under  circumstances 
where  irreparable  injury  is  about  to  be  done  with  no  adequate 
remedy  at  law.  Perhaps  I  should  read  what  the  courts  have 
held  irreparable  injury  is.  "Irreparable  injury  as  used  in  the 
law  of  injunction  does  not  necessarily  mean  that  the  injury  is 
beyond  the  possibility  of  compensation  in  damages,  nor  that  it 
must  be  very  great,  and  the  fact  that  no  actual  damages  can 
be  proved,  so  that  in  an  action  at  law  a  jury  could  award  nominal 
damages  only,  often  affords  the  best  reason  why  a  court  of  equity 
should  interfere  where  the  nuisance  is  a  continuous  one;  .  .  . 
where  an  injury  is  of  such  a  nature  that  it  cannot  be  adequately 
compensated  in  damages  or  cannot  be  measured  by  a  pecuniary 
standard  it  is  irreparable.  .  .  .  Irreparable  injury  justifying  the 
issuance  of  an  injunction  may  be  such  either  from  the  nature  of 
the  injury  itself,  or  from  want  of  responsibility  in  the  person  com- 
mitting it."  ("Words  and  Phrases,"  vol.  iv,  pp.  3772-3.)  That  is 
what  the  courts  have  said  irreparable  injury  is. 
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Whenever  these  conditions  are  presented  in  any  controversy, 
no  matter  what  question  may  be  in  dispute,  in  a  controversy  in- 
volving personal  property,  or  personal  rights,  without  which  exist- 
ence itself  would  practically  be  a  failure,  the  legal  principle  is  pre- 
cisely the  same.  I  challenge  the  production  of  any  case,  from  the 
old  common-law  cases,  hundreds  of  years  before  the  constitution 
was  written  by  the  fathers,  from  then  until  now,  where  an  injunction 
has  been  issued  which  was  not  predicated  upon  this  fundamental 
proposition.  The  fact  that  they  were  not  formerly  applied  largely 
to  labor  controversies  simply  illustrates  the  fact  that  we  have  a 
development  of  social  conditions  involving  the  application  of  funda- 
mental principles  of  law ;  but  do  not  let  us  get  the  idea  that  the  only 
use  of  injunctions  is  in  connection  with  labor  controversies.  Let 
me  give  you  a  very  brief  list  of  subjects  where  the  writ  of  injunc- 
tion is  used,  and  necessarily  used.  Infringement  of  patents,  copy- 
rights, trade  marks,  restraints  of  trade,  unfair  competition,  inter- 
ference with  water  rights,  pollution  of  water.  An  injunction  may 
also  be  used  in  restraining  nuisances,  and  in  connection  with  mines 
and  mining  rights,  to  prevent  trespass  upon  real  and  personal  prop- 
erty, fraudulent  sale  of  property,  breaches  of  trust,  to  enforce  rights 
of  cestui  que  trusts  against  trustees,  to  prevent  the  prosecution  of 
cases  before  foreign  courts  where  litigants  have  gone  in  an  attempt 
to  secure  different  results  from  that  reached  where  the  case  was 
first  brought,  and  in  connection  with  violations  of  the  Sherman 
Anti-Trust  Law. 

This  audience  does  not  need  to  be  reminded  that  in  the  con- 
ditions of  unrest  that  now  prevail  throughout  the  country  we  have 
had  a  vast  crop  of  ill-advised  and  unconsidered,  and  in  some  cases  un- 
constitutional, state  legislation,  undertaking  to  deprive  public  service 
corporations  of  their  property  without  compensation  by  depriving 
them  of  the  right  to  secure  for  the  use  of  their  property  reason- 
able compensation.  Legislation  ill-considered  and  unconstitutional, 
the  enforcement  of  which  the  United  States  courts  have  frequently 
restrained.  In  these  cases  a  writ  of  injunction  is  very  beneficial. 
Also,  in  restraining  public  service  corporations  from  making  ex- 
cessive charges  and  from  imposing  excessive  and  improper  burdens 
and  conditions  upon  the  people  who  deal  therewith.  Also,  in  re- 
straining the  collection  of  illegal  taxes.  That  is  a  very  familiar 
use  of  the  writ  of  injunction.     Time  and  time  again,  in  a  great 
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many  of  our  states,  the  court  of  equity  has  been  called  upon  to  re- 
strain the  collection  of  illegal  taxes;  restraining  also  the  violation 
of  contracts  where  people  have  contracted  themselves  out  of  a  busi- 
ness, and  finally  in  boycotts  and  labor  controversies,  but  in  every 
instance  and  in  the  case  of  every  subject-matter,  they  are  predicated 
upon  the  same  legal  proposition.  As  a  matter  of  illustration,  let  me 
call  attention  to  the  fact  that  from  1903  to  19 10,  seven  years,  the 
Federal  Reporters  show  386  injunctions  upon  all  these  matters,  only 
twenty-four  of  which  were  in  connection  with  labor  controversies. 
About  six  per  cent,  of  the  injunctions  in  the  Federal  courts  were 
issued  in  connection  with  labor  controversies  during  a  period  of 
seven  years. 

Now,  I  want  to  say  a  few  words  about  questions  which  I  be- 
lieve to  be  fundamental.  I  do  not  believe  that  the  legislature  has 
the  constitutional  power  to  limit  the  judicial  power  in  connection 
with  the  issue  of  a  writ  of  injunction.  I  want  to  call  your  attention 
to  a  leading  case,  and  to  the  lay  reader  I  want  to  say  a  few  words 
as  to  some  pending  legislation  before  the  American  Congress  in  con- 
nection with  carrying  out  some  of  the  alleged  promises  in  what  is 
known  as  the  Republican  platform,  and  I  want  to  say  that  when  I 
find  a  fool  promise,  it  makes  no  difference  to  me  whether  it  be  a 
Republican  or  a  Democratic  platform. 

In  a  Michigan  case  (25  Mich.,  274)  the  court  said: 
"It  IS  within  the  power  of  a  legislature  to  change  the  for- 
malities of  legal  procedure,  but  it  is  not  competent  to  make  such 
changes  as  to  impair  the  enforcement  of  rights.  .  .  .  The  func- 
tions of  judges  in  equity  cases  in  dealing  with  them  are  as- well  settled 
a  part  of  the  judicial  power  and  as  necessary  to  its  administration 
as  the  functions  of  juries  in  common -law  cases.  Our  constitutions 
are  framed  to  protect  all  rights.  When  they  vest  judicial  power 
they  do  so  in  accordance  with  all  of  its  essentials,  and  when  they 
vest  it  in  any  court  they  vest  it  as  efficient  for  the  protection  of 
rights,  and  not  subject  to  be  distorted  or  made  inadequate.  The 
right  to  have  equity  controversies  dealt  with  by  equitable  methods 
is  as  sacred  as  the  right  of  trial  by  jury.  Whatever  may  be  the 
machinery  for  gathering  testimony  or  enforcing  decrees,  the  facts 
•and  the  law  must  be  decided  together;  and  when  a  chancellor  de- 
sires to  have  the  aid  of  a  jury  to  find  out  how  facts  appear  to  such 
unprofessional  men,  it  can  only  be  done  by  submitting  single  issues 


Digitized  by 


Google 


no  The  Annals  of  the  American  Academy 

of  pure  fact,  and  they  cannot  foreclose  him  and  his  conclusions 
unless  they  convince  his  judgment." 

And  again: 

"In  all  ages  and  in  all  countries  this  distinction  by  nature, 
which  was  never  called  'equitable'  except  in  English  jurisprudence, 
where  it  was  first  so  called  from  an  idea  that  the  rights  were  im- 
perfect because  unknown  in  the  rude  ages,  when  property  was 
scanty,  and  business  almost  unheard  of  in  the  regions  outside  of 
great  cities,  has  been  recognized  and  provided  for  by  suitable 
methods  substantially  similar  in  character.  .  .  .  The  system  of 
chancery  jurisprudence  has  been  developed  as  carefully  and  as  judi- 
ciously as  any  part  of  the  legal  system,  and  the  judicial  power  in- 
cludes it,  and  always  must  include  it.  Any  change  which  transfers  the 
power  that  belongs  to  a  judge,  to  a  jury,  or  to  any  other  person  or 
body,  is  as  plain  a  violation  of  the  constitution  as  one  which  should 
give  the  courts  executive  or  legislative  power  vested  elsewhere.  The 
cognizance  of  equitable  questions  belongs  to  the  judiciary  as  a  part 
of  the  judicial  power,  and  under  our  constitution  must  remain 
vested  where  it  always  has  been  vested  heretofore." 

Note  the  significance  of  the  language: 

"The  right  to  have  equity  controversies  dealt  with  by  equitable 
methods  is  as  sacred  as  the  right  of  trial  by  jury."  * 

It  follows,  then,  that  whenever  a  citizen  presents  to  the  chan- 
cellor a  state  of  facts  which  shows  that  his  rights  are  threatened,  the 
result  of  which  will  work  irreparable  injury  without  adequate  rem- 
edy at  law,  his  right  is,  according  to  the  immemorial  practice  of  the 
chancellors  to  the  present  time,  to  have  the  chancellor  issue  for  him 
the  writ  without  which  irreparable  injury  cannot  be  prevented.  If 
the  chancellor  refuses  to  issue  the  writ,  or  if  the  legislature  refuses 
to  allow  the  chancellor  to  exercise  that  right,  then  you  have  a  situa- 
tion where  the  citizen  is  deprived  of  his  rights.  Wherever  the  con- 
dition of  facts  exists  which  show  irreparable  injury  without  adequate 
remedy  at  law,  there  the  suitor  is  entitled,  under  the  constitu- 
tion, to  the  equitable  right  of  injunction,  as  he  is  under  other 
conditions  entitled  to  a  trial  by  jury,  when  it  comes  to  the  remedial 
side  of  the  court.  It  follows  that  the  legislature  cannot  pro- 
hibit the  exercise  of  that  power  by  the  chancellor  without  inter- 
fering with  the  rights  of  the  citizen.  The  constitution  of  the  United 
States  provides  that  the  Supreme  Court  of  the  United  States,  and 
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such  inferior  courts  as  the  legislature  may  "from  time  to  time  ordain 
and  establish"  shall  be  vested  with  the  judicial  power.  Congress 
may  create  the  court,  give  it  jurisdiction  over  the  subject-matter, 
but  when  thus  created  and  given  jurisdiction,  the  constitution  vests 
in  the  court  the  judicial  power.  It  is  just  as  much  the  right  of 
the  citizen  to  ask  for  the  writ  of  injunction  as  it  is  to  demand  a 
trial  by  jury,  and  if  he  is  deprived  of  it  by  the  legislature  he  is 
deprived  of  a  constitutional  right  just  as  much  as  he  would  be  de- 
prived if  deprived  of  the  right  of  trial  by  jury.  Shall  a  man 
suffer  deprivation  of  his  constitutional  right,  for  twenty- four  or 
forty-eight  hours?  If  the  legislature  can  say  the  order  shall  not 
be  issued  except  after  forty-eight  hours'  notice,  it  can  equally  well 
say  seven,  ten  or  fourteen  days.  My  opinion  is  that  the  legislature 
cannot  impair  the  judicial  power.  It  is  vested  in  the  courts  through 
the  operation  of  the  constitution.  We  inherit  the  right  to  the  equit- 
able judicial  power  in  the  same  manner  and  with  the  same  inde- 
feasible title  that  we  inherit  the  right  to  the  common-law  judicial 
power. 

I  want  to  say  here,  in  passing,  that  there  is  not  the  slightest 
question  to-day  of  the  right  of  the  Federal  court  to  issue  a  tempo- 
rary restraining  order  when  proper  conditions  are  presented,  without 
notice  and  hearing,  purely  ex  parte.  In  the  great  Debs  case,  which 
is  the  most  conspicuous  case  of  its  kind,  the  opinion  in  which  was 
drawn  by  one  of  the  ablest  men  who  ever  sat  in  the  Supreme  Court 
of  the  United  States,  recently  passed  to  his  reward,  Justice  Brewer — 
in  this  case  there  was  an  ex  parte  order  issued.  Lyman  Trumbull,  a 
distinguished  lawyer,  made  it  the  first  point  in  his  brief  that  the 
injunction  issued  under  those  circumstances,  for  the  violation  of 
which  Mr.  Debs  had  been  sentenced  to  five  months'  imprisonment, 
could  not  be  properly  enforced  against  him.  The  first  point  made 
was  that  the  injunction  was  issued  ex  parte,  without  notice.  The 
specific  point  was  made,  and  the  court  did  not  dignify  it  by  even  a 
reference  to  it ;  so,  to-day  a  restraining  order  can  be  issued  without 
notice.  Now,  because  it  is  understood  to  be  a  promise  of  the  Re- 
publican party,  during  the  campaign  of  1908,  a  proposed  bill  pro- 
vides that  when  a  temporary  restraining  order  has  been  issued  with- 
out notice  it  shall  be  dissolved  after  the  expiration  of  seven  days, 
unless  the  judge  sees  fit  during  that  time,  after  notice  and  hearing, 
to  continue  it.    It  is  not  within  the  power  of  Congress  to  decree  an 
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injunction.  It  is  only  within  the  power  of  the  court.  It  is  a  judi- 
cial power.  It  is  for  the  chancellor  to  say  whether  irreparable 
injury  is  threatened  and  whether  the  complainant  shall  have  an  in- 
junction to  protect  his  rights.  It  is  not  for  the  legislature  to  say 
by  an  arbitrary  act  that  at  the  end  of  seven  days  irreparable  harm 
has  ceased  to  be  threatened,  and  that  the  conditions  established  by 
proof  no  longer  exist. 

It  is  for  the  same  judge  to  determine  when  the  injunction 
shall  be  dissolved,  or  for  some  other  judge  or  judges  to  whom  an 
appeal  may  be  made..  I  do  not  believe  the  legislature  can  arbitrarily, 
without  reference  to  the  merits,  say  that  an  injunction  shall  expire 
at  any  specific  time,  where  there  are  rights  requiring  continuance 
of  the  injunction.  The  legislature  cannot  issue,  or,  in  my  opinion, 
dissolve  an  injunction.  This  is  not  a  government  by  the  legislature. 
It  is  a  government  of  law,  and  not  of  men,  especially  men  that  sit 
controlled,  as  men  are  in  the  American  Congress,  by  overpowering 
political  considerations.  This  is  the  great  fundamental  proposition 
in  the  constitution,  that  guarantees  to  you  and  to  me  the  enjoyment 
of  the  perscttial  rights  that  were  given  to  us  by  the  Creator  to  enjoy. 
For  these  reasons  I  believe  that  the  bill  now  pending  is  no  credit 
to  the  administration,  nor  do  I  believe  it  will  be  any  credit  to  the 
American  Congress  if  it  passes.  I  am  fundamentally  and  utterly 
opposed  to  any  infringement  by  the  legislature  of  the  judicial  power. 
Its  free  and  untrammeled  exercise  is  necessary  to  our  freedom,  and 
the  maintenance  of  our  rights. 

I  want  to  say  a  word  about  this  platform.  I  want  to  say,  first, 
that  this  plank  in  this  platform  placated  nobody,  appealed  to  nobody, 
was  commended  by  nobody.  The  representatives  of  the  American 
Federation  of  Labor  had  a  right  to  present  their  contention  to 
the  conventions.  The  American  Federation  of  Labor  looks  upon  this 
plank  with  contempt.  They  wanted  some  legislation  that  carried 
out  some  ideas  they  had.  The  Republican  party  merely  threw  a 
tub  to  a  whale,  and  I  want  to  say  it  was  a  mighty  poor  tub.  The 
whale  was  entitled  to  better  treatment.  The  demand  should  have 
been  refused  in  a  manly  and  courageous  way.  Instead  of  this,  a 
rhetorical  subterfuge  was  adopted.  The  plank  reads:  "The  Re- 
publican party  will  at  all  times  uphold  the  authority  and  integrity  of 
the  courts,  state  and  Federal,  and  will  ever  insist  that  their  powers 
to  enforce  their  process,  and  protect  life,  liberty  and  property  shall 
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be  preserved  inviolate."  I  would  like  to  know  whether  a  piece  of 
legislation  that  undertakes  to  dissolve  an  injunction  issued  by  the 
court  to  protect  my  rights,  where  I  am  threatened  with  irreparable 
injury,  without  a  hearing,  is  not  an  invasion  of  the  rights  of  the 
court  in  the  exercise  of  its  judicial  power.  It  does  not  preserve 
them  "inviolate,"  as  this  glittering  generality  declares  they  intend 
to  do.  Again,  "We  believe,  however,  that  the  rules  of  procedure  in 
the  Federal  courts  with  respect  to  the  issuance  of  the  writ  of  in- 
junction should  be  more  accurately  defined  by  statute,  and  that  no 
injunction  or  temporary  restraining  order  should  be  issued  without 
notice,  except  where  irreparable  injury  would  result  from  delay,  in 
which  case  a  speedy  hearing  thereafter  should  be  granted,"  and  that 
is  exactly  the  law  as  it  stands  to-day.  The  convention  said  that  when 
a  temporary  restraining  order  to  restrain  irreparable  harm  was  issued 
without  notice,  a  speedy  hearing  should  be  granted.  That  means  that 
the  judge  who  issued  it  should  exercise  his  discretion  speedily  in  de- 
termining whether  or  not  the  injunction  should  be  continued.  What 
does  the  bill  do  which  is  alleged  to  be  a  performance  of  the  promise 
of  the  Republican  party?  It  substitutes  for  the  discretion  of  the 
judiciary  the  arbitrary  fiat  of  the  legislature,  and  dissolves  the  in- 
junction within  seven  days,  no  matter  whether  the  injury  still 
threatens  or  not.  It  may  be  said  that  the  literal  fulfillment  of  the 
promise  would  be  as  puerile  as  the  promise  itself.  If  you  are  going 
to  carry  out  a  puerile  promise,  make  the  performance  as  puerile 
as  the  promise.  If  the  law  must  be  passed  because  of  the  sacro- 
sanct character  of  the  promise,  then  carry  out  the  promise  and  go 
no  further.  The  pending  bill  goes  way  beyond  it  and  cannot  be 
justified  by  the  platform. 

Now,  I  have  a  few  more  words  I  want  to  say  about  this  great 
question.  I  cannot  stop  here.  I  do  not  propose  to  start  in  and  dis- 
cuss the  legislation  my  friends  insist  upon. 

I  was  much  surprised,  I  am  free  to  say,  to  hear  my  learned 
friend  who  has  just  addressed  you  quote  a  part,  and  a  part  only, 
of  some  English  legislation  on  this  question.  I  think  I  am  entitled 
to  say  that  he  deliberately  suppressed  the  balance  of  the  statute  from 
which  he  made  the  quotation.  [For  Mr.  Ralston's  reply  to  this 
charge,  see  page  118. — Editor.]  My  learned  friend,  Mr.  Ralston, 
appeared  before  me,  when  I  was  a  member  of  the  Judiciary  Com- 
mittee of  the  House  of  Representatives  and  read  this  same  extract 
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from  this  same  English  statute,  when  urging  the  passing  of  legis- 
lation before  the  American  Congress  which  would  exempt  labor  or- 
ganizations from  injunctions  where  the  act,  if  committed  by  a  single 
man,  would  not  be  a  crime;  but  he  failed  to  say  then,  as  he  did 
this  morning,  that  there  were  important  qualifications  connected 
with  the  English  statute  which  passed  in  1875  ^"^  was  amended  in  a 
material  part  in  1906.^  I  will  call  your  attention  right  now  to  some 
of  the  profound  qualifications  that  tend  somewhat  to  discount  the 
vividness  of  the  suggestion  made  by  him.  I  may  say  this :  I  do  not 
think  my  learned  friend  had  any  particular  occasion  to  leave  the 
impression  he  gave  you.  [See  Mr.  Ralston's  statement,  p.  118. 
— Editor.]  In  my  minority  views  that  I  wrote  in  1902  I  called 
the  attention  of  Congress  and  the  country,  and  my  learned  friend, 
to  the  fact  that  he  then  made  the  same  suppression  that  he  has 
made  now.  I  do  not  know  whether  he  ever  read  those  minority 
views  or  not,  but  I  assume  he  has  read  the  statute,  and  that, 
therefore,  he  knows  what  I  am  going  to  call  your  attention  to. 
It  is  true  that  the  English  statute  provided  that  no  one  should 
be  indicted  for  conspiracy  for  an  act  which,  if  done  by  a  single 
individual,  would  not  be  a  crime,  yet  in  the  same  statute  which 
was  passed  by  Parliament — by  the  same  omnipotent  English  Parlia- 
ment, which  can  to-day,  if  it  wishes,  repeal  the  Magna  Charta  and 
deprive  the  citizen  of  the  right  of  habeas  corpus,  because  they  have 
an  unwritten  constitution  which  does  not  restrain  legislative 
action, — in  that  act  they  took  care  to  make  things  punishable  as 
crimes  that  I  submit,  without  hesitation,  are  not  punishable  as 
crimes  in  any  other  civilized  jurisdiction,  either  English  or  else- 
where. Let  me  call  attention  to  some  of  them,  and  no  in- 
telligent conception  of  this  legislation  can  be  had,  or  obtained,  ex- 
cept by  a  careful  knowledge  of  these  exceptions  and  limitations. 
The  English  statute  provides,  among  other  things,  that  nothing 
"shall  exempt  from  punishment  a  party  guilty  of  conspiracy  for 
which  punishment  is  awarded  by  any  act  of  Parliament,"  so  that 
act  left  them  subject  to  indictment  for  all  conspiracies  then  punish- 

>An  examination  of  Mr.  Rals ton's  notes  shows  that  while  he  did  not 
quote  the  particular  paragraph  I  had  in  mind  when  I  replied,  he  did  refer 
to  and  purport  to  state  Its  effect  when  he  said:  "Even  before  this  act  was 
adopted  the  law  of  England  had  been  liberalized,  and,  largely  based  upon 
the  legislative  expression  of  such  liability,  a  bill  was  prepared  and  intro- 
duced into  the  House  of  Representatives  of  the  United  States,  reading  as 
follows,"  etc 
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able.  Second,  "Nothing  in  this  section  shall  affect  the  law  relating 
to  riot,  unlawful  assembly,  breach  of  the  peace  or  sedition,  or  any 
offense  against  the  state  or  sovereign." 

Let  me  go  a  little  further.  The  third  exception  provided  that 
"Where  a  person  employed  by  a  municipal  authority 'or  by  any 
company  or  contractor,  upon  whom  is  imposed  by  act  of  Parlia- 
ment the  duty  or  who  have  otherwise  assumed  the  duty  of  sup- 
plying any  city,  borough,  town  or  place,  or  any  part  thereof,  with 
gas  or  water,  wilfully  and  maliciously  breaks  a  contract  of  service 
with  that  authority,  or  company,  or  contractor,  knowing  or  having 
reasonable  cause  to  believe  that  the  probable  consequences  of  his  so 
doing,  either  alone  or  in  combination  with  others,  will  be  to  de- 
prive the  inhabitants  of  that  city,  borough,  town,  place  or  part, 
wholly  or  to  a  great  extent  of  their  supply  of  gas  or  water,  he  shall, 
on  conviction  thereof  by  a  court  of  summary  jurisdiction  or  on  in- 
dictment as  hereinafter  mentioned,  be  liable  either  to  pay  a  penalty 
not  exceeding  twenty  pounds  or  to  be  imprisoned  for  a  term  not 
exceeding  three  months  with  or  without  hard  labor." 

Now,  how  much  of  a  boycott  would  you  think  could  be  carried 
on  successfully  in  England  against  the  water  company,  or  electric 
light  company,  which  was  responsible  for  the  supply  of  water  or 
gas  to  the  inhabitants?  The  act  of  a  single  individual  was  made 
punishable  as  a  crime.  There  is  no  such  legislation  in  this  country. 
No  one  found  any  legislation  of  that  sort  which  they  could  use  for 
the  situation  here  in  the  last  three  or  four  weeks.  A  little  further : 
"Where  any  person  wilfully  and  maliciously  breaks  a  contract  of 
service  or  of  hiring,  knowing  or  having  reasonable  cause  to  believe 
that  the  probable  consequences  of  his  so  doing,  either  alone  or  in 
combination  with  others,  will  be  to  endanger  human  life  or  cause 
serious  bodily  injury  or  to  expose  valuable  property,  whether  real 
of  personal,  to  destruction  or  serious  injury,  he  shall,  on  conviction 
thereof,"  be  fined  or  imprisoned.  Where  would  a  boycott  be  on  that 
proposition?    How  long  could  they  carry  it  on  successfully? 

The  fifth  exception  is  found  under  the  following  proviso : 

"Every  person  who,  with  a  view  to  compel  any  other  person  to 
abstain  from  doing  or  to  do  any  act  which  such  other  person  has  a 
legal  right  to  do  or  abstain  from  doing,  wrongfully  and  without 
legal  authority — 

I.    "Uses  violence  to  or  intimidates  such  other  person  or  his 
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wife  or  children,  or  injures  his  property" — that  is  to  say,  whenever 
any  individual  either  uses  violence  or  intimidates  any  other  person, 
or  his  wife  or  children,  or  injures  his  property,  he  is  liable  to  fine  and 
imprisonment. 

2.  A  man  cannot  persistently  follow  another  person  about  from 
place  to  place  under  this  statute,  in  England,  without  such  individual 
being  guilty  of  a  crime,  punishable  by  fine  and  imprisonment.  This 
did  not  occur  to  my  learned  friend  when  he  gave  you  this  legislation 
and  when  he  gave  it  to  my  committee. 

It  is  getting  to  be  important  that  in  these  great  discussions  we 
should  have  all  the  facts.  The  statement  of  part  of  the  facts  is 
not  particularly  useful  in  reaching  an  intelligent  and  safe  conclusion. 
If  you  have  a  good  case  there  is  no  reason  why  you  should  sup- 
press any  of  the  important  facts,  especially  when  you  expect  to 
rely  on  part  of  that  legislation  to  establish  your  contention.  At 
least,  that  is  my  view. 

(3)  Provides  fine  and  imprisonment  for  any  one  who  "hides 
any  tools,  clothes  or  other  property,  or  deprives  him  of  or  hinders 
him  in  the  use  thereof." 

(4)  Any  one  who  "watches  or  besets  the  house  or  other  place 
where  such  other  person  resides  or  works,  or  carries  on  business, 
or  happens  to  be,  or  the  approach  to  such  house  or  place,"  is  sub- 
ject to  fine  and  imprisonment. 

(5)  Any  person  who  "follows  such  other  person  with  two  or 
more  other  persons,  in  a  disorderly  manner,  in  or  through  any  street 
or  road"  shall  be  liable  to  fine  or  imprisonment. 

Now,  if  human  ingenuity  can  suggest  any  other  thing  that  is 
done  in  connection  with  a  boycott  which  is  not  specifically  punish- 
able by  this  act  of  Parliament  when  "committed  by  one  person,"  I 
cannot  imagine  or  conceive  of  it.  Now,  that  would  be  a  great  boon, 
would  it  not,  to  the  labor  organizations?  I  submit  to  my  friend 
that  he  is  not  using  this  audience  in  a  candid  manner.  I  submit  to 
my  learned  friend  that,  after  having  presented  this  to  my  com- 
mittee in  1902,  and  having  characterized  it  since,  without  calling 
attention  to  these  exceptions — I  protest  that  it  is  not  entirely  candid 
in  an  institution  of  this  kind,  intended  to  produce  intelligent  think- 
ing, to  suppress  the  vital  portions  of  a  statute. 

Now,  my  friends,  I  have  taken  a  great  deal  more  time  than  I 
intended  to  when  I  began.     I  close  the  whole  discussion,  so  far  as  I 
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am  concerned,  with  this  final  suggestion.  This  act  of  Congress  which 
is  now  proposed  is  predicated  upon  the  idea  that  there  is  neglect 
upon  the  part  of  the  court  in  giving  an  oral  hearing.  Let  me  say 
this:  Whenever  a  temporary  restraining  order  is  issued,  it  is  open 
to  the  respondents,  who  are  those  restrained,  to  apply  immediately 
to  the  chancellor  issuing  that  order  for  a  dissolution  of  the  injunc- 
tion. He  does  not  have  to  wait  one  day  or  seven  days.  He  can 
apply  on  the  same  day  that  the  order  is  issued,  and  it  is  in  the 
discretion  of  the  court  as  to  when  the  hearing  shall  be  had. 

I  challenge  the  production  of  a  well-authenticated  case  where  a 
Federal  judge  (I  do  not  say  the  judges  are  above  criticism;  the 
bench  is  fallible,  it  is  finite,  as  is  every  other  human  institution) — 
but  I  challenge  the  production  of  a  well-authenticated  case  where 
there  has  been  an  abuse  of  discretion  by  a  Federal  judge  in  a  re- 
fusal to  grant  a  speedy  hearing  on  a  motion  to  dissolve  a  tem- 
porary restraining  order.  The  Federal  judges  are  entitled  to  the 
approval  expressed  by  the  Supreme  Court  of  the  United  States 
in  the  Young  case,  where  the  court  said:  "No  injunction  ought  to 
be  granted  unless  in  a  case  reasonably  free  from  doubt.  We  think 
such  rule  is,  and  will  be,  followed  by  all  the  judges  of  the  Federal 
courts." 

Let  me  give  you  an  illustration — one  case  which  caused  a  great 
deal  of  disturbance  in  the  House  of  Representatives  and  in  the 
Senate.  Great  statesmen  sitting  there  to  legislate  and  deliberate 
upon  great  questions  affecting  the  welfare  of  ninety  millions  of 
people,  took  occasion  in  public  speech  to  assail  Judge  Dayton,  of 
West  Virginia,  for  issuing  without  notice  a  temporary  restraining 
order,  and  making  it  returnable  about  thirty  days  after  issuance. 
Several  senators  and  representatives,  and  men  holding  high  places, 
allowed  themselves  to  become  vigorously  disturbed.  The  fact  is 
that  Judge  Dayton  did  issue  the  order  without  notice.  It  was  ad- 
journed three  times,  and  during  that  whole  period,  covering  more 
than  a  year,  this  case  of  the  Hitchman  Coal  Company  was  allowed 
to  rest  and  the  attorneys  for  the  defendants  never  gathered  them- 
selves together  sufficiently  to  even  make  a  motion  to  dissolve  that 
injunction,  but  had  it  continued  on  their  own  motion  over  a  year. 
For  that.  Judge  Dayton  was  without  limit  assailed,  when  the  delay 
was  wholly  at  the  instance  of  the  defendants,  and  in  no  sense  the 
fault  of  the  judge.     That  is  one  of  the  cases  which,  I  understand, 
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is  relied  upon  to  justify  this  legislation.  My  learned  friend  on 
the  other  side  will  have  some  difficulty  in  finding  any  well-authenti- 
cated cases  of  abuse.  On  the  whole,  the  Federal  judiciary  has  dis- 
charged its  duty  in  a  way  that  is  worthy  of  the  approval  and 
approbation  of  law-abiding,  God-fearing,  liberty-loving  American 
citizens. 


Mr.  Ralston's  Reply,  Made  at  the  Close  of  Mr.  Littlefield's 

Address 

In  the  heat  of  his  discussion,  Mr.  Littlefield,  accomplished 
speaker  as  he  is,  has  been  led  into  making  statements  which,  I  am 
sure,  on  cooler  reflection  he  will  be  glad  to  withdraw.  He  has 
practically  charged  me  with  suppressing,  before  you,  part  of  the 
trades  union  act  of  1906.  I  may  say  that  I  have  that  written  in 
full  in  the  paper  before  you,  and  it  was  not  read  merely  from  con- 
sideration of  time. 

Mr.  Littlefield  has  also  stated  that  I  was  guilty  of  some  sup- 
pression in  appearing  before  the  committee  of  which  he  had  the 
honor  to  be  a  member,  in  the  House  of  Representatives.  I  think 
he  is  slightly  in  error  in  his  statement,  as  he  made  it.  The  act  from 
which  I  read  was  passed  in  1906,  and  my  appearance  before  the 
committee  of  which  he  was  a  member  was  in  1902,  and  I  feel  that 
my  prescience  in  1902  was  not  sufficient  to  know  what  was  passed 
in  1906;  but  if  he  means  to  say  that  at  the  time  of  my  appearance 
I  did  not  read  all  the  act  of  1871,  I  must  say  that  may  or  may  not 
be  true.  I  have  no  recollection  upon  the  point,  but  the  question 
which  was  then  before  the  house  was  exactly  whether  there  should 
be  given  the  modification  of  the  statute  which  I  have  described  and 
narrated  to  you  fully,  and  I  then  contended,  as  I  now  contend, 
that  peaceful  boycotts  ought  to  be  absolutely  out  of  the  power  of 
courts  of  equity.  From  the  citation  which  Mr.  Littlefield  has 
read  to  you,  and  from  the  old  act,  which  related  not  to  peaceful 
boycotts,  but  to  boycotts  involving  an  element  of  wrong,  which  I  did 
not  then  contend  should  escape  the  power  of  courts  of  equity,  and 
do  not  now  contend,  it  would  have  been  impertinent  and  a  waste 
of  time  to  read  the  articles  referred  to  to-day,  and  which  were  not 
involved  in  this  discussion. 
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Statement    by    Mr.    Littlefield^    Following    Mr.    Ralston's 

Reply 

I  take  great  pleasure  in  saying,  first,  that  I  assume  no  respon- 
sibility for  what  my  friend  did  not  read.  He  read  exactly  what  he 
read,  and  did  not  read  what  he  said  he  did  not  read.  Let  him  pub- 
lish with  his  remarks  the  Act  of  1875,  ^^^  when  he  does  he  will 
see,  as  he  knows  now,  that  the  Act  of  1906  made  an  amendment  in 
only  one  particular. 

Let  the  gentleman  publish  with  his  remarks,  as  an  appendix  or 
otherwise,  the  Act  of  1906  and  the  Act  of  1875,  and  then  if  any- 
body takes  pains  to  read  this  discussion  later,  let  him  state  whether 
I  have  accurately  stated  this. 


Appendix^ 


Comparative   Summary   Provisions   of   English   Statutes   of    1875 
Concerning  Conspiracy  and  Protection  of   Property, 

and  1906,  Regulating  Trades  Unions  and  ^ 

Trades  Disputes. 

As  Mr.  Ralston  has  not  quoted  the  Act  of  1875  and  the  Act  of  1906, 
I  quote  so  much  of  both  of  those  acts  in  parallel  columns  as  relates  to  sub- 
stantive offenses  and  civil  liability — the  Act  of  1906,  with  one  exception, 
relating  to  civil  liability  only: 

English    Statutes,    Vol.    10,    1875,      English    Statutes,    Vol.    44,    1906, 
Chap.  86  (38  and  39  Vict.).  Chap.  47  (6  Edw.  VII). 

An  Act  for  amending  the  Law  re-  An  Act  to  provide  for  the  regula- 

lating  to  Conspiracy,  and  to  the  Pro-  tion  of  Trades  Unions  and  Trades 

tection  of   Property,   and   for   other  Disputes.     (21st  Dec,  1906.) 
purposes.     (13th  August,   1875.) 

Be  it  enacteJ  by  the  Queens  most  Be  it  enacted  by  the  King's  most 
Excellent  Majesty,  by  and  with  the  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Com-  Spiritual  and  Temporal,  and  Com- 
mons in  this  present  Parliament  as-  mons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  sembled,  and  by  the  authority  of  the 
same,  as  fallows:  same  as   follows: 

1.  This  Act  may  be  cited  as  the  i.  The  following  paragraph  shall 
Conspiracy  and  Protection  of  Prop-  be  added  as  a  new  paragraph  after 
crty  Act,  187s  the  first  paragraph  of  section  three 

2.  This  Act  shall  come  into  opera-  of  the  Conspiracy  and  Protection  of 
tion  on  the  first  day  of  September,  Property  Act,  1875  :— 

one    thousand    eight    hundred    and 
seventy-five. 

The  following  appendix  was  prepared  by  Mr.  Littlefield  subsequent  to  his 
address. — [  Editob.  ] 
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Conspiracy,  and  Protection  of 
Property, 

3.  An  agreement  or  combination  by 
two  or  more  persons  to  do  or  procure 
to  be  done  any  act  in  contemplation 
or  furtherance  of  a  trade  dispute  be- 
tween employers  and  workmen  shall 
not  be  indictable  as  a  conspiracy  if 
such  act  committed  by  one  person 
would  not  be  punishable  as  a  crime. 

Nothing  in  this  section  shall  ex- 
empt from  punishment  any  persons 
guilty  of  a  conspiracy  for  which  a 
punishment  is  awarded  by  any  Act 
of  Parliament. 

Nothing  in  this  section  shall  affect 
the  law  relating  to  riot,  unlawful  as- 
sembly, breach  of  the  peace,  or  sedi- 
tion, or  any  offense  against  the  state 
or  the  sovereign. 

A  crime  for  the  purposes  of  this 
section  means  an  offense  punishable 
on  indictment,  or  an  offense  which  is 
*uoipiAuo3  iCjBuiuins  uo  diqnqsiund 
and  for  the  commission  of  which  the 
offender  is  liable  under  the  statute 
making  the  offense  punishable  to  be 
imprisoned  either  absolutely  or  at  the 
discretion  of  the  court  as  an  alterna- 
tive for  som^  other  punishment. 

Where  a  person  is  convicted  of  any 
such  agreement  or  combination  as 
aforesaid  to  do  or  procure  to  be  done 
an  act  which  is  punishable  only  on 
summary  conviction,  and  is  sentenced 
to  imprisonment,  the  imprisonment 
shall  not  exceed  three  months  or  such 
longer  time,  if  any,  as  may  have  been 
prescribed  by  the  statute  for  the  pun- 
ishment of  the  said  act  when  com- 
mitted by  one  person. 

4.  Where  a  person  employed  by  a 
municipal  authority  or  by  any  com- 
pany or  contractor  upon  whom  is  im- 
posed by  Act  of  Parliament  the  duty, 
or  who  have  otherwise  assumed  the 
duty  of  supplying  any  city,  borough, 
town  or  place,  or  any  part  thereof, 
with  gas  or  water,  wilfully  and  ma- 
liciously breaks  a  contract  of  service 
with  that  authority  or  company  or 
contractor,  knowing  or  having  reason- 
able cause  to  believe  that  the  prob- 
able consequences  of  his  so  doing, 
either  alone  or  in  combination  with 
others,  will  be  to  deprive  the  inhab- 
itants of  that  city,  borough,  town, 
place  or  part,  wholly  or  to  a  great 


"An  act  done  in  pursuance  of  an 
agreement  or  combination  by  two  or 
more  persons  shall,  if  done  in  con- 
templation or  furtherance  of  a  trade 
dispute,  not  be  actionable  unless  the 
act,  if  done  without  any  such  agree- 
ment or  combination,  would  be  ac- 
tionable." 
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extent  of  their  supply  of  gas  or 
water,  he  shall  on  conviction  thereof 
by  a  court  of  summary  jurisdiction, 
or  on  indictment  as  hereinafter  men- 
tioned, be  liable  either  to  pay  a  pen- 
alty not  exceeding  twenty  pounds,  or 
to  be  imprisoned  for  a  term  not  ex- 
ceeding three  months  with  or  with-  • 
out  hard  labor. 

Every  such  municipal  authority, 
company,  or  contractor  as  is  men- 
tioned in  this  section  shall  cause  to  be 
posted  up,  at  the  gasworks  or  water- 
works, as  the  case  may  be,  belonging 
to  such  authority  or  company,  or  con- 
tractor, a  printed  copy  of  this  section 
in  some  conspicuous  place,  where  the 
same  may  be  conveniently  read  by  the 
persons  employed,  and  as  often  as 
such  copy  becomes  defaced,  obliter- 
ated, or  destroyed,  shall  cause  it  to  be 
renewed  with  all  reasonable  despatch. 

If  any  municipal  authority  or  com- 
pany or  contractor  make  default  in 
complying  with  the  provisions  of  this 
section  in  relation  to  such  notice  as 

aforesaid,  they  or  he  shall  incur  on  • 

summary  conviction  a  penalty  not  ex- 
ceeding five  pounds  for  every  day 
during  which  such  default  continues, 
and  every  person  who  unlawfully  in- 
jures, defaces  or  covers  up  any  notice 
so  posted  up  as  aforesaid  in  pursuance 
of  this  Act,  shall  be  liable  on  sum- 
mary conviction  to  a  penalty  not  ex- 
ceedmg  forty  shillings. 

5.  Where  any  person  wilfully  and 
maliciously  breaks  a  contract  of  serv- 
ice or  of  hiring,  knowing  or  having 
reasonable  cause  to  believe  that  the 
probable  consequences  of  his  so  do- 
ing, either  alone  or  in  combination 
with  others,  will  be  to  endanger  hu- 
man life,  or  cause  serious  bodily  in- 
jury, or  to  expose  valuable  property 
whether  real  or  personal  to  destruc- 
tion or  serious  mjury,  he  shall  on 
conviction  thereof  by  a  court  of  sum- 
mary -jurisdiction,  or  on  indictment 
as  hereinafter  mentioned,  be  liable 
either  to  pay  a  penalty  not  exceeding 
twenty  pounds,  or  to  be  imprisoned 
for  a  term  not  exceeding  three 
months,  with  or  without  hard  labor. 

Miscellaneous. 

6.  Where  a  master,  being  legally 
liable  to  provide  for  his  servant  or 
apprentice  necessary   food»  clothing. 
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medical  aid,  or  lodging,  wilfully  and 
without  lawful  excuse  refuses  or 
neglects  to  provide  the  same,  where- 
by the  health  of  the  servant  or  ap- 
prentice is  or  is  likely  to  be  seriously 
or  permanently  injured,  he  shall  on 
summary  conviction  be  liable  either 
to  pay  a  penalty  not  exceeding 
twenty  pounds,  or  to  be  imprisoned 
for  a  term  not  exceeding  six  months, 
with  or  without  hard  labor. 

7.  Every  person  who,  with  a  view 
to  compel  any  other  person  to  ab- 
stain from  doing  or  to  do  any  act 
which  such  other  person  has  a  legal 
right  to  do  or  abstain  from  doing, 
wrongfully  and  without  legal  au- 
thority,— 

(i)  Uses  violence  to  or  intimi- 
dates such  other  person  or  his  wife 
or  children,  or  injures  his  property; 
or, 

(2)  Persistently  follows  such  other 
person  about  from  place  to  place;  or, 

(3)  Hides  any  tools,  clothes,  or 
other  property  owned  or  used  by  such 
other  person,  or  deprives  him  of  or 
hinders  him  in  the  use  thereof ;  or, 

(4)  Watches  or  besets  the  house 
or  other  place  where  such  other  per- 
son resides  or  works,  or  carries  on 
business,  or  happens  to  be,  or  the  ap- 
proach to  such  house  or  place;  or, 

(5)  Follows  such  other  person 
with  two  or  more  other  persons  in  a 
disorderly  manner  in  or  through  any 
street  or  road. 

Shall,  on  conviction  thereof  by  a 
court  of  summary  jurisdiction,  or  on 
indictment  as  hereinafter  mentioned, 
be  liable  either  to  pay  a  penalty  not 
exceeding  twenty  pounds,  or  to  be 
imprisoned  for  a  term  not  exceeding 
three  months,  with  or  without  hard 
labor. 

Attending  at  or  near  the  house  or 
place  where  a  person  resides,  or 
works,  or  carries  on  business,  or  hap- 
pens to  be,  or  the  approach  to  such 
house  or  place,  in  order  merely  to 
obtain  or  communicate  information, 
shall  not  be  deemed  a  watching  or  be- 
setting within  the  meaning  of  this 
section. 

8.  Where  on  any  Act  relating  to 
employers  or  workmen  a  pecuniary 
penalty  is  imposed  in  respect  of  any 
offense  under  such  Act,  and  no  power 
is  given  to  reduce  such  penalty,  the 


2.  (i)  It  shall  be  lawful  for  one 
or  more  persons,  acting  on  their  own 
behalf  or  on  behalf  of  a  trade  union 
or  of  an  individual  employer  or  firm 
in  contemplation  or  furtherance  of 
a  trade  dispute,  to  attend  at  or  near 
a  house  or  place  where  a  person  re- 
sides or  works  or  carries  on  busi- 
ness or  happens  to  be,  if  they  so  at- 
tend merely  for  the  purpose  of 
peacefully  obtaining  or  communicat- 
ing information,  or  of  peacefully  per- 
suading any  person  to  work  or  ab- 
stain from  working. 

(2)  Section  seven  of  the  Conspir- 
acy and  Protection  of  Property  Act, 
1875,  is  hereby  repealed  from  "at- 
tending at  or  near"  to  the  end  of 
the  section. 
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justices  or  court  having  jurisdiction 
in  respect  of  such  offense  may,  if 
they  think  it  just  so  to  do,  impose 
by  way  of  penalty  in  respect  of  such 
offense,  any  sum  not  less  than  one- 
fourth  of  the  penalty  imposed  by 
such  Act 


3.  An  act  done  by  a  person  in  con- 
templation or  furtherance  of  a  trade 
dispute  shall  not  be  actionable  on  the 
ground  only  that  it  induces  some 
other  person  to  break  a  contract  of 
employment  or  that  it  is  an  interfer- 
ence with  the  trade,  business,  or  em- 
ployment of  some  other  person,  or 
with  the  right  of  some  other  person 
to  dispose  of  his  capital  or  his  labor 
as  he  wills. 

4.  (i)  An  action  against  a  trade 
union,  whether  of  workmen  or  mas- 
ters, or  against  any  members  or  offi- 
cials thereof  on  behalf  of  themselves 
and  all  other  members  of  the  trade 
union  in  respect  of  any  tortious  act 
alleged  to  have  been  committed  by  or 
on  behalf  of  the  trade  union,  shall 
not  be  entertained  by  any  court. 

(2)  Nothing  in  this  section  shall 
affect  the  liability  of  the  trustees  of 
a  trade  union  to  be  sued  in  the 
events  provided  for  by  the  Trades 
Union  Act,  1871,  section  nine,  ex- 
cept in  respect  of  any  tortious  act 
committed  by  or  on  behalf  of  the 
union  in  contemplation  or  in  further- 
ance of  a  trade  dispute. 


I  also  quote  an  extract  from  the  minority  views  filed  by  me  as  a  member 
of  the  Judiciary  Committee  of  the  House  of  Representatives  in  1902: 


THE  ENGLISH  LAW. 

An  examination  of  the  origin  of 
the  legislation  which  is  relied  upon 
as  the  precedent  for  this  bill  will, 
perhaps,  be  instructive.  Jackson  H. 
Ralston,  Esq.,  an  attorney-at-law  and 
counsel  for  the  Federation  of  Labor, 
drew  this  bill  and  appeared  before 
the  committee  during  the  last  Con- 
gress in  advocacy  thereof.  As  to  the 
precise  language  of  the  bill  and  the 
precedents  therefor  he  used  this  lan- 
guage at  the  hearing: 

"I  want  to  say  that  upon  exam- 


ination of  the  statute  law  of  other 
jurisdictions  I  found  that  the  Parlia- 
ment of  England  had  met  the  very 
condition  that  seemed  to  be  confront- 
ing the  labor  organization  here,  and 
in  the  act  known  as  the  Trades 
Union  Act  of  1875,'  Parliament  had 
provided  that  where  an  act  could 
be  committed  by  an  individual  and 
not  be  criminal,  the  same  act,  if  com- 
mitted by  a  number  of  individuals  in 
combination,  could  not  be  made  the 
subject  of  the  criminal-conspiracy 
law  or  could  not  be  deemed  a  crim- 
inal act. 
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"The  Chairman— What  was  the 
date  of  that  act? 

"Mr.  Ralston — ^That  act  was  passed 
in  1875- 

"Mr.  Parker — Does  it  apply  to  all 
acts,  no  matter  what  they  are? 

"Mr.  Ralston — In  relation  to  trades 
disputes. 

"Mr.  Parker — It  would  not,  there- 
fore, apply  to  a  boycott? 

"Mr.  Ralston — Yes;  it  would  apply 
there  absolutely. 

"The  Chairman — Even  if  they 
starved  the  man  to  death? 

"Mr.  Ralston — Yes,  sir;  it  would 
apply  to  an  act  of  that  kind,  and  for 
this  reason:  That  any  man  has  a 
legal  right  to  purchase  from  any 
other  man  that  he  chooses,  and  there 
is  a  correlative  right  in  every  man  to 
refuse  to  sell  him  his  goods.  That  is 
right." 

Very  clearly  giving  to  the  commit- 
tee the  impression  that  the  language 
which  he  quoted  as  being  the  sub- 
stance of  the  English  law  was  a  cor- 
rect statement  of  the  scope  of  that 
legislation.  And  upon  this  same 
point,  more  effectively  impressing  the 
committee  with  the  idea  that  he  was 
simply  asking  in  substance  a  re-en- 
actment of  the  English  statute,  and 
leaving  upon  their  minds  the  impres- 
sion that  its  scope,  operation  and 
effect  had  been  accurately  stated  by 
him,  he  said  further: 

"Continuing  the  argument  I  had  in 
mind,  I  have  stated,  I  think  correctly, 
the  law  under  this  Act  of  1875.  Now 
the  Trades  Union  Act  was  followed 
in  Maryland  in  the  Act  of  1884.  I 
have  here  the  Maryland  act  as  it  was 
incorporated  in  the  code  of  1888.  The 
language  is  as  follows: 

*An  agreement  or  combination  by 
two  or  more  persons  to  do  or  procure 
to  be  done  any  act  in  contemplation 
or  furtherance  of  a  trade  dispute  be- 
tween employers  and  workmen  shall 
not  be  indictable  as  a  conspiracy  if 
such  act  committed  by  one  person 
would  not  be  punishable  as  an  offense. 
Nothing  in  this  section  shall  affect 
the  law  relating  to  riot,  unlawful  as- 
sembly, breach  of  the  peace,  or  any 
offense  against  any  person  or  against 
property.' 

"That  is,  as  I  say,  the  language  of 
the  Maryland  Act  of  1884. 


"Mr.  Parker — ^And  that  was  the 
language  of  the  English  Act  of  1875? 

"Mr.  Ralston — Almost  identically 
the  language  of  the  English  act  and 
the  language  which  has  been  followed 
in  the  bill  now  before  the  committee." 

Thus,  very  clearly  leaving  upon  the 
mind  of  the  committee  the  impression 
that  he  had  accurately  stated  the 
scope  of  the  English  statute.  The 
quotation  which  Mr.  Ralston  made 
from  the  Maryland  statute  is  accu- 
rate, and  the  effect  of  making  the 
quotation  is  only  to  intensify  the  im- 
pression that  he  had  also  accurately 
stated  the  scope  of  the  English  stat- 
ute. This  presentation  of  the  English 
statute,  with  the  idea  that  Congress 
was  to  accept  it  as  a  legislative  prec- 
edent in  legislating  upon  this  subject 
was  a  very  serious  misconception  of 
the  scope  of  the  English  law.  The 
fact  is,  as  the  brief  analysis  of  the 
English  statute  which  is  given  below 
will  show  beyond  all  possible  peradven- 
ture,  that  the  English  statute  when  ac- 
curately stated  is  very  much  narrower 
in  its  scope  than  the  language  used 
by  Mr.  Ralston  in  stating  the  English 
law,  and  is,  in  fact,  by  numerous  lim- 
itations and  restrictions  upon  its  op- 
eration, not  only  practically  innocu- 
ous, but  extremely  oppressive  in  its 
operation  upon  labormg  men,  as  it 
creates  offenses  theretofore  unknown 
in  the  English  law  and  never  yet  made 
nor  attempted  to  be  made  criminal  in 
any  American  jurisdiction. 

What  Mr.  Ralston  did  was  to  take 
one  section  of  a  chapter  nearly  word 
for  word,  disconnect  it  from  at  least 
eight  distinct  and  specific  provisions 
which  narrowed  and  limited  the  scope 
of  its  operations.  The  section  which 
he  quoted  as  a  legislative  precedent 
for  our  action  reads  as  follows,  and 
is  a  part  of  the  Conspiracy  and  Pro- 
tection of  Property  Act  of  1875: 

"An  agreement  or  combination  by 
two  or  more  persons  to  do,  or  procure 
to  be  done,  any  act  in  contemi^ation 
or  furtherance  of  a  trade  dispute  be- 
tween employers  and  workmen  shall 
not  be  indictable  as  a  conspiracy  if 
such  act  committed  by  one  person 
would  not  be  punishable  as  a  crime." 

The  first  exception  reads  as  fol- 
lows: 

"Nothing  in  this  section  shall  ex- 
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empt  from  punishment  any  persons 
guilty  of  a  conspiracy  for  which  a 
punishment  is  awarded  by  any  act  of 
Parliament" 

Just  what  the  scope  of  this  excei>- 
tion  is  could  not  be  stated  in  detail 
without  an  examination  of  the  stat- 
utory law  of  England  to  ascertain  as 
to  what  particular  subjects  the  law  of 
conspiracy  applies. 

The  second  exception  is: 

"Nothing  in  this  section  shall  affect 
the  law  relating  to  riot,  unlawful  as- 
sembly, breach  of  the  peace,  or  sedi- 
tion, or  any  offense  against  the  state 
or  the  sovereign." 

The  third  exception  provides: 

"Where  any  person  wilfully  and 
maliciously  breaks  a  contract  of  serv- 
ice or  of  hiring,  knowing  or  having 
reasonable  cause  to  believe  that  the 
probable  consequences  of  his  so  doing, 
either  alone  or  in  combination  with 
others,  will,  be  to  endanger  human 
life  or  cause  serious  bodily  injury, 
or  to  expose  valuable  property, 
whether  real  or  personal^  to  de- 
struction or  serious  injury,  he 
shall,  on  conviction  thereof  by  a 
.court  of  summary  jurisdiction  or  in- 
dictment, as  hereinafter  mentioned, 
be  liable  either  to  pay  a  penalty  not 
exceding  twenty  pounds,  or  to  be  im- 
prisoned for. a  term  not  exceeding 
three  months,  with  or  without  hard 
labor." 

The  scope  of  this  exception  will  be 
appreciated  when  it  is  considered  that 
it  is  not  infrequently  the  "probable 
consequence"  of  a  strike  to  expose 
valuable  property — a  man's  business  is 
certainly  "valuable  property" — ^to  se- 
rious injury,  and  wherever  there  is 
reasonable  cause  to  believe  that  such 
consequences  are  probable,  it  is  very 
dear  that  a  single  individual,  inde- 
pendent of  conspiracy,  who  "wilfully 
and  maliciously^'  violated  his  contract 
of  service  or  hiring  with  that  end  in 
view,  would  be  punishable  under  the 
English  law  by  fine  and  imprisonment. 
Such  an  act,  it  is  believed,  is  not  made 
a  crime  in  any  jurisdiction  in  this 
country,  and  it  is  thought  that  the 
Federation  of  Labor,  which  desires 
this  legislation,  would  protest  with 
great  vigor,  and  properly  so,  against 
the  enactment  of  a  statute  which 
would  make  such  an  act  on  the  part 


of  a  single  individual  punishable  by 
fine  and  imprisonment.  We  only  call 
attention  to  the  exceptions  which 
would  affect  laboring  men,  as  this 
legislation  is  requested  and  urged 
principally  by  the  labor  organizations 
for  the  purpose  of  ameliorating  their 
condition. 

The  fourth  exception  limiting  the 
scope  of  this  provision  of  the  Eng- 
lish law  provides  that  every  person 
who  uses  violence  to  or  intimidates 
any  other  person,  or  his  wife  or  chil- 
dren, or  injures  his  property  with  a 
view  to  compel  such  other  person  to 
abstain  from  doing  or  to  do  any  act 
which  such  other  person  has  a  legal 
right  to  do  or  abstain  from  doing, 
wrongfully  and  without  legal  author- 
ity, "shall,  on  conviction  thereof  by  a 
court  of  summary  jurisdiction,  or  on 
indictment  as  hereinafter  mentioned, 
be  liable  either  to  pay  a  penalty  not 
exceeding  twenty  pounds,  or  to  be  im- 
prisoned for  a  term  not  exceeding 
three  months,  with  or  without  hard 
labor." 

The  fifth  exception  provides  that 
whoever  for  the  same  purpose  per- 
sistently follows  such  other  person 
about  from  place  to  place  should  be 
punished  in  the  same  manner. 

The  sixth  exception  provides  that 
whoever  for  the  same  purpose  "hides 
any  tools,  clothes,  or  other  property 
owned  or  used  by  such  other  person, 
or  deprives  him  of  or  hinders  him  in 
the  use  thereof,"  shall  be  punished  in 
the  same  manner. 

The  seventh  exception  provides  that 
whoever  for  that  purpose  "watches  or 
besets  the  house  or  other  place  where 
such  other  person  resides  or  works  or 
carries  on  business  or  happens  to  be, 
or  the  approach  to  such  house  or 
place"  shall  be  punished  in  the  same 
manner. 

The  eighth  exception  provides  that 
whoever,  for  the  same  purpose,  "fol- 
lows such  other  person  with  two  or 
more  other  persons  in  a  disorderly 
manner  in  or  through  any  street  or 
road"  shall  be  punished  in  the  same 
manner. 

All  of  these  provisions,  with  the 
possible  exception  of  some  phases  of 
that  included  in  the  fourth  sub- 
division creating  new  and  addi- 
tional   criminal    offenses    upon    the 
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part  of  laboring  men,  and  especially 
laboring  men  engaged  in  the  familiar 
methods  universally  employed  for 
the  purpose  of  alleviating  their  con- 
dition by  strikes.  In  no  instance  in 
any  jurisdiction  in  this  country  are 
any  of  those  acts,  except  possibly  some 
included  in  the  fourth  subdivision 
made  punishable  as  crimes.  It  may 
be  safely  said  that  legislation  of  that 
sort  would  not  be  tolerated  for  a  mo- 
ment by  any  of  the  organizations 
which  are  interested  in  the  passage 
of  this  bill. 

Instead  of  ameliorating  the  con- 
dition of  the  laboring  man,  who  de- 
sires to  avail  himself  of  the  right  of 
the  strike  or  the  boycott  provisions 
of  the  law,  such  as  exist  in  the  Eng- 
lish statute,  they  narrow  and  restrict 
the  scope  of  the  operation  of  the 
general  provision  which  was,  pre- 
sumably under  a  misapprehension, 
cited  to  us  as  a  precedent  for  this 
bill.  The  enactment  of  such  drastic 
and  oppressive  provisions  would  place 
every  laboring  men  in  a  strait  jacket 
and  practically  destroy  the  efficiency 
of  every  labor  organization  in  the 
country.    Yet  when  fairly  stated  the 


provision  relied  upon  as  a  precedent 
for  this  bill  should  have  been  stated, 
and  should  be  stated  with  all  of  these 
qualifications  and  restrictions. 

It  is  not  credible  that  the  Federa- 
tion of  Labor  would  advocate  the 
adoption  of  the  English  statute 
from  which  this  extract  upon  which 
they  rely  as  a  precedent  was  made, 
creating  as  it  does  so  many  new  of- 
fenses aimed  explicitly  and  express- 
ly against  laboring  men  and  labor  or- 
ganizations. When  considered  in  con- 
nection with  Federal  legislation  the 
application  of  these  suggestions  is 
necessarily  confined  to  their  effect 
upon  interstate  trade  and  commerce. 
A  bill  similar  to  this  was  reported  by 
the  Judiciary  Committee  in  the  last 
Congress  (H.  R.  8917,  Report  No. 
2007),  but  at  the  time  of  making  the 
report  the  attention  of  the  committee 
had  not  been  called  to  the  provisions 
above  referred  to  in  the  English 
statute,  but  had,  in  fact,  as  the  re- 
sult of  the  partial  statement  of  the 
counsel,  been  diverted  therefrom. 
For  that  reason  no  allusion  was  made 
to  it  in  that  report 
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III.    Address  by  James  A.  Emery,  Esq., 
General  Counsel,  National  Council  for  Industrial  Defense,  Washington,  D.  C. 


Mr.  Chairman,  Ladies  and  Gentlemen: 

I  thank  the  chairman  for  his  kind  words,  and  I  hope  to  be 
brief  enough  under  the  circumstances  of  the  hour  not  to  repeat  the 
fault  of  that  great  Englishman  of  whom  it  was  said,  "That  he 
went  on  refining  while  others  thought  of  dining."  The  extent 
of  the  subject  and  the  limitation  of  time  permits  no  more  than  a 
fragmentary  discussion,  and  I  can  hope  to  do  no  more  than  respond 
in  outline  to  the  leading  criticisms  of  the  gentlemen  who  have  pre- 
ceded me  in  the  light  of  a  few  of  the  equitable  principles  which  I 
shall  call  to  your  attention. 

With  all  due  respect  to  the  distinguished  gentleman  who  has 
just  concluded,  his  discussion  seems  to  me  an  excellent  illustration 
of  the  confusion  that  is  bound  to  arise  through  failure  clearly  to 
grasp  the  peculiar  powers  of  equity  and  the  function  of  the  in- 
junctive remedy.  The  gentleman  defended  vehemently  that  which 
he  but  half -apprehended,  like  the  ancient  Bardolph,  whose  valor  was 
more  certain  than  his  understanding:  "Accommodated,  it  is  a  Chris- 
tian word  and  by  my  sword  I  will  defend  it.  Accommodated — 
that  is,  when  a  man  is — that  which — whereby — he  may  be  thought 
to  be — accommodated.     Which  is  an  excellent  thing." 

The  gentleman  declares,  but  undertakes  to  prove  by  reiteration 
rather  than  demonstration  that  an  injunction  issues  to  protect  only 
property  rights,  and  that  the  rights  usually  involved  in  what  are 
commonly  termed  labor  disputes  are  not  even  property  rights,  and 
therefore  a  court  of  equity,  through  the  injunctive  remedy,  has 
usurped  a  jurisdiction  in  violation  of  precedent  and  right.  The 
injunction  is  no  modem  device.  It  is  not  the  invention  of  a  recent 
day — ^an  outgrowth  of  modern  ingenuity.  The  ancient  writ  has  been 
for  centuries  the  chief  instrument  of  equity.  The  principles  of  its 
use  are  determined  by  the  decisions  and  practice  of  centuries,  its 
application  to  organizations  of  labor  is  but  a  modern  phase  of  its 
continuing  use  through  many  decades  to  prohibit  attacks  by  com- 
bination upon  rights  which  it  is  its  peculiar  office  to  protect.    These 
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rights,  the  gentleman  to  the  contrary,  are  "civil"  and  property  rights, 
rights  characterized  by  the  courts  as  "those  of  a  pecuniary  nature." 
The  gentleman  rests  his  appeal  and  his  argument  on  moral  no  less 
than  legal  grounds,  but  I  cannot  find  within  his  narrow  definition 
that  vast  body  of  rights  which  the  settled  law  of  many  centuries  has 
held  within  the  protection  of  the  injunction.  Indeed,  I  should  be 
interested  in  knowing  upon  what  theory  of  morals  it  could  be  con- 
tended that  it  was  right  to  issue  a  restraint  to  protect  a  man's  house 
or  his  business  or  his  horse,  and  not  himself. 

The  gentleman's  theory  of  a  property  right  is  that  of  mere 
ownership  in  a  house  or  lot,  of  lands  and  personalty.  "The  right 
of  property  in  man,"  he  says,  "was  destroyed  by  the  emancipation 
of  the  slave."  Nay,  man's  property  in  himself  was  recognized 
by  the  emancipation  of  the  slave,  for  the  first  and  most  elemental 
of  all  property  rights  is  that  of  man  in  his  own  labor.  The  founda- 
tion of  all  property  right,  it  is  the  one  treasury  possessed  by  each 
individual,  and  from  which  he  pays  in  the  sweat  of  his  face  his  way 
through  the  world.  But  he  owns  the  labor  of  his  head  no  less  than 
that  of  his  hands,  of  his  pen  no  less  than  that  of  his  pick,  of  his 
learning  no  less  than  its  product,  of  his  profession  no  less  than  his 
trade.  Every  exercise  of  mind  or  body  possessing  value  is  prop- 
erty as  much  as  the  coat  on  his  back  or  the  hat  on  his  head,  the 
house  in  which  he  lives,  or  the  land  whose  fruits  sustain  his  life. 
Nay,  more,  we  dispose  of  that  which  we  have  and  acquire  the  pos- 
sessions of  others  only  through  agreement,  and  therefore  the  most 
commonplace  and  necessary,  indeed,  socially,  the  most  indispensable, 
of  property  rights  is  the  right  of  contract.  These  rights  are  uni- 
versally recognized  not  merely  by  the  technical  rulings  of  genera- 
tions of  judges,  but  by  the  common  sense  of  mankind.  Every  one 
who  sits  within  sound  of  my  voice  has  sold  or  bought  labor,  and 
must  continue  not  only  to  do  so,  but  to  maintain  the  right  to  do  so, 
"for  so  the  whole  world  moves  around."  "No  right  of  property 
or  capital,"  said  Lord  Bramwell,  "was  so  sacred  or  carefully 
guarded  by  the  law  of  the  land  as  that  of  personal  liberty."  The 
constitutional  guarantee  of  "liberty  and  property,"  interpreted  by  the 
Supreme  Court  of  the  United  States,  embraces  not  merely  the  right 
of  the  citizen  to  the  free  use  of  his  powers  and  faculties  in  all  lawful 
ways  to  live  and  work  at  any  trade,  profession  or  business,  but  "for 
that  purpose  to  enter  into  all  contracts  that  may  be  proper,  necessary 
and  essential  in  his  carrying  out  the  purposes  mentioned." 
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The  Anthracite  Coal  Strike  Commission  epitomized  the  civil 
and  moral  law  by  saying: 

The  right  and  liberty  to  pursue  a  lawful  calling  and  to  lead  a  peaceable 
life,  free  from  molestation  or  attack,  concerns  the  comfcrrt  and  happiness  of 
all  men,  and  the  denial  of  them  means  the  destruction  of  one  of  the  greatest, 
if  not  the  greatest,  of  the  benefits  which  the  social  organization  confers. 

Thus  we  see  as  a  matter  of  common  sense  and  common  law 
that  not  merely  is  the  plant  of  the  manufacturer,  the  store  of  the 
merchant,  the  farm  and  equipment  of  the  farmer,  the  tools  of  the 
mechanic,  the  pick  of  the  laborer,  the  property  of  each,  but  it  is 
likewise  the  property  right  of  each  to  use  them  in  any  lawful  man- 
ner, and  the  skill  with  which  they  are  used  is  no  less  the  property 
of  him  who  possesses  it  than  the  instrumentalities  and  properties 
through  which  it  is  exercised.  So  it  must  be  obvious  to  you  and 
me,  evidenced  by  our  daily  experience,  apparent  in  our  customs, 
embedded  in  our  law  and  confirmed  by  our  courts  that  the  civiliza- 
tion of  which  we  are  a  part  rests  upon  the  fact  that  not  only  are 
our  lands  and  chattels  property,  but  the  rights  by  which  we  acquire 
and  dispose  of  them  and  use  them  to  our  own  profit  and  our 
neighbors'  benefit,  as  well  as  the  peculiar  qualities  and  powers  of 
mind  and  body  that  may  be  turned  to  our  pecuniary  advantage,  are 
rights  of  property  and  entitled  to  protection  as  such,  however  in- 
tangible they  may  be,  as  much  as  those  tangible  physical  objects 
which  the  eye  sees  and  the  hands  feel. 

When  we  exercise  these  rights  in  commerce  and  industry, 
earning  a  reputation  for  skill  in  manufacture,  honesty  and  enter- 
prise in  trading,  and  custom  accrues  to  us;  that  reputation  which 
we  have  in  the  minds  of  others  because  of  the  quality  of  our 
product,  the  character  of  our  workmanship,  the  promptness  with 
which  we  pay  our  debts,  and  all  those  circumstances  and  incidents 
that  contribute  to  give  us  esteem  in  the  judgment  of  the  buying 
public,  constitute  a  property  right  as  valuable  as  store  and  factory 
and  skill  themselves,  and  we  term  it  the  goodwill  of  business.  We 
frame  our  statutes  and  enforce  our  laws  in  recognition  of  that  fact. 
The  Sherman  act  was  framed  upon  this  very  theory,  giving  triple 
damages  for  injury  to  a  business.  The  Wilson,  Dingley  and  Payne 
tariflf  acts  each  recognized  this  principle  in  some  of  their  provisions, 
and  it  is  a  common  transaction  of  the  commercial  world  so  widely 
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recognized  as  to  come  within  the  knowledge  of  all  men  that  the 
goodwill  of  a  business  is  not  only  a  separate  and  distinct  property 
from  the  physical  instrumentalities  used  in  the  transacticm  of  busi- 
ness, but  that  goodwill  is  frequently  bought  and  sold  without  refer- 
ence to  the  realty  or  chattels  in  the  use  of  which  it  has  come  into 
being. 

The  rights  I  define  and  enumerate  are  not  rare  and  recondite. 
The  daily  press  familiarizes  each  of  you  with  the  progress  of  actions 
brought  to  vindicate  injuries  done  to  them.  You  hear  of  suits  for 
libel,  of  actions  in  damages  for  the  misuse  of  trademarks,  business 
symbols,  infringements  upon  patents,  the  printing  of  books  or  the 
singing  of  songs,  the  use  of  plays,  without  permission.  It  excites 
no  comment,  it  produces  no  confusion  of  mind,  if  a  suit  at  law  is 
brought  to  compensate  some  injured  individual  for  a  loss  sustained 
by  a  trespass  upon  any  of  the  property  rights  I  mention.  How, 
then,  shall  you  deny  the  right  of  a  court  of  equity  to  interfere  under 
proper  circumstances  to  protect  these  rights  from  injuries  of  such 
a  nature  that  no  proceeding  at  law  will  secure  compensation.  For 
this  is  a  world  of  conflicting  rights,  and  our  own  freedom  and 
privilege  of  conduct  are  measured  by  the  equal  privilege  and  freedom 
of  every  other  citizen  with  whom  we  come  in  contact.  You  will 
remember  the  familiar  but  happy  illustration  of  the  limits  of  liberty 
of  action  suggested  by  the  drunken  man  who  shook  his  finger  in 
the  face  of  a  stranger,  and  when  the  other  protested,  said:  "This 
is  a  free  country ;  I  have  a  right  to  shake  my  finger  in  your  face." 
The  sober  one  answered:  "Your  right  to  shake  your  finger  ends 
where  my  nose  begins."  So  it  is  with  a  variety  of  rights  which 
are  the  subject  of  daily  litigation  in  our  courts  and  regulation  in 
our  legislatures.  But  every  injury  which  may  be  worked  upon  one 
or  many,  or  which  many  may  work  upon  one,  is  not  of  such  a  nature 
that  it  can  be  compensated  for  in  damages.  The  punishment  of 
crime  repairs  no  loss  wrought  by  the  criminal.  Injury  is,  as  we 
all  realize,  sometimes  of  a  character  for  which  there  could  be  no 
pecuniary  relief,  either  because  the  wrong  done  was  of  a  nature  that 
money  could  not  measure,  or  a  successful  proceeding  would  be  bar- 
ren of  actual  recovery  because  of  the  financial  irresponsibility  of  the 
wrongdoers,  or  their  number  being  so  great  as  to  require  an  im- 
practicable multiplicity  of  actions  or  their  identity  would  be  unas- 
certainable. 


Digitized  by 


Google 


Use  and  Abuse  of  Injtmctions  in  Trade  Disputes         131 

Under  such  circumstances,  which  are  not  of  infrequent  occur- 
rence, lawsuits  would  be  of  no  avail,  and  if  the  person  injured  or 
threatened  with  injury  must  abide  the  event  and  await  the  infliction 
of  damage  under  circumstances  which  did  not  permit  of  recovery, 
the  person  injured  or  threatened  with  injury  would  be  without  any 
remedy.  He  would  face  the  damage  or  destruction  of  property 
and  the  impairment  of  rights  without  legal  defense  or  redress.  A 
legal  system  so  defective  would  be  a  disgrace  to  civilization.  The 
condition  fortunately  does  not  exist,  for  here  equity  offers  the 
remedy  which  is  essential  to  complete  and  perfect  our  judicial 
scheme.  Where  damage  threatens  what  would  be  of  an  irreparable 
nature,  equity  supplies  the  absence  of  an  adequate  remedy  at  law 
by  preventing  the  infliction  of  the  injury. 

A  few  years  ago  the  State  of  Missouri  entered  into  the  Supreme 
Court  of  the  United  States  and  complained  that  its  sister  State, 
Illinois,  was  constructing  a  drainage  canal  from  the  city  of  Chicago 
which  would  discharge  along  the  shores  of  Missouri  a  vast  amount 
of  noxious  sewage  and  drainage,  which  would  not  only  injure  the 
property  of  the  citizens  of  Missouri,  who  could  not  sue  the  State 
of  Illinois,  but  threatened  their  lives  and  health  and  that  of  their 
children,  and  the  State  of  Missouri  sought  to  restrain  the  proposed 
action  of  the  State  of  Illinois,  until  at  least  defects  in  the  construc- 
tion of  the  drainage  canal  could  be  remedied  and  the  conditions 
anticipated  would  not  come  into  being. 

The  late  Justice  Brewer,  in  an  address  delivered  in  Brooklyn, 
N.  Y.,  in  November  last,  called  attention  to  this  remarkable  case, 
and  commented  upon  the  pitiable  condition  that  would  have  existed 
had  the  Supreme  Court  of  the  United  States  been  compelled  to  leave 
the  citizens  of  Missouri  to  wait  in  fear  and  anxiety  the  coming  of 
a  flood  bearing  pestilence  and  death,  with  no  power  in  the  nation 
to  stay  its  approach. 

"Government  by  injunction,"  said  Justice  Brewer,  "has  been  an  object 
of  easy  denunciation.  So  far  from  restricting  this  power,  there  never  was 
a  time  when  its  restricted  and  vigorous  exercise  was  worth  more  to  the' 
nation  and  for  the  best  interests  of  all.  .  .  .  The  best  scientific  thought 
of  the  day  is  along  the  lines  of  prevention  rather  than  that  of  cure.  We 
aim  to  stay  the  spread  of  epidemics  rather  than  permit  them  to  run  their 
course,  and  attend  solely  to  the  work  of  curing  the  sick.  And  shall  it  oe 
said  of  the  law,  which  claims  to  be  the  perfection  of  reason  and  to  express 
the  highest  thought  of  the  day,  that  it  no  longer  aims  to  prevent  the  wrong, 
but  limits  its  action  to  the  matter  of  punishment?" 
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The  critics  of  the  injunction  are  doubtless  quite  willing  to  admit 
the  proprietary  and  necessity  of  its  application  to  all  but  cases  where 
their  own  ox  is  gored,  but  here  is  the  rub:  in  labor  disputes,  the 
gentleman  argued,  strikers  are  enjoined  from  doing  acts  in  com- 
bination which  if  done  by  individuals  would  be  lawful;  and,  second, 
they  are  restrained  from  doing  perfectly  innocent  acts;  and,  third, 
the  rights  of  others  they  are  enjoined  from  interfering  with  are  not 
rights  of  a  property  nature. 

It  is  a  fundamental  proposition  in  this  government  that  there 
cannot  be  one  set  of  rights  for  one  class  of  citizens,  and  another  set 
for  another  class  under  the  same  circumstances.  The  right  to  the 
protection  of  a  court  of  equity  cannot  rest  upon  the  character  of 
the  persons  from  whom  the  protection  is  sought.  The  office  of 
equity  is  to  prevent;  that  of  law  to  compensate.  The  right  to  the 
preventive  remedy  is  as  great  as  the  right  to  the  compensatory 
remedy.  Equitable  protection  is  constitutionally  guaranteed  as  fully 
as  legal  protection.  The  right  to  that  protection  is  predicated  upon 
the  character  of  the  wrong — not  of  the  persons  who  threaten  it.  To 
deny  an  injunction  under  circumstances  in  which  it  should  issue, 
whether  in  a  labor  dispute,  a  trespass,  an  infringement  of  a  patent, 
a  restraint  of  trade,  the  maintenance  of  a  nuisance,  or  any  other 
set  of  circumstances  which  presents  grounds  of  equitable  interven- 
tion is  to  deny  to  the  citizen  due  process  of  law.  Therefore  a 
citizen  is  entitled  to  an  injunction  in  a  labor  dispute  as  much  as  in 
any  other  controversy,  if  in  the  course  of  it  the  combination  of 
laborers  threaten  his  property  with  irreparable  damage,  just  as  under 
the  same  circumstances  he  would  be  entitled  to  an  injunction  against 
a  combination  of  business  men  that  undertook  to  injure  his  patent  or 
his  trade,  or  to  maintain  a  nuisance  damaging  to  his  home  or  place 
of  business. 

The  argument  that  a  combination  of  men  ought  not  to  be 
enjoined  from  doing  that  which  it  is  not  unlawful  for  one  man 
to  do  is  not  peculiar  to  labor  disputes.  It  was  argued  by  counsel 
for  the  defendant  in  the  case  of  Montague  vs,  Lowry,  193  U.  S.,  38, 
and  rejected  by  the  Supreme  Court,  as  the  principle  has  likewise 
been  rejected  in  a  variety  of  criminal  and  civil  proceedings  in  courts 
of  final  appeal,  both  in  England  and  the  United  States.  For  not 
only  does  a  combination  of  many  possess  a  power  beyond  that  of  any 
individual,  but  when  it  is  organized  and  acts  to  accomplish  a  par- 
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licular  purpose,  it  is  itself  a  new  entity  in  which  the  judgment  and 
will  of  the  individual  components  is  subordinated  to  the  purpose 
and  motive  of  the  combination.  The  power  of  one  man  to  coerce 
or  intimidate  or  threaten  is  obviously  a  very  different  matter  from 
similar  actions  by  numbers  acting  in  concert,  whose  very  presence 
becomes  in  itself  a  menace  to  the  peace  of  mind  and  the  right  to  the 
free  flow  of  custom  possessed  by  a  person  who,  for  instance,  be- 
comes the  recipient  of  the  attentions  of  a  labor  combination  in  a 
labor  dispute. 

But  it  is  said  injunctions  are  frequently  issued  in  labor  disputes 
which  forbid  the  doing  of  acts  in  themselves  innocent  and  lawful. 
So  it  is  said  men  have  been  enjoined  from  using  the  streets  and 
roads,  from  talking  to  others,  from  even  using  "persuasion"  or 
visiting  the  homes  of  men  who  did  not  join  in  a  strike.  "No  con- 
duct," said  Justice  Holmes,  in  Aikens  vs,  Wisconsin,  195  U.  S., 
"has  such  an  absolute  privilege  as  to  justify  all  possible  schemes  of 
which  it  may  be  a  part.  The  most  innocent  and  constitutionally  pro- 
tected of  acts  or  omissions  may  be  made  a  step  in  a  criminal  plot, 
and  if  it  is  a  step  in  a  plot,  neither  its  innocence  nor  the  constitution 
is  sufficient  to  prevent  the  punishment  of  the  plot  by  law." 

Suppose  a  man  is  arrested  at  night,  walking  up  and  down  the 
sidewalk  before  a  residence.  At  least  let  us  suppose  this  is  his  ex- 
planation to  a  police  judge  before  whom  he  is  brought  by  the  arrest- 
ing officer :  "Have  I  not  a  right,"  says  the  defendant,  "to  the  free  use 
of  the  public  streets.  Is  it  a  crime  to  use  a  sidewalk  where  my 
presence  does  not  obstruct  its  equal  use  by  every  other  person?" 
But  suppose  the  officer  and  other  witnesses  prove  that  the  defendant 
used  the  sidewalk  and  was  in  front  of  the  residence  in  question  for 
the  purpose  of  giving  warning  to  a  fellow-thief  engaged  in  the 
looting  of  the  residence,  does  the  innocent  act  of  using  the  public 
sidewalk  relieve  the  accused  person  of  punishment  in  view  of  the 
purpose  for  which  he  was  there  ?  Yet  the  distinguished  lawyer  who 
opened  this  discussion  intimated  that  motive  was  worthy  of  small 
consideration  in  discussing  the  use  of  injunctions  in  labor  dis- 
putes. Moreover,  I  need  not  say  to  this  intelligent  audience  that 
a  combination,  maliciously  to  persuade  or  induce  men  to  make  a 
breach  of  contract  was  and  is  unlawful  in  all  forms  of  human  action 
outside  of  labor  disputes. 

The  charge  of  enjoining  alleged  innocent  acts  is   frequently 
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based  upon  a  superficial  or  fragmentary  reading  of  particular  in- 
junctions. Thus  we  find  in  some  injunctions  that  have  been  sharply 
criticised  that  men  were  enjoined  from  marching  on  a  public  high- 
way where  their  purpose  was  to  prevent  other  workmen  equally  en- 
titled to  the  use  of  the  highway  from  going  to  or  returning  from 
their  work,  and  men  have  been  likewise  enjoined  from  using  the 
public  streets  for  the  purpose  of  threatening  or  annoying  or  malici- 
ously persuading  others  equally  entitled  to  the  use  of  the  streets 
from  entering  or  departing  from  a  boycotted  place  of  business. 
Then,  too,  the  word  "persuasion,"  which  has  been  and  is  so  fre- 
quently made  the  subject  of  harsh  criticism,  has  never  been  used 
in  an  injunction  except  in  connection  with  other  phrases  forbidding 
conduct  of  an  unlawful  character.  No  rule  of  interpretation  is 
better  settled  than  that  where  a  number  of  phrases  are  used  the 
concluding  word  of  many  terms  shall  be  given  construction  as  of 
the  same  general  class  as  the  previous  phrases.  Thus  the  word 
"persuasion"  is  merely  used  as  a  general  inhibition  of  "persuasion" 
of  the  same  general  kind  as  that  previously  prohibited  in  the  writ. 

Finally,  I  have  said  that  it  is  frequently  objected  that  the  rights 
protected  in  labor  disputes  are  not  those  of  a  pecuniary  nature.  If 
property  rights  were  held  to  be  merely  those  rights  to  the  possession 
of  realty  and  chattels  to  which  the  gentleman  who  preceded  me 
endeavored  to  confine  the  term,  the  objection  might  be  well  founded, 
but  we  have  seen  that  there  is  a  universal  recognition  in  custom 
and  practice,  as  well  as  in  the  adjudicated  law  of  our  land,  that 
the  right  of  property  includes  the  right  to  make  contracts  for  the 
sale  or  purchase  of  labor,  and  the  right  to  the  goodwill  of  business 
as  distinct  from  the  physical  instrumentalities  of  the  business  itself. 

In  the  ordinary  course  of  a  labor  dispute,  the  strikers  organize 
for  the  purpose  of  preventing  others  from  taking  their  places.  To 
the  point  where  the  striker  peaceably  presents  his  claims,  either  to 
those  who  seek  work  or  thosa  who  have  remained  at  work,  he  is 
obviously  within  his  rights,  but  when  individually  or  in  combination 
with  others,  he  intimidates  or  threatens  by  words  or  actions  or  an- 
noys and  destroys  the  peace  of  employer,  employee  or  customer,  he 
has  passed  the  limit  of  his  own  rights  and  intrudes  upon  the  equal 
right  of  others  to  conduct  their  business  in  a  lawful  manner,  to  give 
their  custom  where  they  will,  or  to  dispose  of  their  labor  and  work 
under  the  conditions  that  seem  to  them  best.    The  protection  of  that 
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fundamental  right  is  the  protection  of  that  principle  from  which  the 
striker's  own  freedom  springs,  and  if  he  deny  or  combine  to  destroy 
it  in  others,  he  cannot  long  hope  to  keep  it  for  himself. 

Perhaps  the  charge  most  vehemently  pressed  by  critics  of 
alleged  abuse  by  injunction  is  that  the  writ  is  issued  against  acts 
which  are  crimes,  and  through  proceedings  in  contempt  the  persons 
committing  those  acts  are  deprived  of  trial  by  jury,  although 
the  offense  for  which  they  are  punished  is  of  a  criminal  nature. 
This  charge  pressed  with  much  plausibility,  fades  before  the  simple 
distinction  between  the  various  qualities  of  any  act  within  the  pro- 
hibition of  the  court  of  equity.  The  simplest  mind  can  perceive 
at  a  glance  that  any  human  act  may  have  both  moral  and  mental 
qualities.  It  might  be  good  mentally  and  bad  morally.  So,  too, 
any  act  of  one  human  being  which  endangers  another  may,  like  a 
trespass,  be  at  once  the  subject  of  criminal  prosecution  and  subse- 
quent civil  action  in  damages.  A  man  who  assaults  another  may  be 
punished  by  the  state  for  his  crime  and  sued  by  the  individual  for 
his  tort.  So,  too,  an  act  forbidden  by  an  injunction  may,  through 
the  spectacles  of  criminal  law,  also  constitute  a  crime,  but  a  court 
of  equity  in  a  contempt  proceeding  punishes  only  the  violation  of  its 
order  and  not  the  criminal  offense  which  may  be  committed  at  the 
same  time.  The  distinction  which  I  suggest,  which  must  appeal 
to  any  intelligent  layman,  was  very  clearly  put  in  the  decision  of 
Judge  Woods  in  the  proceedings  in  the  Circuit  Court  against  Eugene 
Debs,  charged  with  contempt  of  an  injunctive  order : 

The  jurisdiction  of  the  courts  of  equity,  and  by  implication  their  right 
to  punish  for  contempt,  are  established  by  the  constitution,  equally  with  the 
right  of  trial  by  jury;  and  so  long  as  there  is  no  attempt  to  extend  juris- 
diction over  subjects  not  properly  cognizable  in  equity,  there  can  be  no 
ground  for  the  assertion  that  the  right  of  jury  trial  has  been  taken  away 
or  impaired.  The  same  act  may  constitute  a  contempt  and  a  crime.  But 
the  contempt  is  one  thing,  the  crime  another;  and  the  punishment  for  one 
is  not  a  duplication  of  the  punishment  of  the  other.  The  contempt  can  be 
tried  and  punished  only  by  the  court,  while  the  charge  of  crime  can  be  tried 
only  by  a  jury.     U,  S.  vs.  Debs,  64  Fed.  Rep.,  746. 

The  gentleman  preceding  me  has  asserted  with  great  earnestness 
that  each  man  is  entitled  to  bestow  his  patronage  where  he  pleases, 
and  that  he  may  give  or  take  it,  like  his  labor,  from  any  whom  he 
pleases,  for  a  good  reason  or  none  at  all,  and  that  is  true.     Equity 
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intercepts  his  action  only  when  he  combines  with  others  to  injure 
third  parties  by  preventing  other  workmen  or  the  public  from  exer- 
cising the  same  liberty  which  he  demands  for  himself.  The  purpose 
of  joining  in  a  boycott  may  be,  by  compelling  an  employer  to  grant 
the  demands  made  upon  him,  to  benefit  ultimately  the  cause  of  labor, 
or  immediately  that  of  the  striking  employees,  but  the  alleged  purpose 
is  remote  in  comparison  with  the  proximate  and  immediate  effort 
to  injure  or  destroy  the  lawful  business  of  another  by  frightening 
away  workmen  and  customers  in  order  to  compel  the  person  boy- 
cotted, by  virtue  of  the  injury  inflicted,  to  accede  to  the  demands  of 
the  boycotters.  This  is  the  mere  effort  of  many  to  work  their 
will  upon  one;  the  coercion  of  an  individual  by  force  of  numbers, 
the  individual  possessing  the  same  right  to  pursue  his  own  way 
and  to  conduct  his  own  business  within  lawful  limits  that  each 
member  of  the  combination  has  to  conduct  his. 

In  these  collisions,  equity  must  proceed  to  employ  its  time- 
honored  remedies  upon  the  same  principle  repeatedly  invoked 
throughout  the  history  of  our  jurisprudence.  If  that  principle  does 
not  permit  the  use  of  the  injunction  to  restrain  damaging  assaults 
upon  individual  rights  and  property  by  strikers  seeking  to  enforce 
their  will  by  destructive  coercion  and  intimidation,  and  in  ruthless 
disregard  of  the  equal  rights  of  others,  then  the  striker  himself  can 
find  no  principle  of  equity  which  lends  its  strong  arm  to  his  service, 
or  that  of  the  government  when  it  seeks  to  protect  him  against  vast 
combinations  in  restraint  of  trade,  whose  powers  and  activities  con- 
tinually excite  the  attention  of  the  popular  mind.  If  the  principles 
upon  which  the  issuance  of  an  injunction  in  a  labor  dispute  is 
predicated  cannot  be  sustained  by  the  immemorial  principles  of  that 
branch  of  jurisprudence  and  the  continuous  practice  of  chancery 
courts  in  England  and  America,  then  no  exercise  of  that  remedy 
in  all  the  vast  field  of  equity  can  be  excused  or  defended. 
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IV.    Address  by  Andrew  Furuseth,  Esq., 
Washington,  D.  C 


Coming  after  such  a  gentleman  as  Mr.  Littlefield,  I  must  ask 
you  to  be  patient  with  me  in  what  I  have  to  say.  I  have  not  his 
ready  tongue  nor  his  training  as  a  special  pleader.  I  shall  try,  in 
a  few  words,  to  convey  to  you  what  we,  who  suffer  under  the  mis- 
use of  the  equity  power,  think  is  the  real  cause  of  the  wrong,  and 
point  to  a  cure. 

I  am  sorry  that  Mr.  Littlefield  has  gone,  because  I  wanted  to 
ask  him  to  define  more  specifically  what  he  means  by  some  things^ 
that  he  has  said  here. 

He  speaks  of  "judicial  power."  It  would  be  well,  if  he  will, 
when  correcting  the  notes,  state  if  he  means  the  power  of  the 
judiciary  as  understood  and  exercised  in  England  at  the  time  when 
our  constitution  was  adopted,  and  with  possibly  slight  modifications 
conferred  upon  our  judiciary,  or  does  he,  in  speaking  of  judicial 
power,  have  in  mind  the  power  exercised  by  the  Roman  emperors  ? 
It  would  be  a  great  help  to  understand  what  he  means. 

He  speaks  of  obedience  to  law.  I  want  to  say  for  the  work- 
men of  the  United  States  that  they  do  not  come  before  you,  nor 
before  anybody,  to  ask  exemption  from  any  law.  What  we  com- 
plain of,  and  what  we  believe  we  have  a  right  to  complain  of,  is 
that  we  are  not  getting  law,  but  judicial  discretion.  He  says  that 
the  equity  power  is  to  remedy  and  to  prevent  wrong.  If  that  be 
so,  of  what  use  is  law  and  law  courts?  I  would  like  him  to  say,  in 
his  notes  later  on,  what  law  is ;  if  it  is  not  an  injunction  issued  by 
the  whole  people  through  their  legislative  department;  whether 
it  is  not  usually  a  simple  "Thou  shalt  not."  He  says  that  equity 
power  ought  to  protect  personal  rights.  Where  that  will  lead  us  I 
shall  try  to  explain  in  a  short  statement  which  I  shall  read  later.  He 
speaks  of  the  English  law  forbidding  men  to  quit  work;  you  have 
noticed,  if  you  followed  him  closely,  and  I  am  sure  you  did,  that 
every  phase  of  that  law  deals  with  those  who  work  in  steam,  water 
and  gas  plants,  and  where  a  man  leaves  his  job  in  such  a  way  as  to 
endanger  the  life  of  others.    The  British  Government  has  dealt  with 
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that ;  so  has  ours.  We  go  to  the  legislative  branch  of  the  government 
for  any  alteration  in  laws  which  we  feel  to  be  urgent ;  we  do  not  come 
to  the  judges  and  ask  them  not  to  enforce,  or  to  make,  law.  We 
realize,  ladies  and  gentlemen,  that  there  is  a  fundamental  distinc- 
tion between  law  and  equity. 

The  modern  use  of  the  writ  of  injunction,  especially  in  labor 
disputes,  is  revolutionary  and  destructive  of  popular  government. 
Our  government  was  designed  to  be  a  government  by  law,  said  law 
to  be  enacted  by  the  legislative  branch,  construed  by  the  judiciary 
and  administered  by  the  executive.  An  injunction  is  "an  extraor- 
dinary writ  issued  out  of  equity,  enjoining  a  threatened  injury  to 
property  or  property  rights,  where  there  is  not  a  plain,  adequate 
and  complete  remedy  at  law." 

The  definition  of  equity  is :  "The  application  of  right  and  jus- 
tice to  the  legal  adjustment  of  differences  where  the  law,  by  reason 
of  its  universality,  is  deficient,"  or  "that  system  of  jurisprudence 
which  comprehends  every  matter  of  law  for  which  the  common 
law  provides  no  remedy,  .  .  .  springing  originally  from  the 
royal  prerogative,  moderating  the  harshness  of  the  common  law  ac- 
cording to  good  conscience."  In  other  words,  it  is  the  exercise  of 
power  according  to  the  judgment  and  conscience  of  one  man.  It  was 
for  this  reason  that  in  Great  Britain,  whence  the  United  States 
derives  its  system  of  equity,  as  well  as  of  law,  the  equity  power 
was  limited  to  the  protection  of  property  or  property  rights,  and 
to  such  cases  only  where  there  was  no  remedy  at  law;  the  words 
"adequate  and  complete"  have  been  added  here. 

When  the  courts  of  equity  issue  injunctions  in  labor  disputes, 
they  do  so  to  protect  business,  which,  under  late  rulings  by  several 
courts,  is  held  to  be  property.  These  rulings  are  disputed  and  con- 
demned by  other  courts,  which  hold  that  relations  between  em- 
ployers and  employees — between  buyer  and  seller — are  personal  rela- 
tions, and  as  such,  if  regulated  at  all,  are  regulated  by  statute  or 
common  law  only.  If  the  latter  contention  be  right,  and  of  this  we 
believe  there  can  be  no  question,  the  ruling  that  makes  business 
property,  or  the  right  to  carry  on  or  continue  in  business  a  property 
right,  is  revolutionary,  and  must  lead  to  a  complete  change  not  only 
in  our  industrial,  but  in  our  political  life.  If  the  court  of  equity  be 
permitted  to  regulate  personal  relations,  it  will  gradually  draw  to 
itself  all  legislative  power.     If  it  be  permitted  to  set  aside  or  to 
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enforce  law,  it  will  ultimately  arrogate  to  itself  jurisdiction  now 
held  by  the  law  courts,  and  abolish  trial  by  jury. 

The  constitution  confers  equity  power  upon  the  courts  by  stating 
that  they  shall  have  jurisdiction  in  law  and  in  eqaity,  in  the  same 
way  that  it  makes  it  their  duty  to  issue  the  writ  of  habeas  corpus 
and  in  substantially  the  same  way  as  it  provides  for  trial  by  jury. 
Equity  power  came  to  us  as  it  existed  in  England  at  the  time  of  the 
adoption  of  our  constitution,  and  it  was  so  limited  and  defined  by 
English  authorities  that  our  courts  could  not  obtain  jurisdiction  in 
labor  disputes  except  by  the  adoption  of  a  ruling  that  business  is 
property.  If  business  be  property  in  the  case  of  a  strike  or  a  boycott, 
and  can  therefore  be  protected  by  the  equity  court  against  diminu- 
tion of  its  usual  income,  caused  by  a  strike  or  boycott  conducted 
by  the  working  people,  then  it  necessarily  must  be  property  at  other 
times  and  therefore  entitled  to  be  protected  against  loss  of  income 
caused  by  competition  from  other  manufacturers  or  business  men. 
Business  and  the  income  from  business  would  become  territorial,  and 
would  be  in  the  same  position  as  land  and  the  income  from  land. 
The  result  would  be  to  make  all  competition  in  trade  unlawful; 
it  would  prevent  any  one  from  engaging  in  trade  or  manufacture 
unless  he  comply  with  the  whims  and  fancies  of  those  who  have  their 
trade  or  means  of  production  already  established.  No  one  could 
enter  into  business  except  through  inheritance,  bequest  or  sale.  In 
order  to  show  the  fallacy  of  this  new  definition  of  property,  we 
here  state  the  accepted  legal  definitions  of  property,  business  and 
labor.  Property  means  the  dominion  or  indefinite  right  of  user 
and  disposition  which  one  lawfully  exercises  over  particular  things 
or  subjects,  and  generally  to  the  exclusion  of  all  others.  Property 
is  ownership,  the  exclusive  right  of  any  person  freely  to  use,  enjoy 
and  dispose  of  any  determinate  object,  whether  real  or  personal. 
(English  and  American  Encyclopedia  of  Law.)  Property  is  the 
exclusive  right  of  possessing,  enjoying  and  disposing  of  a  thing. 
(Century  Dictionary.)  A  right  imparting  to  the  owner  a  power 
of  indefinite  user,  capable  of  being  transmitted  to  universal  suc- 
cessors by  way  of  descent,  and  imparting  to  the  owner  the  power 
of  disposition,  from  himself  and  his  successors.  (Austin,  Juris- 
prudence.) The  sole  and  despotic  dominion  which  one  claims  and 
exercises  over  the  external  things  of  the  world  in  total  exclusion 
of  the  right  of  any  other  individual  in  the  world.     (Blackstone.) 
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It  will  be  seen  that  property  means  products  of  nature  or  of  labor, 
and  that  the  essential  element  is  that  it  may  be  disposed  of  by  sale, 
be  given  away,  or  in  any  other  way  transferred  to  another.  There 
is  no  distinction  in  law  between  property  and  property  rights. 

From  these  definitions  it  is  plain  that  labor  power  or  patronage 
cannot  be  property,  but  aside  from  this  we  have  the  thirteenth 
amendment  to  the  constitution,  prohibiting  slavery  and  involuntary 
servitude.  Labor  power  cannot  be  property,  because  it  cannot  be 
separated  from  the  laborer.  It  is  personal.  It  grows  with  health, 
diminishes  in  sickness,  and  ceases  at  death.  It  is  an  attribute  of 
life.  The  ruling  of  the  courts  makes  of  the  laborer  a  serf  of  patron- 
age, an  evidence  of  servitude,  by  assuming  that  one  may  have  a 
property  right  in  the  labor  or  patronage  of  another. 

What  is  the  definition  of  business?  That  which  occupies  the 
time,  attention  and  labor  of  men  for  the  purpose  of  livelihood  or 
profit;  that  which  occupies  the  time,  attention  and  labor  of  men 
for  the  purpose  of  profit  and  improvement.  (American  and  Eng- 
lish Encyclopedia  of  Law.)  That  which  busies,  or  that  which  oc- 
cupies the  time,  attention  or  labor  of  one  as  his  principal  concern, 
whether   for   a  longer  or   shorter  time.     (Webster's   Dictionary.) 

What  is  labor?  Physical  or  mental  effort,  particularly  for 
some  useful  or  desired  end.  Exertion  of  the  powers  for  some  end 
other  than  recreation  or  sport.     (Century  Dictionary.) 

It  will  be  seen  from  the  above  definitions,  that,  while  there  is 
a  fundamental  difference  between  property  and  business,  there  is 
none  at  all  between  business  and  labor,  so  that,  if  business  be  prop- 
erty,  so  is  labor,  and,  if  the  earning  power  of  business  can  be  pro- 
tected by  equity  power  through  injunction,  so  can  the  earning  power 
of  labor;  in  other  words,  the  laborer  may  obtain  an  injunction 
against  a  reduction  of  wages,  or  against  a  discharge  which  would 
stop  the  wages  entirely.  If  this  new  definition  of  property,  by  in- 
cluding therein  business  and  labor,  be  accepted,  then  the  judge  sit- 
ting in  equity  becomes  the  irresponsible  master  of  all  men  who  do 
business  or  who  labor. 

We  contend  that  equity,  power  and  jurisdiction — discretionary 
government  by  the  judiciary — for  well-defined  purposes  and  within 
specific  limitations,  granted  to  the  courts  by  the  constitution,  has 
been  so  extended  that  it  is  invading  the  field  of  government  by  law 
and  endangering  constitutional  liberty;  that  is,  the  personal  liberty 
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of  the  individual  citizen.  As  government  by  equity — personal  gov- 
ernment— ^advances,  republican  government — government  by  law — 
recedes. 

We  have  escaped  from  despotic  government  by  the  king.  We 
realized  that,  after  all,  he  was  but  a  man.  Are  we  going  to  permit 
the  growing  up  of  a  despotic  government  by  the  judges?  Are  not 
they  also  men  ?  The  despotism  of  one  can  in  this  sense  be  no  better 
than  the  despotism  of  another.  If  we  are  to  preserve  "government 
of  the  people,  by  the  people  and  for  the  people,"  any  usurpation  by 
the  judiciary  must  be  as  sternly  resisted  as  usurpation  by  the 
executive. 

What  labor  is  now  seeking  is  the  assistance  of  all  liberty-loving 
men  in  restoring  the  common-law  definitions  of  property,  and  in 
restricting  the  jurisdiction  of  the  equity  courts  in  that  connection 
to  what  it  was  at  the  time  of  the  adoption  of  the  constitution.  A  bill 
has  been  and  now  is  before  Congress  for  this  purpose.  We  ask  your 
careful  consideration  of  the  reasons  for  this  bill  and  of  the  bill 
itself,  and  your  assistance  in  inducing  Congress  to  make  it  a  law. 
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EVILS  AND  REMEDIES  IN  THE  ADMINISTRATION  OF 
THE  CRIMINAL  LAW 


By  Samuel  Untermyer,  Esq., 
New  York. 


None  of  the  many  difficult  problems  that  confront  the  present 
generation  is  more  urgent  or  perplexing  than  the  reform  of  the 
administration  of  the  criminal  law  in  our  country.  Our  wealth  and 
importance  in  the  financial  world  have  increased  by  such  leaps  and 
bounds  that  we  have  completely  outgrown  the  laws  which  were 
enacted  to  meet  the  earlier  conditions  in  our  history. 

It  will  be  no  easy  task  to  secure  the  changes  that  are  neces- 
sary to  meet  and  curb  the  cupidity  of  the  criminal  rich,  nor  to 
enforce  those  laws  when  enacted. 

Strange  to  say  the  chief  obstruction  to  the  administration  of 
justice  in  criminal  cases  lies  in  the  undue  shelter  aflforded  by  our 
Constitution. 

The  prescribed  remedies  against  crimes  of  violence  are,  on  the 
whole,  fairly  administered,  though  there  are  still  many  abuses  capable 
of  correction.  It  is  in  the  attempts  to  punish  the  crimes  born  of 
greed  and  cunning  in  the  financial  world  that  the  machinery  of 
justice  has  broken  down  and  the  law  is  administered  in  a  spasmodic 
and  hysterical  way. 

I  think  it  will  be  admitted  by  all  fair-minded  critics  of  our 
institutions  that  our  people  have  not  that  respect  for  the  law  which 
pervades  foreign  countries.  Is  it  not  because  the  enforcement  of  the 
law  with  us  is  not  entitled  to  the  same  respect  ?  It  is  either  not  made 
to  reach  the  powerful  or  has  been  found  incapable  of  enforcement 
against  them.  This  discrimination  is  not  due  to  the  dishonesty  of 
our  people  or  public  officials,  nor  to  their  unwillingness  to  punish 
rich  offenders.  It  is  owing  largely  to  the  character  of  the  proof 
necessary  to  establish  the  commission  of  a  crime  involving  compli- 
cated financial  transactions  and  to  the  difficulty  of  securing  such 
proof,  because  of  the  impassable  barriers  thrown  around  the  offender 
by  what  are  known  as  the  constitutional  rights  and  immunities  of  a 
person  charged  with  crime. 
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Even  at  the  risk  of  being  considered  guilty  of  heresy  I  question 
the  wisdom  of  these  provisions,  which  are  embodied  in  the  Fourth 
and  Fifth  Amendments  to  the  Federal  Constitution  and  of  like  pro- 
visions in  the  Constitutions  of  the  various  States  as  they  have  been 
construed  by  the  courts.  In  the  few  States,  like  New  Jersey, 
which  have  no  provisions  in  their  Constitutions  to  the  effect  that  in 
a  criminal  case  no  person  shall  be  bound  to  incriminate  himself 
the  courts  have  held  that  the  right  is  one  inherited  from  the  com- 
mon law  and  have  accordingly  read  the  provision  into  the  organic 
law  of  the  State. 

The  language  of  the  Fourth  Amendment  so  far  as  applicable 
to  this  discussion  is: 

"The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers  and  effects,  against  unreasonable  searches  and  seizures,  shall 
not  be  violated,  and  no  warrants  shall  issue,  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  particularly  describing 
the  place  to  be  searched,  and  the  person  or  things  to  be  seized." 

That  of  the  Fifth  Amendment  is  that 

"No  person  shall  ...  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself." 

It  is  hardly  necessary  to  remind  you  of  the  history  of  the  op- 
pression that  led  to  the  enactment  of  these  amendments,  as  described 
by  Justice  Bradley,  in  Boyd  vs.  United  States,  116  U.  S.,  624-626: 

"In  order  to  ascertain  the  nature  of  the  proceedings  intended  by 
the  Fourth  Amendment  to  the  Constitution  under  the  terms  'unrea- 
sonable searches  and  seizures,'  it  is  only  necessary  to  recall  the  con- 
temporary or  then  recent  history  of  the  controversies  on  the  subject, 
both  in  this  country  and  in  England.  The  practice  had  obtained 
in  the  colonies  of  issuing  writs  of  assistance  to  the  revenue  officers, 
empowering  them,  in  their  discretion,  to  search  suspected  places  for 
smuggled  goods,  which  James  Otis  pronounced  'the  worst  instru- 
ment of  arbitrary  power,  the  most  destructive  of  English  liberty  and 
the  fundamental  principles  of  law,  that  ever  was  found  in  an  English 
law  book ;'  since  they  placed  'the  liberty  of  every  man  in  the  hands 
of  every  petty  officer.'  This  was  in  February,  1761,  in  Boston,  and 
the  famous  debate  in  which  it  occurred  was  perhaps  the  most  promi- 
nent event  which  inaugurated  the  resistance  of  the  colonies  to  the 
oppressions  of  the  mother  country.  'Then  and  there/  said  John 
Adams,  'then  and  there  was  the  first  scene  of  the  first  act  of  opposi- 
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tion  to  the  arbitrary  claims  of  Great  Britain.  Then  and  there  the 
child  Independence  was  born/ 

"These  things,  and  the  events  which  took  place  in  England  im- 
mediately following  the  argument  about  writs  of  assistance  in  Bos- 
ton, were  fresh  in  the  memories  of  those  who  achieved  our  inde- 
pendence and  established  our  form  of  government.  In  the  period 
from  1762,  when  the  North  Briton  was  started  by  John  Wilkes,  to 
April,  1766,  when  the  House  of  Commons  passed  resolutions  con- 
demnatory of  general  warrants,  whether  for  the  seizure  of  persons 
or  papers,  occurred  the  bitter  controversy  between  the  English  gov- 
ernment and  Wilkes,  in  which  the  latter  appeared  as  the  champion 
of  popular  rights,  and  was,  indeed,  the  pioneer  in  the  contest  which 
resulted  in  the  abolition  of  some  grievous  abuses  which  had  grad- 
ually crept  into  the  administration  of  public  affairs.  Prominent  and 
principal  among  these  was  the  practice  of  issuing  general  warrants 
by  the  Secretary  of  State,  for  searching  private  houses  for  the  dis- 
covery and  seizure  of  books  and  papers  that  might  be  used  to  con- 
vict their  owner  of  the  charge  of  libel.  Certain  numbers  of  the 
North  Briton,  particularly  No.  45,  had  been  very  bold  in  denunciation 
of  the  government,  and  were  esteemed  heinously  libellous.  By 
authority  of  the  secretary's  warrant  Wilkes's  house  was  searched, 
and  his  papers  were  indiscriminately  seized.  For  this  outrage  he 
sued  the  perpetrators  and  obtained  a  verdict  of  iiooo  against  Wood, 
one  of  the  party  who  made  the  search,  and  i4000  against  Lx)rd 
Halifax,  the  Secretary  of  State,  who  issued  the  warrant. 

"The  case,  however,  which  will  always  be  celebrated  as  being 
the  occasion  of  Lord  Camden's  memorable  discussion  of  the  sub- 
ject, was  that  of  Entick  vs.  Carrington  and  Three  Other  King's 
Messengers,  reported  at  length  in  19  Howell's  State  Trials,  1029. 
The  action  was  trespass  for  entering  the  plaintiff's  dwelling  house 
in  November,  1762,  and  breaking  open  his  desks,  boxes,  etc.,  and 
searching  and  examining  his  papers.  The  jury  rendered  a  special 
verdict,  and  the  case  was  twice  solemnly  argued  at  the  bar.  Lord 
Camden  pronounced  the  judgment  of  the  court  in  Michaelmas  Term, 
1765,  and  the  law  as  expounded  by  him  has  been  regarded  as  settled 
from  that  time  to  this,  and  his  great  judgment  on  that  occasion  is 
considered  as  one  of  the  landmarks  of  English  liberty.  It  was 
welcomed  and  applauded  by  the  lovers  of  liberty  in  the  colonies  as 
well  as  in  the  mother  country.     It  is  regarded  as  one  of  the  per- 
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manent  monuments  of  the  British  Constitution,  and  is  quoted  as 
such  by  the  English  authorities  on  that  subject  down  to  the  present 
time." 

Until  the  decision  in  1885  in  the  Boyd  case  it  was  not  generally 
supposed  that  the  provision  against  unreasonable  search  and  seizure 
applied  to  the  enforced  production  of  books  and  papers  under  sub- 
poena for  use  in  a  criminal  case,  so  as  to  permit  a  man  who  was  able 
to  secure  possession  of  evidence  of  this  character  to  thwart  the 
ends  of  justice.  It  was,  to  say  the  least,  a  surprise  to  the  legal  pro- 
fession to  find  that  to  require  obedience  to  a  lawful  mandate  for  the 
production  of  such  books,  was  a  "search  of  seizure"  and  more  sur- 
prising still  to  learn  that  it  was  an  "unreasonable"  seizure.  But 
such  is  the  law  unless  the  recent  decisions  of  the  court  can  be  said  to 
have  modified  the  rule  in  the  Boyd  case. 

Yet  it  is  not  clear  to  me  that  the  framers  of  our  Constitution 
ever  meant  that  the  Fourth  Amendment  should  be  held  to  forbid  the 
courts  to  use  the  written  evidence  of  a  criminal  act  against  the 
person  charged  with  the  commission  of  the  crime,  where  that  evi- 
dence can  be  secured  from  him  through  the  orderly  process  of 
subpoena. 

In  the  last  few  years  the  Supreme  Court  has  been  face  to  face 
with  the  difficulty  of  proving  crime  where  the  defendant  can  be 
permitted  to  withhold  his  books  and  papers  from  the  operation  of  a 
subpoena  and  has  found  it  necessary  to  "distinguish"  the  Boyd  case 
so  as  to  mitigate,  in  so  far  as  possible,  the  many  difficulties  to  which 
it  gave  rise.  That  great  court  realizes  the  necessity,  above  all 
things,  of  certainty  in  the  law  and  so  it  rarely  overrules  its  own 
decisions.  But  it  is  a  progressive  court.  Progress  is  more  necesary 
than  consistency,  and  so  it  has  begun  the  process  of  "limiting"  and 
"distinguishing"  the  Boyd  case.  The  next  stage  will  be  to  "forget" 
it.     Let  us  hope  so. 

I  need  hardly  say  that  I  intend  no  disrespect  to  that  greatest 
of  the  world's  judicial  tribunals.  We  should  be  forever  thankful 
for  its  vast  powers  and  especially  for  the  power  of  judicial  legisla- 
tion which  it  has  taken  unto  itself.  The  nation  owes  much  of  its 
greatness  to  the  brave  exercise  of  that  power  at  critical  times. 

As  evidence  of  the  departure  from  the  Boyd  case  permit  me 
to  call  your  attention  to  Hale  vs.  Henkel,  201  U.  S.,  where  the  sec- 
retary of  the  American  Tobacco  Company  was  subpoenaed  to  pro- 
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duce  the  books  of  the  company  which  was  under  investigation  for 
violating  the  anti-trust  law.  A  person  testifying  against  himself 
is  entitled  to  immunity  under  that  statute.  The  Supreme  Court 
held  that  the  secretary  could  not  plead  the  privilege  of  the  corpora- 
tion against  incriminating  itself.  Some  of  the  judges  were  in  favor 
of  holding  that  a  corporation  was  not  a  person,  within  the  protec- 
tion of  the  Constitution  so  as  to  get  rid  of  the  prohibition  once  and 
for  all  so  far  as  concerned  corporations,  although  that  court  had 
previously  repeatedly  held  that  under  the  Fourteenth  Amendment  a 
corporation  was  a  person,  entitled  to  the  equal  protection  of  the 
laws  with  an  individual,  and  some  members  of  the  court  had  said 
that  a  corporation  was  equally  within  the  meaning  of  the  Fourth  and 
Fifth  Amendments. 

In  the  case  of  Al  Adams,  charged  with  owning  and  operating 
policy  shops,  the  Supreme  Court  affirmed  the  action  of  the  lower 
court  in  allowing  his  books  to  be  used  against  him,  although  the 
particular  evidence  complained  of  had  been  forcibly  and  unlawfully 
seized,  thus  literally  violating  the  protection  that  was  clearly  intended 
to  be  afforded  by  the  Fourth  Amendment.  The  Court  held  that 
the  violation  of  the  defendant's  rights  presented  no  federal  question 
and  that  in  any  event  it  made  no  difference  how  the  evidence  had 
been  secured,  so  long  as  it  had  been  made  available.  So  that  whilst 
a  man  could  not  be  compelled  to  produce  his  books  in  answer  to  a 
subpoena  in  a  criminal  case  against  him,  they  could  be  forcibly  taken 
from  him  or  stolen  from  him,  and  used  as  evidence. 

In  the  Twining  case  the  court  decided  that  although  a  defendant 
on  trial  for  larceny  had  been  compelled  to  incriminate  himself,  no 
federal  right  had  been  violated  and  no  federal  question  was  in- 
volved, and  that  it  was  for  the  State  Court  to  determine  whether  its 
law  had  been  thus  violated  in  that  respect. 

Within  the  past  few  days  the  U.  S.  Circuit  Court  in  New  York 
decided  in  the  case  of  U.  S.  vs.  American  Sugar  Company  that  the 
corporation  could  be  forced  to  produce  its  books  without  granting 
immunity  to  any  one. 

These  cases  are  cited  as  illustrating  the  lengths  to  which  the 
court  has  been  driven  in  order  to  preserve  even  a  vestige  of  its 
machinery  to  detect  and  punish  crime,  with  these  constitutional  pro- 
visions in  its  way. 
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I  submit,  but  with  hesitation — not  because  of  doubt  as  to  the 
wisdom  of  the  suggestion,  but  because  it  will  appear  like  sacrilege  to 
the  uncompromising  worshippers  of  our  Constitution — ^that  the  first 
and  greatest  existing  evil  in  the  administration  of  the  criminal  law, 
and  one  that  should  be  corrected,  is  the  undue  protection  still  afforded 
to  persons  charged  with  crime  by  these  provisions  of  the  Con- 
stitution and  like  provisions  in  the  State  Constitutions. 

We  may  somewhat  mitigate  the  evil  by  bold  judicial  legislation. 
That  is  the  process  we  are  now  undergoing  with  respect  to  corpora- 
tions. But  the  prosecution  of  corporations,  which  can  result  only 
in  a  fine  is  a  farce — we  cannot  strike  at  the  root  of  the  trouble  with- 
out amending  our  Constitution. 

But  for  the  fear  of  being  charged  with  treason  against  this 
fetich  which  all  lawyers  are  expected  to  worship,  I  should  be 
tempted  to  say  that  the  difficulty  put  in  the  way  of  the  punishment 
of  crime  is  not  the  only  disability  under  which  that  great  Document 
of  Compromises  has  placed  us.  When  we  consider  how  helpless  we 
are  under  it  to  regulate  divorce,  or  to  tax  wealth  (through  an  in- 
come tax),  instead  of  taxing  poverty  or  to  secure  uniform  corpora- 
tion laws  or  to  prevent  the  States  from  bidding  against  one  another 
for  "business"  in  the  laxity  of  administering  divorce  and  corporation 
laws,  perhaps  we  may  be  pardoned  for  suggesting  that  great  as  was 
the  wisdom  of  our  fathers,  they  did  not  foresee  all  the  possibilities 
of  the  future. 

The  occasion  that  gave  rise  to  these  clauses  in  the  Fourth  and 
Fifth  Amendments  can  never  again  arise.  These  disabilities  to 
punish  crime  do  not  pertain  in  other  countries ;  they  are  no  protection 
to  the  innocent,  but  they  are  the  cause  of  miscarriage  of  justice  and 
the  escape  of  the  guilty  in  nine  cases  out  of  ten.  They  lead  to  all 
sorts  of  dishonest  expedients  by  the  prosecuting  officers  and  bring 
the  administration  of  justice  into  contempt.  No  device,  however 
unlawful,  by  which  a  man's  papers  can  be  seized  or  stolen  from 
him  will  prevent  their  use  against  him,  and  yet,  he  himself  cannot 
be  forced  to  produce  them.  We  have  sacrificed  the  substance  of 
the  bill  of  rights  and  are  clinging  to  the  shadow. 

It  must  not  be  forgotten  that  the  rule  that  a  defendant  in  a 
criminal  case  cannot  be  compelled  to  incriminate  himself  was  enacted 
at  a  time  when  the  defendant  was  not  allowed  to  be  a  witness  in  his 
own  behalf. 


Digitized  by 


Google 


Remedies  in  Administration  of  Criminal  Law  151 

I  would  not  only  remove  the  existing  restrictions,  but  would 
go  further  and  permit  the  defendant  to  be  called  by  the  prosecutor 
for  cross-examination,  but  only  in  open  court  and  at  a  time  when 
he  is  represented  by  counsel.  Subject  to  the  limitation  that  the 
presiding  judge  should  not  put  questions  or  turn  prosecutor,  which 
is  the  vice  of  the  continental  system,  I  would  adopt  that  system, 
with  the  further  qualification  that  there  should  be  no  private  or 
"star-chamber"  interrogation  of  the  defendant.  Nine  out  of  ten 
crimes  go  unpunished  because  of  this  tradition,  which  found  its 
birth  in  the  abuses  of  the  Dark  Ages. 

We  have  the  most  striking  illustration  of  the  vice  of  this  rule 
in  the  pending  prosecutions  for  violation  of  the  anti-trust  law.  The 
most  flagrant  of  these  violators  are  practically  immune  because  they 
cannot  be  forced  to  disclose  the  "gentlemen's  agreements"  and  other 
forms  of  unlawful  combinations,  as  the  result  of  which  every  human 
soul  in  the  country  is  daily  paying  tribute  to  them.  We  have  the 
sad  spectacle  of  the  courts  of  the  country  passing  solemn  judgments 
in  civil  suits  enjoining  and  dissolving  these  monopolies  as  the  enemies 
of  commerce  and  decreeing  that  the  leaders  and  owners  of  these  vast 
industries  are  guilty  of  criminal  violation  of  the  law  and  yet  we  find 
the  government  powerless  to  enforce  the  criminal  laws  against  the 
individuals  who  gave  them  birth,  who  conduct  them  and  are  the 
beneficiaries  of  their  criminal  existence.  Such  exhibitions,  repeated 
day  by  day,  are  bound  to  educate  the  people  to  a  contempt  for  the 
law  and  to  a  feeling  that  it  discriminates  between  the  weak  and  the 
powerful. 

How  long  could  these  gigantic  pools  last,  many  of  which  are 
evidenced  by  the  written  admissions  of  the  parties  if  the  culprits 
could  be  put  upon  the  witness  stand  and  forced  to  testify  and  pro- 
duce the  written  evidence  of  their  crimes?  If  they  are  innocent, 
can  anybody  conceive  how  they  could  be  harmed? 

There  are  a  half-dozen  offices  in  the  city  of  New  York  of  men 
engaged  in  the  business  of  acting  as  so-called  "commissioners"  of 
these  criminal  pools  and  as  expert  accountants  under  whose  direction 
the  profits  are  distributed,  that  could  be  made  to  yield  up  the  written 
evidence  of  a  hundred  or  more  of  these  vast  conspiracies  involving 
thousands  of  influential  business  men  who  are  supposed  to  be  repu- 
table, law-abiding  citizens,  but  who  do  not  scruple  to  commit  this 
form  of  crime.    The  only  thing  that  protects  them  from  the  en- 
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forcement  of  the  law  is  the  construction  that  has  been  placed  upon 
these  constitutional  Hmitations. 

If  trusts  and  monopolies  are  good  things  for  the  country,  and 
the  laws  that  have  been  enacted  to  suppress  them  are  mere  dema- 
gogic class  legislation  born  of  the  envy  of  the  poor  against  the 
rich,  as  some  of  our  plausible  friends  in  and  around  Wall  Street, 
living  in  a  "Fool's  Paradise/*  still  seem  to  think,  they  should  be 
wiped  from  the  statute  books.  If,  on  the  other  hand,  these  trusts 
are  an  economic  curse  to  the  country,  are  destroying  opportunity 
for  the  rising  generation,  paralyzing  the  economic  laws  of  supply 
and  demand,  and  levying  tribute  upon  us  by  sheer  brute  force,  more 
cruel  and  ruthless  than  the  forced  tribute  exacted  by  the  robber 
barons  of  old,  we  shall  never  be  able  to  rid  ourselves  of  this  blight 
so  long  as  there  is  such  a  thing  as  human  greed,  without  the  stern 
application  of  the  criminal  law  to  the  men  who  guide  and  control 
them. 

For  that  purpose  the  entire  inquisitorial  machinery  of  justice 
should  be  available.  Every  barrier  that  has  been  thrown  in  the 
way  should  be  removed,  unless  it  is  seen  to  be  necessary  for  the 
protection  of  the  innocent  against  oppression. 

The  provisions  quoted  from  the  Fourth  and  Fifth  Amendments 
of  the  Constitution  (not  the  entire  amendments),  and  like  provi- 
sions in  the  State  Constitutions,  constitute  to-day  the  great  and  only 
barrier  between  the  people  and  the  execution  of  their  will  against 
these  violators  of  the  law. 

The  second  g^eat  evil  in  the  administration  of  the  criminal  law, 
and,  for  that  matter,  of  all  laws  in  our  country,  is  the  prevalence 
of  perjury  due  to  the  non-enforcement  of  the  laws  enacted  for  its 
punishment.  I  think  it  will  be  generally  admitted  that  in  no  civilized 
country  is  wilful  false  swearing  so  prevalent  as  here — due  largely  to 
the  fact  that  the  penalty  imposed  under  the  laws  of  the  various 
states  is  too  severe,  and  that  it  is,  therefore,  a  crime  rarely  punished. 

In  the  State  of  New  York,  perjury  and  subornation  of  perjury 
in  a  criminal  case  are  each  punishable  by  a  maximum  term  of  twenty 
years'  imprisonment,  and  in  a  civil  case  by  a  maximum  term  of 
ten  years. 

It  has  been  said,  and  I  think  rightly  that  the  crime  of  perjury 
is  committed  in  at  least  three  out  of  every  five  cases  tried  in  the 
courts  in  which  an  issue  of  fact  is  involved.     It  has  become  so 
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general  that  the  courts  regard  it  almost  as  a  part  of  the  inevitable 
accompaniment  of  a  trial. 

Again,  contrasting  our  conditions  in  this  respect  with  those 
prevailing  in  foreign  countries,  no  fair-minded  observer  of  the  ad- 
ministration of  justice  in  those  countries  will  deny  that  in  neither 
England,  Germany  nor  France  is  there  committed  a  fraction  of  the 
perjury  that  is  prevalent  in  our  courts.  In  none  of  those  countries 
is  perjury  punishable  with  the  severity  provided  by  our  law,  which 
renders  conviction  well-nigh  impossible. 

The  German  courts  are  exceptionally  free  from  this  pollution 
of  the  judicial  system.  Most  cases  in  which  there  is  a  sharply 
defined  issue  of  fact  that  cannot  be  explained  as  the  result  of  mis- 
take or  honest  difference  of  recollection,  are  followed  by  prosecu- 
tion. The  dread  of  the  law  is  upon  every  man  who  goes  upon  the 
witness  stand  there. 

Permit  me  to  suggest  at  least  a  partial  remedy  for  this  ever- 
increasing  danger. 

It  should  be  made  obligatory  upon  the  court  on  the  trial  of 
every  issue  of  fact  before  a  jury  to  require  the  jury,  in  addition  to 
its  general  verdict,  to  answer  the  question  as  to  whether  any  party 
or  witness  has  been  guilty  of  wilful  false  swearing,  and  if  so,  to 
name  the  party  or  parties  or  witnesses  so  guilty.  Where  the  trial 
takes  place  before  the  court  without  a  jury,  the  court  should  be  re- 
quired to  answer  such  a  question.  If  the  court  or  jury  (as  the 
case  may  be)  finds  that  there  has  been  perjury,  it  should  be  in- 
cumbent upon  the  prosecuting  officer  to  act  upon  such  finding. 

The  knowledge  of  the  parties  and  their  witnesses  that  the  jury 
will  be  required  to  answer  such  a  question  will  in  itself  be  a  most 
powerful  deterrent  against  reckless  false-swearing.  Unfortunately 
there  are  many  in  the  community  who  have  more  regard  for  their 
reputations  than  for  the  sanctity  of  their  oaths  and  a  far  greater  re- 
gard for  their  liberty  than  for  either. 

If  the  submission  of  the  question  be  left  to  the  discretion  of  the 
court,  or  its  answer  be  made  discretionary  with  the  jury,  nothing 
will  be  accomplished.  It  should  be  mandatory,  and  a  like  mandate 
should  apply  to  the  prosecuting  officer  to  place  the  evidence  of  per- 
jury in  every  such  case  before  the  grand  jury. 

The  third  evil  to  which  I  desire  to  refer  is  the  unbridled  license 
of  the  press  in  commenting  upon  and  often  trying  cases  in  the 
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public  prints.  This  is  a  prolific  source  of  the  miscarriage  of  justice 
and  is  most  prejudicial  to  the  rights  of  defendants  charged  with 
crime.  Its  effect  upon  the  administration  of  justice  is  baneful  and 
far-reaching : 

(a)  It  creates  a  sentiment  in  the  community  as  to  the  guilt 
or  innocence  of  the  accused,  which  makes  it  well-nigh  impossible  to 
secure  an  impartial  jury.  It  may  be  that  jurors  can  dismiss  their 
preconceived  impressions  from  their  minds  and  be  guided  solely  by 
the  evidence,  but  that  is  not  the  experience  of  most  men.  Even  if 
that  were  true,  why  should  we  tolerate  a  practice  that  has  in  it 
such  elements  of  danger?  Strangers  to  us  who  do  not  realize  the 
difficulties  under  which  we  labor  from  the  prejudging  of  cases 
through  the  license  of  the  press,  have  made  this  part  of  our  judicial 
system  the  subject  of  ridicule,  and  not  without  reason.  Imagine 
weeks  of  time  being  consumed  in  securing  twelve  men  whose  minds 
have  not  been  so  poisoned  by  newspaper  stories  concerning  a  case 
in  the  courts  that  they  are  unable  impartially  to  weigh  the  evidence ! 
It  should  be  impossible  to  find  anything  in  a  newspaper  except  what 
transpires  in  the  courtroom  until  after  the  conclusion  of  the  trial. 
Consider  also  the  expense  to  the  state  and  the  additional  cost  to 
the  accused  of  these  protracted  trials  brought  about  by  this  per- 
nicious practice.  In  the  face  of  public  clamor,  which  means  the 
goading  of  the  press  against  the  accused,  frequently  for  sensational 
purposes,  justice  is  rarely  done. 

If  it  be  said  that  the  courts  frequently  need  that  spur  to  prevent 
undue  influence  by  powerful  criminals,  the  answer  is  that  it  is  an 
illegitimate  and  dangerous  expedient  as  an  aid  to  justice. 

(fc)  The  atmosphere  and  sentiment  thus  created  around  a  case 
are  bound  to,  and  do  affect  not  only  the  jury,  but  the  court  as  well. 
A  man  does  not  lose  his  ambitions  or  human  nature  by  climbing 
from  the  bar  onto  the  bench.  Most  of  our  public  men  are  known 
to  us  only  as  they  are  pictured  by  the  newspapers,  which  make 
and  unmake  men  It  is  well-nigh  impossible  to  exclude  entirely  the 
subconscious  influence  of  press  comments  on  the  judge  as  reflecting 
the  views  of  the  community  in  which  he  lives,  be  he  ever  so  upright. 
He  would  rather  go  with  the  tide  than  against  it,  and  he,  too,  is  not 
infrequently  already  impregnated  with  the  atmosphere  of  the  com- 
munity gathered  from  the  press. 

{c)  The  prosecutor,  who  should  be  impartial,  seeking  only  the 
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truth  and  not  bent  upon  conviction  unless  the  facts  satisfy  him 
beyond  a  reasonable  doubt,  is  put  to  a  test  that  few  men  in  public 
office  are  able  to  resist. 

Imagine  such  a  prosecutor,  in*  a  case  that  has  attracted  general 
attention  due  to  its  sensational  features  and  the  efforts  of  the  press 
to  exploit  and  magnify  them,  rising  in  open  court  at  the  close  of 
such  a  case  and  recommending  to  the  court  to  acquit  the  defendant, 
as  it  is  the  duty  of  a  prosecutor  to  do  if  he  believes  that  a  con- 
viction would  be  unjust.  It  is  done  every  day  in  the  criminal  courts 
in  cases  with  which  the  newspapers  do  not  concern  themselves,  but 
it  would  take  a  brave  man  to  do  so  in  what  is  known  in  the  parlance 
of  the  criminal  courts,  as  "star"  cases. 

The  abuses  that  have  arisen  under  this  head  have  become  well- 
nigh  intolerable.  Prosecuting  officers,  who  are  ambitious  for  fur- 
ther honors,  maintain  elaborate  press  bureaus  for  the  distribution  of 
news  concerning  their  offices.  The  reporters  who  want  to  stand 
well  with  the  prosecuting  officer,  and  get  all  the  news  that  is  to  be 
had,  fall  into  the  habit  of  taking  the  prosecutor*s  version.  Of  late 
years  nothing  is  sacred.  A  witness  is  called  before  the  grand  jury, 
and  the  testimony  given  there  in  important  cases  manages  "to  leak 
out"  day  by  day.  The  secrecy  of  the  grand  jury  room  is  a  thing 
of  the  past.  The  law  against  disclosing  occurrences  there  is  a  dead 
letter.  The  prosecuting  attorney  is  generally  the  chief  offender  and 
frequently  the  only  one.  The  main  concern  of  a  modern  prosecutor 
in  one  of  the  great  cities  of  this  country  seems  to  have  become  to 
keep  himself  before  the  public,  which  he  does  by  seeing  to  it  that 
the  public  is  informed  of  everything  that  happens  in  his  office  from 
his  own  point  of  view.  I  do  not  mean  to  assert  that  this  shocking 
condition  is  universal,  but  it  is  not  uncommon  and  is  growing 
more  frequent. 

Three  poor,  helpless,  old  women  are  about  to  be  tried  in  one 
of  our  sister  states  on  a  charge  of  murder.  The  issue  for  the  jury 
is  whether  the  deceased  was  murdered  or  committed  suicide.  From 
the  day  that  case  came  into  the  office  of  the  prosecutor,  and  for 
weeks  thereafter,  so  long  as  public  interest  could  be  aroused  or  sus- 
tained, whilst  these  poor  women  were  under  lock  and  key,  the  prose- 
cutor was  day  by  day  issuing  or  inspiring  statements  in  the  press  in 
the  community  in  which  they  are  to  be  tried,  tending  to  show  or 
arguing  that  they  were  guilty,  and  presenting  such  proofs  and  innuen- 
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does  as  he  had  at  hand  to  support  these  ex  parte  arguments.  All 
this  was  on  the  eve  of  the  assembling  of  a  grand  jury  to  consider 
the  case. 

The  grand  jury,  of  course,  promptly  indicted  these  poor  women 
and  now  they  will  have  to  be  tried  in  a  community  in  which  public 
sentiment  has  been  crystallized  against  them  through  the  energies 
of  the  press,  ably  seconded  by  the  prosecutor.  These  women  are 
not  being  tried.  They  are  being  hounded.  It  is  little  better  than 
mob  law,  and  in  some  respects  not  quite  so  fair,  for  it  is  masquerad- 
ing under  the  forms  of  law. 

The  following  are  suggested  as  remedies  for  this  condition : 

1.  The  enactment  of  laws,  similar  to  those  prevailing  in  Eng- 
land, prohibiting  a  newspaper  from  publishing  anything  concerning 
a  case  that  is  in  the  courts  other  than  a  verbatim  report  of  the  pro- 
ceedings in  open  court. 

2.  Prohibiting  any  newspaper  from  commenting,  either  edi- 
torially or  otherwise,  upon  the  evidence  in  judicial  proceedings  until 
after  final  judgment. 

3.  Prohibiting  any  prosecuting  officer,  under  penalty  of  re- 
moval and  punishment  for  a  misdemeanor,  from  expressing  or  sug- 
gesting for  publication  an  opinion  as  to  the  guilt  or  innocence  of 
a  person  accused,  or  from  disclosing  any  of  the  proceedings  of  a 
grand  jury,  or  from  publishing  or  being  privy  to  the  publication  of 
any  evidence  in  his  possession  bearing  on  any  case  under  his  control. 
If  an  assistant  or  other  person  in  his  office  is  guilty  of  any  of  the  acts 
charged  it  should  be  ground  for  the  removal  of  the  prosecutor  and 
the  punishment  of  the  assistant,  or  any  other  person  connected  with 
the  office,  so  offending. 

When  we  consider  the  far-reaching  effect  of  these  press  cam- 
paigns against  persons  under  criminal  charges,  such  regulations 
should  be  regarded  as  very  mild  compared  with  the  evils  that  are 
sought  to  be  remedied.  The  expense  to  which  the  state  is  put  in 
securing  impartial  jurors  is  alone  more  than  sufficient  to  justify  these 
reasonable  precautions. 

The  next  evil,  but  to  my  mind  not  the  greatest  by  far,  but  the 
one  that  has  received  most  attention  from  the  public  and  those  in 
authority,  relates  to  the  law's  delays. 

Some  of  the  remedies  that  have  been  suggested  seem  to  me 
far  worse  than  the  disease.     Chief  among  them,  and  the  one  that 
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appears  most  generally  to  be  favored,  is  that  of  restricting  the  right 
of  appeal  in  criminal  cases.  At  a  time  when  other  nations  are  grant- 
ing and  enlarging  this  right  we  are  considering  abridging  it. 

There  should  be  the  most  generous  right  of  appeal  in  criminal 
cases — far  more  liberal  than  when  we  are  dealing  with  mere  ques- 
tions of  money.  And  yet  the  supporters  of  this  change  would  be 
shocked  at  the  suggestion  that  there  be  no  appeals  allowed  in  civil 
cases.  How  much  greater  the  need  where  the  liberty  and  reputa- 
tion, not  only  of  the  man,  but  of  all  those  about  him,  are  involved? 

Nor  is  there  force  in  the  plausible,  but  unsound,  suggestion  that 
no  judgment  in  a  criminal  case  shall  be  reversed  except  for  errors 
that  can  be  affirmatively  shown  to  have  materially  prejudiced  the 
defendant  on  the  merits  of  the  charge,  and  that  all  so-called  "techni- 
cal" errors  are  to  be  disregarded. 

If  a  mistake  of  law  committed  during  the  trial  is  not  too  tech- 
nical and  trifling  to  be  overlooked  and  is  such  that  it  is  regarded 
by  the  law  as  error,  it  must  be  because  the  rule  that  has  been  vio- 
lated in  the  commission  of  it  is  considered  in  the  light  of  human 
experience  as  essential,  or  at  least  material  to  the  protection  of  the 
rights  of  one  of  the  parties.  If  such  a  rule  has  been  violated  the 
defendant  has  not  been  fairly  tried  and  there  should  be  no  latitude 
about  allowing  such  a  judgment  to  stand. 

One  of  the  worst  abuses  of  the  present  system  is  not  the  delay 
in  executing  the  judgment,  but  the  undue  and  indecent  haste  in 
requiring  a  defendant  to  undergo  the  sentence  whilst  his  appeal  is 
pending.  We  have  constant  object  lessons  in  the  brutality  of  the 
law  in  that  respect  in  the  cases  of  those  who  have  undergone  all  or 
most  of  their  terms  of  punishment,  to  find  that  the  judgment  under 
which  they  were  disgraced  and  imprisoned  was  without  lawful  au- 
thority. 

It  sometimes  happens,  as  in  a  comparatively  recent  case  in 
New  York,  involving  an  official  of  a  life  insurance  company  that  the 
appellate  court  decides  as  matter  of  law  that  no  offense  whatever 
was  committed  after  the  man  has  served  nearly  the  entire  term  for 
which  he  was  sentenced.  The  cases  of  this  kind  are  not  infrequent. 
Is  not  that  paying  too  great  a  penalty  for  certainty  of  punishment  ? 

Both  these  evils — that  of  delay  and  unjust  punishment — can  and 
should  be  prevented  by 
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1.  Allowing  a  stay  of  sentence  as  a  matter  of  right  and  not  of 
discretion,  until  the  defendant  has  exhausted  every  remedy  by  appeal 
that  the  law  permits. 

2.  Providing  that  unless  the  appeal  is  moved  by  the  appellant 
for  hearing  within  a  given  number  of  days  after  judgment  has  been 
pronounced  the  stay  of  sentence  is  automatically  vacated. 

3.  The  printing  of  the  papers  or  record  on  the  appeal  should  be 
under  the  control  of  the  court  through  its  clerk.  It  will  then  rest 
entirely  with  the  court  to  regulate  the  time  when  the  appeal  is  to 
be  argued.  The  parties  will  no  longer  control  that  subject  as  they 
do  now  in  many  of  our  states.  This  change  will  do  away  with  a 
most  prolific  cause  of  the  existing  delays.  There  is  no  reason  why 
there  should  be  a  delay  of  more  than  from  two  to  four  months  be- 
tween the  sentence  and  the  determination  of  the  appeal. 

4.  Where  the  defendant  makes  proof  satisfactory  to  the  court 
that  he  is  unable  to  pay  the  expenses  of  the  appeal  the  state  should 
pay  them.  The  right  and  opportunity  of  the  fullest  defense  should 
not  depend  on  the  ability  of  a  man  to  pay.  It  is  not  in  the  interest 
of  the  state  to  convict  where  there  is  doubt.  It  is  in  its  interest  to 
give  to  every  man  the  fullest  opportunity  to  establish  his  innocence. 

This  brings  me  to  the  next  suggestion  I  have  to  offer  which  is 
that  there  should  be  an  office  established  as  part  of  the  machinery 
of  the  criminal  law,  to  be  known  as  that  of  the  public  defender. 

Unjust  convictions  among  the  poor  and  helpless,  and  especially 
among  our  ignorant  foreign  population,  are  far  more  frequent  than 
we  fortunates  care  to  admit.  This  is  especially  true  in  the  great 
cities  where  the  courts  are  crowded  with  business,  the  pressure  is 
great  and  justice  is  necessarily  hurriedly  administered  in  obscure 
cases. 

The  most  prolific  abuses  occur  in  what  are  known  as  "assigned" 
causes,  in  which  the  defendants  and  their  families  and  friends  are 
too  poor  to  furnish  bail  or  employ  counsel.  In  those  cases  the  court 
assigns  counsel,  who  serve  without  pay,  except  that  in  some  states 
a  moderate  fee  is  allowed  in  capital  cases  only.  The  counsel  assigned 
in  these  cases  are  with  rare  exceptions  almost  necessarily  young 
and  inexperienced  men  or  lawyers  without  standing  or  ability. 

Yet  these  are  the  cases  above  all  others  in  which  the  defendants 
are  already  at  the  greatest  disadvantage,  being  incarcerated,  unable 
to  go  about  to  look  up  witnesses  and  too  poor  to  employ  any  one 
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to  do  so  for  them.  If  they  are  first  offenders  of  previous  good 
reputation,  as  they  generally  are,  for  experience  has  shown  that 
professional  criminals  are  generally  able  to  secure  counsel,  their 
prison  experience  has  taken  the  courage  out  of  them  by  the  time 
they  are  placed  on  trial. 

They  come  to  the  bar  of  justice  crushed  in  spirit,  and  if  inno- 
cent, in  mortal  terror  of  the  law  and  resigned  to  any  fate.  Their 
assigned  counsel,  whose  retained  clients  are  his  chief  concern,  easily 
convinces  himself  that  he  has  done  his  duty  to  his  pauper  client  if 
the  prosecutor  will  accept  a  plea  of  guilty  to  a  lesser  form  of  crime 
or  be  content  to  recommend  a  moderate  sentence.  So  before  the 
poor  fellow  knows  what  has  happened  to  him  he  has  consented  on 
less  notice  and  in  less  time  than  it  requires  to  tell  the  story,  to  take 
the  advice  hurriedly  given  him  as  he  stands  quivering  at  the  bar 
and  he  finds  himself  on  the  way  to  prison.  There  is  hardly  a 
day  in  the  year  when  this  scene  is  not  enacted  in  the  courts  of  our 
great  cities.  That  such  a  system  results  in  innocent  men  being 
branded  and  punished  as  criminals  admits  of  no  doubt.  That  the 
number  of  such  crimes  against  justice  and  humanity  is  very  much 
underestimated  is  beyond  question  to  any  one  who  has  observed  the 
system  in  operation.  The  judges  do  what  they  can  to  minimize  the 
evil,  but  from  the  nature  of  the  case  they  must  rely  on  counsel. 

What,  then,  is  the  remedy? 

The  state  has  its  public  prosecutor.  Why  not  its  public  de- 
fender to  care  for  those  who  are  unable  to  defend  themselves?  It 
is  quite  as  much  to  the  interest  of  the  state  to  rescue  the  innocent  as 
to  punish  the  guilty.  There  is  no  danger  of  the  privilege  being 
abused.  Every  man  who  can  afford  to  defend  himself  will  exhaust 
every  resource  to  select  a  champion  of  his  own  choice.  The  most 
helpless  and  unfortunate  of  all  our  citizens  should  not  be  forced 
to  go  virtually  undefended. 

Nowhere  in  our  social  fabric  is  the  discrimination  between  the 
rich  and  poor  so  emphasized  to  the  average  citizen  as  at  the  bar 
of  justice.  Nowhere  should  it  be  less.  In  an  ideal  state  of  govern- 
ment the  lines  would  be  made  to  disappear  here  of  all  places.  Money 
secures  the  ablest  and  most  adroit  counsel,  whose  characters  and 
reputations  are  powerful  factors  in  their  client's  cause.  Evidence 
can  be  gathered  from  every  source,  and  all  the  legitimate  expedients 
of  the  law  availed  of.    The  poor  must  be  content  to  forego  all  these 
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advantages,  but  surely  the  state  should  not  take  an  unfair  advantage 
of  their  helplessness. 

With  experienced  counsel,  and  the  entire  organized  machinery 
of  the  criminal  law  at  its  command,  it  should  not  seek  to  disarm  him 
completely,  thus  accentuating  the  power  of  money  in  the  struggle  for 
liberty  between  the  state  and  its  citizens. 

It  is  with  sincere  regret  and  reluctance  that  I  assert  that  save  in 
rare  instances  the  modem  prosecutor  does  not  stand  between  the 
people  and  the  accused.  He  and  his  assistants  too  often  measure 
the  success  of  their  labors  by  the  number  of  convictions  they  have 
secured.  It  is  a  false  and  brutal  conception  of  duty  that  is  respon- 
sible for  grave  injustice,  but  it  is  none  the  less  true  that  it  exists. 
Under  its  influence  the  prosecutor  becomes  a  partisan  advocate, 
blind  to  the  strength  of  the  defense,  unwilling  voluntarily  to  expose 
the  weakness  of  the  people's  case. 

The  people  are  as  deeply  interested  in  proving  the  innocence  of 
the  accused  where  he  is  unable  to  defend  himself  as  to  prove  his 
guilt.  By  all  means  let  us  have  a  public  defender  in  the  interest  of 
fair  play  and  common  humanity. 

Many  more  instances  of  evils  that  may  be  reformed  could  be 
cited  if  time  permitted.  I  have  not  attempted  to  deal  with  the  minor 
abuses  that  weigh  so  heavily  upon  the  poor  who  come  into  contact 
with  our  magistrates'  courts,  nor  with  the  ever-perplexing  question 
of  the  relative  merits  of  an  elective  or  appointive  judiciary,  nor  with 
a  host  of  other  problems  that  present  themselves. 

That  there  are  such  problems  pressing  for  solution  cannot  be 
denied.  In  every  other  branch  of  human  endeavor  we  are  forging 
ahead.  Why  should  we  stand  still,  clinging  to  tradition  in  the  field 
of  usefulness  most  important  of  all  in  a  progressive  civilization? 
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TO    WHAT    EXTENT    SHOULD    INSANE    PERSONS    BE 
AMENABLE  TO   CRIMINAL  LAW? 


By  John  Brooks  Leavitt,  Esq., 

Chairman  of   Committee  on   Commitment   and   Discharge   of  the   Criminal 
Insane  of  New  York  State   Bar  Association. 


Of  all  the  theological  concepts  which,  after  misleading  mankind 
for  centuries,  are  in  our  day  being  relegated  to  the  lumber-room  of 
the  obsolete,  none  has  been  more  potent  in  influencing  the  thinkings 
and  doings  of  men  than  the  notion  of  a  physical  hell,  ruled  by  a 
personified  principle  of  evil. 

I  call  this  a  theological  concept,  for  that  the  devil  is  not  once 
mentioned  by  name  in  the  Old  Testament,  and  there  are  in  it  no 
passages  which  can  be  tortured  into  an  affirmation  of  his  existence, 
except  through  those  strained  interpretations,  in  the  art  of  which 
the  theologians  are  such  adepts.  As  we  read  history,  whether  sacred 
or  profane,  we  wonder  whether  it  is  not  they,  the  zealous  friends 
of  religion,  who  are,  after  all,  its  worst  enemies  ?  There  is  a  pathetic 
passage  in  one  of  the  minor  prophets,  which  is  usually  taken  as  a 
prophecy  of  Christ,  and  if  so,  may  fairly  be  construed  as  a  forecast 
of  the  way  in  which  He  would  be  treated  in  His  Church :  "And  one 
shall  say,  what  are  these  wounds  in  thine  hands?  And  He  shall 
answer  these  are  the  wounds  with  which  I  was  wounded  in  the  house 
of  my  friends."  The  conceit  of  a  personal  devil  luring  men  to  his 
terrible  domain  for  their  eternal  misery  is  the  foundation  of  much 
of  the  theology  which  has  been  grafted  upon  His  gospel.  It  is  but 
natural  that  it  should  have  been  the  basis  of  a  system  of  penology, 
which  was  formed  and  developed  under  its  influence.  Starting  thus, 
what  could  be  more  logical  than  the  proposition  that  the  insane  man 
is  an  unfortunate  being  who  is  possessed  of  a  demon  acting  under 
the  command  of  the  Prince  of  Darkness,  and  who  is  forced  by  this 
demon  to  say  and  do  things  from  which  he  would  shrink  in  horror 
if  he  were  in  his  right  mind?  What  more  reasonable  than  the  de- 
duction that  an  insane  man  can  not  have  any  intent?  But  without 
intent  to  do  evil,  how  can  one  be  guilty  of  crime?  Hence  the 
sapient  conclusion  of  the  law,  that  if  a  person  upon  trial  of  an 
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indictment  for  crime  is  found  to  have  been  insane  at  the  time  of  the 
commission  of  the  act,  he  must  be  acquitted. 

The  state,  having  thus  provided  this  avenue  of  escape,  the  law- 
yers and  the  doctors  have  been  astute  to  devise  a  plan  by  which 
evildoers  could  travel  over  it.  The  theory  of  temporary  insanity, 
its  latest  development  being  called  brainstorm,  was  invented.  All 
the  odd  things  or  foolish  things  which  the  accused  has  done  in  his 
lifetime — and  who  can  truly  say  that  he  has  always  spoken  or  acted 
wisely  ? — are  gathered  together  and  framed  into  an  hypothetical  ques- 
tion by  some  shrewd  mind  skilled  in  the  art  of  perversion.  Then 
experts  are  sought,  who,  in  consideration  of  so  much  cash,  are 
willing  to  testify  that,  in  their  opinion,  the  person  who  said  or  did 
such  things  was  insane.  The  amount  of  cash  to  the  expert  is  in  in- 
verse ratio  to  the  amount  of  insanity  in  the  offender.  It  is  a  re- 
markable instance  of  Providence  tempering  the  wind  to  the  shorn 
lamb,  that  the  poor  do  not  seem  to  be  subject  to  brainstorms.  Their 
insanity  is  of  a  kind  which  costs  little  to  prove.  The  brainstorm 
brand  is  only  for  the  rich.  It  is  so  devilish  in  its  cleverness  that  it 
goes  far  to  upset  the  proposition  that  there  is  no  such  person  as  the 
devil.  As  legal  fictions  have  been  invented  by  lawyers,  so  the  doc- 
tors have  created  a  medical  fiction  to  enable  wealthy  criminals  to 
cheat  the  law.  There  is  now  living  a  certain  rich  man,  who  in  early 
life  committed  a  murder,  escaped  the  penalty  of  his  crime  by  aid  of  a 
medical  fiction  of  insanity  and  afterward  disproved  the  truth  of  his 
expert's  opinion  by  a  successful  career  in  two  distinct  lines  of  pro- 
fessional endeavor. 

There  is  now  living  another,  who  was  guilty  of  a  foul  and  cow- 
ardly murder  in  a  public  resort,  who  was  acquitted  on  the  ground  of 
insanity,  was  sent  to  an  insane  asylum,  and  at  this  moment  is  plan- 
ning for  his  release  by  reason  of  a  regained  sanity.  It  would  indeed 
be  a  sad  fate  for  an  unfortunate  prodigal  son,  who  while  possessed 
of  the  devil,  had  been  so  unlucky  as  to  kill  some  hated  person,  to 
lose  his  life  as  a  forfeit,  or  be  incarcerated  in  an  insane  asylum.*  The 
brainstorm  theory  is  equal  to  the  necessities  of  the  case.  Evidence 
of  past  insanity  frees  the  accused  from  jail,  and  evidence  of  present 
sanity  frees  him  from  the  asylum. 

It  is  an  instance  where  in  avoiding  Scylla  one  need  not  fall  on 
Qiarybdis.  Another  advantage  for  the  brainstorm  theory  is,  that 
the  same  experts  can  be  used  twice,  making  it  a  little  cheaper  than  it 
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would  be  if  a  new  set  were  required  on  the  habeas  corpus  proceed- 
ings. I  take  it  that  it  is  thoroughly  understood  in  every  community 
how  the  plot  is  worked.  Where  there  is  an  acquittal  on  the  ground 
of  insanity,  the  prisoner  must  be  committed  to  an  insane  asylum. 
But  he  must  have  been  sane  enough  to  be  tried,  otherwise  his  trial 
would  have  had  to  be  postponed.  Now,  if  he  were  insane  at  the 
time  of  the  offense  and  had  become  sane  enough  to  be  tried,  it  is 
evident  that  his  insanity  was  temporary  in  its  nature.  Storms, 
whether  of  wind  or  brain,  are  usually  temporary.  An  innocent  man, 
who  is  sane,  has  a  right  to  his  freedom.  The  acquittal  by  the  jury 
on  whatever  ground  is  conclusive  evidence  of  his  innocence.  Where 
a  man  is  detained  in  any  place  against  his  will,  he  has  a  right  to  a 
writ  of  habeas  corpus,  under  which  the  person  detaining  him  must 
produce  him  in  court  and  show  what  authority  there  is  for  the  de- 
tention. There  are  but  three  kinds  of  legal  detention  known  to  our 
law,  one  under  a  commitment  for  trial,  a  second  by  virtue  of  a 
sentence  by  a  court  of  justice,  the  other  through  a  committal  as 
insane.  A  prisoner  under  sentence  has  no  right  to  a  writ  of 
habeas  corpus,  except  to  inquire  into  the  jurisdiction  of  the  court 
to  impose  the  sentence.  Thus  it  follows  that  when  an  accused 
is  acquitted  on  the  plea  of  insanity  and  is  committed  to  an  asylum, 
he  can  get  out  of  the  latter,  provided  he  can  produce  evidence 
that  he  has  become  sane.  The  brainstorm  theory  is  the  dodge  that 
enables  him  to  do  it  with  the  same  set  of  experts.  The  astute 
counsel  of  a  thrifty  murderer  would  bargain  with  the  experts  for 
both  jobs  in  advance.  The  conversation  would  run  somewhat  in  this 
tenor,  though  perhaps  not  quite  so  bald  in  words :  "Dr.  Blank,  here 
are  all  the  odd  and  queer  doings  and  sayings  of  this  misguided  man, 
with  which  I  have  been  furnished  by  himself  or  sympathetic  relatives. 
I  am  informed  that  they  can  be  sustained  by  proof.  Please  whip 
them  up  into  an  hypothetical  question  and  then  inform  me  on  the 
following  points,  ( i )  what  would  your  answer  on  the  witness  stand 
be  to  that  hypothetical  question;  (2)  in  case  the  prisoner  should  be 
acquitted  on  the  ground  of  insanity,  would  your  answer  preclude 
you  from  testifying  as  to  his  regained  sanity;  (3)  what  will  be  your 
total  charge  for  your  three  answers;  namely,  your  answer  to  me 
now,  your  repetition  of  it  at  his  trial,  and  your  answer  the  other 
way  on  subsequent  habeas  corpus  proceedings  ?"    How  many  doctors 
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can  resist  such  a  temptation  as  that?  A  negative  opinion  means 
no  cash,  or  very  little,  an  affirmative,  thousands  of  dollars. 

Now  suppose  that  by  a  simple  enactment  the  law  is  changed 
so  that  the  jury  instead  of  finding  a  verdict  of  "not  guilty  by  reason 
of  insanity,"  return  "guilty,  but  insane."  Then  suppose  that  it  is 
further  enacted  that  whenever  upon  the  trial  of  a  person  accused 
of  a  crime  the  verdict  is  returned,  "guilty,  but  insane,"  such  person 
shall  be  sentenced  to  serve  the  same  term  in  an  insane  asylum  as  he 
would  have  to  serve  in  jail,  but  for  the  finding  of  insanity;  and  in 
cases  where  death  is  the  penalty  for  an  offense  by  a  sane  man,  im- 
prisonment for  life  to  be  the  term  for  the  insane  criminal. 

It  is  obvious  that  much  scandal  in  the  administration  of  criminal 
justice  would  be  plucked  up  by  the  roots.  The  question  therefore 
arises  whether  in  the  proper  development  of  our  system  of  penology, 
the  defense  of  insanity  should  not  be  abolished. 

It  is  in  such  a  forum  as  this  that  such  a  question  should  be  thor- 
oughly discussed.  It  is  no  light  thing  to  overturn  the  precedents 
of  centuries.  In  doing  away  with  the  scandals  which  I  have  men- 
tioned, we  should  proceed  carefully,  thoughtfully  and  with  delibera- 
tion, should  weigh  every  consideration  for  and  against.  In  any  at- 
tempt to  bring  criminals  within  the  grasp  of  the  law,  we  should  be 
mindful  not  to  do  injustice  to  the  innocent.  Thus  we  are  brought 
face  to  face  with  the  question,  is  a  man  who  has  done  a  deed  of 
violence  innocent  because  he  is  insane?  To  answer  that  question 
rightly,  we  must  answer  many  others.  Some  of  them  I  shall  at- 
tempt to  do. 

First,  what  is  the  basis  for  the  right  of  the  state  to  inflict 
the  penalty  of  death  for  the  infraction  of  a  law  of  the  state?  In 
the  times  when  the  Church  had  an  authority,  which  science  has  in 
our  day  so  greatly  shaken,  it  was  sufficient  to  quote  the  words  of 
Holy  Writ,  "Whoso  sheddeth  man's  blood,  by  man  shall  his  blood 
be  shed."  We  are  beginning  to  see  that  this  was  more  by  way  of 
prophecy  than  command. 

It  is  not  supposed  that  argument  is  necessary  in  support  of  the 
proposition,  that  the  only  ground  for  the  right  of  society  to  punish 
the  individual  for  an  evil  deed  is  its  own  protection.  Those  of  us, 
who  still  hold  to  a  theology  unchanged  by  modern  science,  need 
but  to  be  reminded  that  the  Divine  Teacher  laid  down  the  principle, 
"Judge  not  that  ye  be  not  judged."    It  is  only  the  Supreme  Searcher 
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of  Hearts  who  can  impartially  judge  and  justly  sentence  evil  doing 
by  reason  of  an  inferred  evil  intent.  Society  cannot  do  it.  The 
problems  as  to  motives  lie  too  far  below  the  surface  to  be  reached 
by  any  human  plummet.  On  the  other  hand,  those  of  us,  who  accept 
the  teachings  of  modern  science  and  have  revised  our  theological 
dogmas  in  its  light,  or  perhaps  thrown  them  overboard  altogether, 
will  endorse  the  proposition  as  an  axiom. 

Now,  if  the  right  of  society  to  punish  is  based  on  and  measured 
by  its  right  to  protect  itself,  the  solution  of  the  problem  in  hand  is 
not  far  to  seek.  The  insane  man  is  just  as  dangerous  to  the  com- 
munity as  the  sane.  In  fact,  he  is  more  so,  for  the  sane  man  is  to 
some  extent  open  to  the  restraints  of  law,  or  at  least  of  prudence. 
The  insane  man  is  believed  to  be  under  no  such  restraint,  although 
it  might  be  noted  that  experience  at  the  insane  asylums  would  seem 
to  show  that  the  insane  man  is  restrained  by  fear  of  punishment, 
as  well  as  the  sane.  We  bind  over  to  keep  the  peace  and  can  im- 
prison, if  need  be,  the  sane  man  who  threatens  violence,  which  he 
may  never  do.  We  acquit  as  innocent  an  insane  man,  who  has 
actually  done  a  deed  of  violence.  Was  ever  a  more  horrible 
mockery?  The  man  who  has  already  demonstrated  that  he  is  a 
menace  to  society  is,  on  the  opinion  of  an  expert  that  he  is  not 
likely  to  misbehave  again,  allowed  to  go  free.  Whereas,  a  man 
M^hose  violent  words  have  never  actually  ripened  into  deeds  can 
be  laid  by  the  heels. 

Second,  What  is  insanity? 

Is  it  true  that  the  insane  man  is  possessed  of  a  demon,  who 
controls  him  against  his  will?  We  need  not  spend  time  on  this. 
We  may  content  ourselves  with  quoting  the  latest  definition  of  in- 
sanity as  found  in  the  Century  Dictionary,  "a  seriously  impaired 
condition  of  the  mental  functions,  involving  the  intellect,  emotions 
or  will,  or  one  or  more  of  these  faculties,  exclusive  of  temporary 
states  produced  by  and  accompanying  acute  intoxications  or  acute 
febrile  diseases." 

To  my  mind  that  is  a  very  unsatisfactory  definition.  I  would 
define  it  as  that  state  of  a  man's  intellectual  faculties,  when  he  chooses 
the  wrong  major  premise,  as  the  reason  for  his  conduct.  Common 
sense  is  the  ability  to  select  on  the  instant  the  right  major  premise 
as  the  basis  for  action.    Insanity  is  simply  the  absence  of  conunon 
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sense.     The  doctors  are  entirely  right,  in  my  humble  judgment, 
when  they  say  that  all  men  are  more  or  less  insane. 

In  this  discussion,  we  are  concerned  only  with  that  form  of 
insanity  which  results  in  acts,  against  which  society  must  protect 
itself. 

Third,  What  are  the  reasons  which  are  urged  against  the 
abolition  of  the  defense  of  insanity? 

I  can  think  of  only  two,  (a)  the  suggestion  that  it  would  be 
unconstitutional,  (&)  pity  for  the  unfortunate  and  his  family.  Let 
us  examine  each. 

There  is  absolutely  nothing  in  the  objection  that  it  would  be 
unconstitutional  to  do  away  with  the  defense  of  insanity  as  an 
answer  to  an  accusation  for  crime.  The  insane  man  has  no  con- 
stitutional right  to  kill.  The  insane  man  is  not  known  to  the  con- 
stitution. He  gets  his  defense  by  an  enactment  of  the  legislature, 
and  the  power  which  gives  can  take  away.  Take  for  example  the 
law  of  New  York.  Its  statute  passed  about  ninety  years  ago — a 
re-enactment  of  the  common  law  it  must  be  admitted — provides, 
*'No  act  done  by  a  person  in  a  state  of  insanity  may  be  punished 
as  an  offense,  and  no  insane  person  can  be  tried,  sentenced  to  any 
punishment,  or  punished  for  any  crime  or  offense,  while  he  con- 
tinues in  that  state."  That  is  still  the  law,  phrased  in  its  penal  code, 
more  verbosely,  but  in  effect  the  same  (Section  20).  It  could  be 
constitutionally  replaced  by  a  section  equally  short  and  pithy :  "In- 
sanity or  other  mental  deficiency  shall  no  longer  be  a  defense  against 
a  charge  of  crime ;  nor  shall  it  prevent  a  trial  of  the  accused  unless 
his  mental  condition  is  such  as  to  satisfy  the  court  upon  its  own 
inquiry  that  he  is  unable,  by  reason  thereof,  to  make  proper  prepara- 
tion for  his  defense."  Provide,  that  if  at  the  time  the  jury  renders 
the  verdict  the  court  has  reason  to  believe  that  at  the  time  of  the 
commission  of  the  crime  the  prisoner  was  insane  or  afflicted  with 
any  mental  deficiency,  it  may  then  defer  sentence  and  cause  an  in- 
quiry to  be  made,  and  if,  as  the  result  of  that  inquiry  the  prisoner 
is  found  to  have  been  sane,  the  court  shall  then  sentencee  him  to  be 
hanged,  or  electrocuted  or  imprisoned  in  a  jail,  as  the  case  requires ; 
and  if  insane,  the  court  shall  then  sentence  him  to  be  confined  in  the 
proper  state  asylum  during  his  life  or  for  a  term  of  years,  as  the 
case  requires. 
*    The  objection  of  pity  for  the  unfortunate  and  his  family  can- 
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not  be  so  readily  answered.  Over  the  door  of  sentiment  too  often 
is  found  the  superscription,  "He  who  enters  here  must  leave  all 
reason  behind."  Pity  for  the  family  is  indeed  a  negligible  thing, 
for  there  is  no  difference  in  the  quality  of  the  stigma  placed  on  a 
man's  family  between  a  verdict,  "Not  guilty  by  reason  of  insanity" 
and  one,  "Guilty,  but  insane." 

The  feeling  of  pity  for  the  unfortunate  himself,  who,  when  not 
in  his  right  mind  has  done  a  deed,  from  which  in  possession  of  his 
faculties,  he  would  shrink  with  horror,  ought  not  as  a  matter  of 
cold  reason,  to  prevent  such  a  change  of  the  law.  The  protection 
of  society  is  much  more  important  than  pity  for  the  individual. 
Sympathy  for  his  misfortune  can  take  the  direction  of  alleviating 
his  condition  while  in  a  place  of  confinement.  If  once  it  is  gener- 
ally understood  that  this  is  a  question  which  should  be  decided  by 
reason,  and  not  by  sentiment,  the  battle  in  favor  of  the  change  will 
be  all  but  won. 

Lastly,  I  am  not  advocating  anything  new.  It  has  been  the 
law  of  England  for  years,  that  in  cases  of  insane  persons  juries 
may  render  the  verdict  "Guilty,  but  insane."  As  we  inherited  from 
England  the  defense  of  insanity,  we  will  do  well  to  follow  her  ex- 
ample by  its  abolishment. 

As  the  English  Act  is  short  it  may  be  interesting  to  give  it  in 
full.    It  is  Chapter  38,  of  the  laws  of  1883. 

"Section  i  :  This  Act  may  be  cited  as  the  Trial  of  Lunatics 
Act,   1883. 

"Sec.  2.  (i)  Where  in  any  indictment  or  information  any  act 
or  omission  is  charged  against  any  person  as  an  offence,  and  it  is 
given  in  evidence  on  the  trial  of  such  person  for  that  offence,  that 
he  was  insane,  so  as  not  to  be  responsible  according  to  law  for  his 
actions  at  the  time  when  the  act  was  done  or  omission  made,  then 
if  it  appears  to  the  jury  before  whom  such  person  is  tried  that  he 
did  the  act  or  made  the  omission  charged,  but  was  insane  as  afore- 
said, at  the  time  when  he  did  or  made  the  same,  the  jury  shall  return 
a  special  verdict  to  the  effect  that  the  accused  was  guilty  of  the 
act  or  omission  charged  against  him,  but  was  insane,  as  aforesaid, 
at  the  time  when  he  did  the  act  or  made  the  omission. 

"(2)  Where  such  special  verdict  is  found,  the  Court  shall  order 
the  accused  to  be  kept  in  custody  as  a  criminal  lunatic  in  such  place 
and  in  such  manner  as  the  Court  shall  direct  until  her  Majesty's 
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pleasure  shall  be  known;  and  it  shall  be  lawful  for  her  Majesty 
thereupon,  and  from  time  to  time  to  give  such  order  for  the  safe 
custody  of  the  said  person  during  pleasure  in  such  place  and  in  such 
manner  as  to  her  Majesty  may  seem  fit."  See  also  the  Criminal 
Lunatics'  Act,  1884  (chap.  64). 

In  order  to  follow  this  precedent  in  this  country  we  should 
need  in  each  state  an  act  couched  along  the  following  lines: 

First :  Repealing  the  statute  which  provides  that  insanity  shall 
be  a  defense  to  an  indictment  for  crime;  and,  secondly,  providing 
in  its  place  the  following: 

If  upon  the  trial  of  any  person  accused  of  any  offence  it  ap- 
pears to  the  jury  upon  evidence  that  such  person  did  the  act  charged, 
but  was  at  the  time  insane,  so  as  not  to  be  responsible  for  his  ac- 
tions, the  jury  shall  return  a  special  verdict,  "guilty,  but  insane," 
and  thereupon  the  court  shall  sentence  such  person  to  confinement 
in  a  state  asylum  for  the  criminal  insane  for  such  term  as  he  would 
have  had  to  serve  in  prison,  but  for  the  finding  of  insanity.  And, 
if  upon  the  expiration  of  such  term  it  shall  appear  to  the  court  that 
such  person  is  still  insane,  his  confinement  in  such  asylum  shall 
continue  during  his  insanity.  And  further,  when  such  a  verdict  of 
"guilty,  but  insane"  is  returned  in  a  case  where  the  penalty  for  the 
verdict  of  guilty  against  a  sane  person  is  death,  such  sentence  for 
the  insane  person  thus  found  guilty  shall  be  for  life. 

It  is  supposed  that  the  pardoning  power  vested  in  a  Governor 
or  Pardoning  Board  would  apply  to  such  an  insane  criminal,  but  if 
not,  then  in  deference  to  sentimental  considerations  it  might  be 
well  to  provide  that  the  Governor  or  Pardoning  Board  shall  have 
special  power  to  pardon  an  insane  criminal  thus  confined. 
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ADMINISTRATION   OF   CRIMINAL   LAW   IN   THE 
INFERIOR  COURTS 


By  Hon.  Julius  M.  Mayer, 

Former  Justice  of  the  Court  of  Special  Sessions  of  New  York  City,  and 

former  Attorney-General  of  the  State  of  New  York. 


My  purpose  is  to  endeavor  to  direct  your  attention  to  the  well- 
known  fact  that  more  people  are  convicted  in  their  relation  with 
the  criminal  law,  in  the  so-called  inferior  courts  than  in  the  superior 
courts,  and  therefore,  that  the  state  has  a  very  large  interest  in 
the  proper  administration  of  these  courts,  not  alone  from  the  moral, 
but  also  from  the  economic  aspect.  This  very  week  a  commission, 
appointed  in  the  State  of  New  York  to  inquire  into  the  conditions 
of  these  courts  in  what  we  call  our  cities  of  the  first  class,  viz., 
New  York,  Buffalo  and  Rochester,  has  made  its  report.  As  I 
have  been  connected  in  an  official  capacity  with  that  commission, 
much  that  I  shall  say  will  be  based  upon  actual  observation. 

In  the  city  of  New  York  alone,  the  records  show  that  in  1908, 
in  that  part  known  as  the  old  city,  or  the  Boroughs  of  Manhattan 
and  Bronx,  175,000  persons  were  arraigned  in  what  we  call  the 
magistrates'  courts,  and  in  the  remaining  three  boroughs  of  the 
city,  some  65,000  persons,  thus  making  a  total  in  round  numbers  of 
240,000  people,  not  to  speak  of  those  who  come  into  these  courts 
through  an  informal  method  known  as  the  summons,  which  is  in 
the  nature  of  an  invitation  from  the  judge  who  desires  to  inquire 
into  some  matter.  Those  who  come  in  obedience  to  the  summons 
are  estimated  to  be  somewhere  in  the  neighborhood  of  100,000 
people.  So  that  you  have  between  250,000  and  350,000  people 
brought  into  these  so-called  minor  courts,  and,  doubtless,  statistics 
of  the  courts  of  the  country  would  rise  to  figures  that  would  be  at 
once  interesting  and  appalling. 

Now,  of  this  large  number  that  I  have  referred  to,  by  far  the 
great  majority  are  charged  with  only  comparatively  petty  offenses, 
and  out  of  the  175,000  to  whom  I  referred,  122,000  were  charged 
only  with  offenses  of  one  kind  or  another  so  comparatively  minor 
in  character  that  the  police  justices,  or  magistrates,  as  we  call  them 
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in  New  York,  had  complete  and  final  jurisdiction  over  their  cases, 
the  remainder  being  held  for  trial  in  the  higher  courts  for  more 
serious  offenses.  So  that  the  point  I  am  calling  to  your  attention 
at  the  outset  is,  that  when  you  are  dealing  with  thousands  and 
thousands  of  people,  it  is  perhaps  more  important  that  the  adminis- 
tration of  justice  of  those  courts  by  those  judges  should  be  sound, 
and  more  advanced  than  even  in  the  higher  courts. 

Now,  the  difficulty  about  the  so-called  inferior  court  is,  that  it 
usually  receives  the  least  attention  at  the  hands  of  the  state.  You 
go  to  any  great  city  abroad  and  you  usually  find  a  genuine  temple 
of  justice  erected  for  the  purpose  of  holding  courts,  but  go  into  a 
police  court  in  the  great  cities  of  this  country  and  you  are  at  once 
repelled  by  the  bad  arrangement  of  the  court  room,  by  the  noise  and 
confusion,  and  usually  by  the  lack  of  dignity.  The  states  (mean- 
ing thereby  the  government)  seem  to  think,  ordinarily,  that  the 
last  place  that  should  have  serious  attention  is  the  court  room 
where  the  great  majority  of  the  people  must  go,  and  the  scene 
in  many  police  courts  is  not  that  of  a  deliberate  and  careful  in- 
vestigation, but  that  of  a  jail  delivery  to  get  rid  of  everybody  as 
soon  as  possible,  either  by  discharge  or  commitment,  and  be  done 
with.  It  is,  however,  in  these  courts  that  great  numbers  of  our 
population  gain  their  impressions  of  American  justice.  There  ought 
to  be  not  only  the  best  physical  surroundings,  but  the  most  careful 
deliberation  on  the  part  of  those  charged  with  the  administration 
of  justice. 

That  leads  me  to  the  first  thing  that  I  happen  to  think  of,  the 
haphazard  disposition  by  many  men  in  these  positions  and  the  lack 
of  systematic  study  of  the  problems  before  them.  Take  the  two 
great  evils  which  I  shall  not  attempt  now  to  discuss  scientifically, 
the  evils — drunkenness  and  vagrancy,  and  within  the  classification 
of  vagrancy,  include  not  merely  the  drunkard  or  the  man  who  does 
not  support  himself,  but  also  those  who  live  in  vile  ways.  I  venture 
to  say  that  in  the  great  number  of  inferior  courts  of  the  country, 
the  ordinary  disposition  is  to  ask  the  police  officer  whether  the  man 
was  drunk,  and  if  so,  fine  him  and  have  done  with  it;  or,  in  case  of 
a  vagrant,  ask  whether  the  man  has  no  friends  nor  family,  and  if 
so,  send  him  to  the  local  jail,  workhouse  or  penitentiary.  That  is 
not  going  to  benefit  the  people.  The  problem  of  the  inferior  courts 
must  be  aided  by  the  establishment  of  something  in  the  nature  of 
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farm  colonies  for  paupers  and  beggars,  where  each  one  shall  be 
compelled  to  work  for  the  benefit  of  the  state,  and  not  to  return 
as  they  do  to  New  York,  in  the  winter  time,  and  say  to  the  magis- 
trate "I  would  like  to  be  committed  for  three  months,"  and  have  the 
magistrate  pleasantly  commit  the  gentleman. 

There  is  lack  of  thought  upon  that  proposition,  with  the  result 
that  there  is  a  great  burden  of  taxation  visited  upon  citizens  of 
every  great  community,  because  these  problems  are  not  worked  out 
either  scientifically  or  in  a  common  sense  way. 

Similarly,  the  problem  of  drunkenness  must  be  handled  along 
more  advanced  lines  before  we  can  obtain  satisfactory  results.  Now, 
one  of  the  methods  of  handling  these  cases  where  there  is  any  effort 
at  all  to  apply  it,  is  that  known  as  probation,  which  has  no  doubt 
been  discussed  at  your  meetings  within  the  last  day  or  two.  The 
magistrates  of  New  York  have  applied  the  probation  system  to  cases 
of  drunkenness  and  cases  of  husbands  who  have  failed  to  support 
their  wives.  Instead  of  putting  these  men  in  jail,  where  they  neces- 
sarily continue  to  be  a  burden,  the  effort  has  been  to  make  them 
"work  out  their  salvation"  and  gain  their  freedom  from  the  court 
and  its  judge  by  conducting  themselves  properly ;  and  the  actual  re- 
sult of  successful  probation  is  to  make  a  man  support  his  family,  and 
thereby  to  relieve  the  community  of  the  support,  both  of  his  family 
and  himself.  Therefore,  I  would  say  that  the  system  should  be 
applied  generally  throughout  the  country. 

The  commission  to  which  I  have  just  referred  has  made  a 
recommendation  which  I  imagine  is  new,  and  it  is  along  the  line  of 
separating,  so  far  as  may  be,  the  innocent  or  the  young  from  the 
more  hardened  and  the  adult,  and,  therefore,  a  departure  has  been 
recommended,  and  I  believe  will  shortly  be  adopted  by  the  legisla- 
ture— a  departure  in  the  cases  which,  for  want  of  a  better  name,  we 
may  call  cases  of  domestic  relations.  The  laws  vary  in  the  different 
states,  but  ordinarily  a  woman  goes  into  a  police  court,  and  there 
she  usually  asks  that  an  order  be  made  that  her  husband  shall  sup- 
port her.  Often  she  brings  her  children  with  her  because  there  is  no 
one  in  whose  care  she  can  leave  them.  She  should  not  be  compelled 
to  be  at  the  police  court  at  the  same  time  with  the  criminals  and 
the  derelicts.  Therefore,  the  commission  already  referred  to,  has 
recommended  that  for  the  hearing  of  such  cases,  and  all  cases  where 
the  law  places  an  obligation  to  support  an  aged  or  infirm  relative. 
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there  shall  be  held  a  separate  court  or  part  of  the  court,  entirely 
disassociated  from  the  ordinary  criminal  routine. 

Another  point  which  is  obvious  should  be  emphasized  all  over 
the  country  by  those  interested  in  the  subject.  Long  ago  the  prin- 
ciple was  established  that  men  and  women  waiting  to  be  heard  in 
criminal  courts  should  be  separated;  that  they  should  be  kept  in 
detention  places,  whatever  they  might  be,  jail,  pens,  etc.,  in  different 
places,  and  yet  it  is  remarkable  how  carelessly  that  is  observed ;  and 
there  should  be  in  every  state  a  statute  sufficiently  stringent  to  im- 
pose an  affirmative  duty  upon  every  public  officer  whose  duty  it  is  to 
be  in  the  position  of  a  detainer,  to  see,  first,  that  men  and  women 
should  be  absolutely  separate;  and,  secondly,  that  when  a  young 
man  or  young  woman  is  brought  to  the  court,  so  far  as  practicable, 
and  so  far  as  the  physical  situation  will  permit,  they  should  be  kept 
completely  away  from  the  older  and  hardened  offenders. 

Now,  there  is  another  thing  to  which  I  want  to  call  your  at- 
tention. It  has  to  do,  perhaps,  not  so  much  with  the  court  itself  as 
to  that  which  leads  people  to  the  court.  In  this  country  we  arrest 
entirely  too  many  people,  and  arrest  them  for  too  many  petty  and 
foolish  things.  I  do  not  know  how  it  is  with  you — I  assume  it  is 
the  same  here  in  Philadelphia  as  it  is  in  New  York — but  I  have  no 
doubt  no  one  of  these  distinguished  auditors  on  the  platform  can 
walk  abroad  unless  he  violates  some  ordinance  prescribed  by  some- 
body. Now,  the  result  of  it  is  that  throughout  the  country  the 
police — no  fault  of  theirs  in  performing  their  duties — are  charged 
with  the  duty  of  making  a  great  number  of  arrests  for  offenses  in 
cases  in  which,  on  the  Continent  and  in  England,  no  arrests  would  be 
tolerated  for  a  moment.  In  New  York,  according  to  the  statistics  of 
1908,  almost  52,000  people  out  of  the  total  to  which  I  called  your 
attention,  were  arrested  for  tlie  violation  of  what  we  call  ordinances, 
that  is  to  say,  local  regulations  enacted  by  our  board  of  aldermen,  and 
proper  regulations  relating  to  health  and  safety  of  the  community.  Of 
the  52,000,  not  quite  5,000  people  were  arrested  for  the  violation  of 
our  automobile  law.  So  that,  to  be  more  nearly  accurate,  there  were 
47,000  people  arrested.  But  why  should  that  be  ?  Why  should  a  man 
charged  with  the  violation  of  a  regulative  ordinance  be  taken  through 
the  streets  if  he  can  be  satisfactorily  identified.  In  line  with  what 
I  have  just  stated,  a  recommendation  has  been  made,  which  I  hope 
will  be  followed  and  which  I  would  like  to  see  everywhere  in  this 
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country,  charging  the  local  police  authorities  with  the  duty  of  making 
appropriate  rules  and  regulations,  for  a  system  of  identification. 
These  rules,  it  is  hoped,  will  avoid  the  possibility  of  abuse  or  cor- 
ruption, and  are  to  provide  that  any  person,  by  conforming  to  those 
rules, — whether  in  the  nature  of  a  card  of  identification  or  otherwise 
— may  be  summoned  to  court  by  the  police  officer,  as  is  done  on  the 
Continent  instead  of  being  arrested  forthwith ;  and  the  result  of  such 
a  system  will  be  that  a  very  much  less  number  of  persons  will  be 
arrested  than  are  now.  There  are  many  things  I  would  say  to  you 
if  I  had  the  time,  but  there  are  perhaps  just  two  more  to  which  I 
shall  call  your  attention. 

One  is  that  there  should  be  an  absolute  prohibition  by  law,  pre- 
venting any  person  who  is  acting  in  the  capacity  of  a  magistrate  of 
one  of  these  inferior  courts  from  occupying  an  executive  position 
in  any  political  organization.  Activity  in  political  affairs  may  not 
necessarily  indicate  a  failure  on  the  part  of  the  judge  properly  to 
perform  his  duty,  but  even  if  it  does  not,  the  people  who  come  into 
his  court,  into  this  minor  court,  must  under  no  circumstances  believe 
that  anything  prevails  in  his  court  by  way  of  purchase  or  influence, 
and  that  the  only  thing  that  does  prevail  is  the  application  of  the  law 
the  same  to  him  as  to  the  man  who  is  next  to  be  arraigned. 

Now,  the  Governor  tells  me  that  there  are  twenty-eight  or 
twenty-nine  courts  of  magistrates  here.  In  the  City  of  New  York, 
outside  of  one  branch  of  our  court,  we  have  now  thirty-two.  We 
will  shortly  have  two  more.  The  more  or  less  haphazard  adminis- 
tration, is  due,  in  a  great  measure,  to  the  lack  of  system.  No  one 
will  t&ke  from  the  judge  the  absolute  right  to  adjudicate  the  case 
before  him  in  accordance  with  his  conscience  and  best  judgment, 
and  no  one  would  deprive  the  judge  of  the  exercise  of  his  judgment 
in  individual  cases,  but  it  is  a  mistake  to  have  these  courts  less  sys- 
tematic and  orderly  than  the  higher  courts  are  required  to  be. 

It  seems  to  me  in  those  communities  where  there  are  many 
magistrates  and  many  courts,  there  ought  to  be  a  central  head  or 
chief  judge,  who  should  be  personally  chargeable  with  the  supervision 
of  the  administrative  features  of  the  courts,  to  investigate  the 
manner  in  which  the  clerks  and  other  employees  of  the  court  per- 
form their  duties,  because  the  clerks  and  other  employees  are  the 
ones  who  come  in  direct  contact  with  the  people. 
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There  is  very  much  more  I  would  like  to  say  to  you,  but  I  realize 
that  it  is  getting  late,  and  I  can  only  say  that  I  sincerely  hope  that 
there  will  develop  in  this  country  a  growing  interest  in  these  courts, 
for,  trite  as  the  expression  may  be,  these  are  the  courts  of  last  resort 
to  most  of  our  citizens,  and  certainly  in  great  cosmopolitan  communi- 
ties like  New  York,  at  least,  those  who  come  here  from  other  shores 
as  well  as  those  who  have  lived  here  for  many  years,  know  no  other 
standard  of  American  justice  except  what  they  find  there,  and  for 
that  reason  no  subject  should  command,  on  the  part  of  all  good 
people,  a  keener  interest  or  more  profound  attention. 
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THE  JURY  SYSTEM— DEFECTS  AND  PROPOSED 
REMEDIES 


By  Arthur  C.  Train,  Esq., 
Former  Assistant  District  Attorney  of  New  York  City. 


Unlike  Mark  Antony,  if  we  are  to  accept  the  official  reports  of 
his  speech  over  the  dead  body  of  Caesar,  I  come  to  praise  and  not 
to  bury  our  most  famous  national  institution.  It  has  of  recent  years 
become  popular  to  pronounce  the  jury  system  a  failure — a  farce — a 
gamble — a  joke.  The  old  negro's  description  of  a  court  as  "a  place 
where  they  dispenses  with  justice"  is  generally  accepted  as  accurate. 
We  hear  much  more  about  lawless,  conscienceless  and  foolish  juries 
than  about  lawless,  conscienceless  and  foolish  fathers  and  brothers, 
uncles  and  cousins,  bakers,  butchers  and  plumbers — as  if  a  collection 
of  heterogeneous  frail  humanity  should  necessarily  prove  stronger 
and  more  intelligent  than  its  component  parts.  Of  recent  years 
everybody  has  taken  a  turn  at  giving  the  dog  a  bad  name.  My  re- 
marks are  by  way  of  protest. 

I  was  asked  to  speak  upon  the  jury  system  and  the  various  pro- 
posed remedies  for  its  defects.  But  its  chief  defect  can  only  be 
cured  by  its  entire  abolition — the  defect  of  humanity.  For  of  all 
earthly  institutions  the  jury  is  the  most  human — twelve  times  as 
human  as  a  single  judge — and  created  for  that  very  reason.  If  you 
consider  the  matter  impartially  the  wonder  is  not  that  the  jury  sys- 
tem is  not  better,  but  that  it  is  not  worse.  How  can  that  extraor- 
dinary conglomerate  of  ignorance,  sentiment,  prejudice,  insanity 
and  anarchy  known  as  the  jury  be  productive  of  justice?  How  can 
the  Irishman  administer  justice  to  the  negro,  the  Christian  to  the 
Jew,  the  Republican  to  the  Democrat?  How  can  any  good  thing 
come  out  of  that  sort  of  a  Nazareth  ?  Frankly  speaking,  how  many 
of  you  would  really  care  to  be  judged  by  any  twelve  of  your  own 
immediate  friends?  You  would  be  sure  to  remember  that  this  one 
had  too  hot  a  temper,  that  one  ineradicable  bias,  that  another,  was 
eccentric,  that  a  fourth  had  an  uncle  in  an  insane  asylum,  and  that 
the  rest  were  a  little  queer  anyway.  Yet  how  vastly  preferable 
they  would  seem  to  any  jury  of  your  peers  which  would  be  drawn 
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out  of  the  wheel  by  a  clerk  of  sessions !  Still  you  would  probably 
get  justice.  I  once  had  a  jury  composed  of  four  saloon  keepers, 
three  delicatessen  men,  a  junk  dealer,  an  impressionist  artist,  one 
cab  driver,  one  grave  digger  and  a  lecturer  on  the  Holy  Land — ^and 
it  was  one  of  the  best  juries  I  ever  had.  It  is  stated  on  good  au- 
thority that  Recorder  Smyth,  of  New  York,  once  said  that  he  had 
never  known  a  jury  over  which  he  was  presiding  in  a  criminal  case 
to  return  a  wrong  verdict.  That  is  high  praise  for  a  system  popu- 
larly described  as  a  broken-down  failure.  Why  should  a  jumble  of 
unintelligent  Americans  of  foreign  birth,  most  of  them  of  a  rather 
low  personal  standard  of  business  morality,  render  impartial  and 
honest  verdicts  from  a  jury  box  ?  I  answer,  for  the  same  reason  that 
the  common  people  of  this  country  have  never  yet  failed  to  respond  to 
any  appeal  based  on  morality  or  justice.  Because  with  all  our  fail- 
ings this  nation  is  essentially  a  moral  nation  with  high  ideals  of 
honor  and  public  duty — often,  I  regret  to  say,  better  exemplified 
in  the  humble  service  of  the  juryman  than  in  our  legislatures  and 
municipal  office  holders. 

Now,  inasmuch  as  the  chief  defects  of  the  jury  system  are  in- 
herent in  its  very  nature,  it  is  well  to  have  in  mind  the  purposes 
for  which  it  was  devised.  We  should  remember  that  the  jury  was 
instituted  and  designed  to  protect  the  English  freeman  from  tyranny 
upon  the  part  of  the  crown.  Judges  were,  and  sometimes  still  are, 
the  creatures  of  a  ruler  or  unduly  subject  to  his  influence.  And 
that  ruler  neither  was  nor  is  always  the  head  of  the  nation ;  but 
just  as  in  the  days  of  the  Normans,  he  might  have  been  a  powerful 
earl  whose  influence  could  make  or  unmake  a  judge,  so  to-day  he  may 
be  none  the  less  a  ruler,  if  he  exists  in  the  person  of  a  political  boss 
who  has  created  the  judge  before  whom  his  political  enemy  is  to  be 
tried.  I  have  seen  more  than  one  judge  openly  striving  to  influence  a 
jury  to  convict  or  acquit  a  prisoner  at  the  dictation  of  such  a  boss, 
who,  not  content  to  issue  his  commands  from  behind  the  arras,  came 
to  the  court  room  and  ascended  the  bench  to  see  that  they  were 
obeyed.  Usually,  the  jury  indignantly  resented  such  interference  and 
administered  a  well-merited  rebuke  by  acting  directly  contrary  to  the 
clearly  indicated  wishes  of  the  judge.  Wealth  and  influence  are  no 
less  powerful  to-day  than  they  were  in  the  days  of  the  barons,  and 
our  liberties  no  less  precious.  It  is  frequently  said  that  there  is 
no  longer  any  danger  that  an  innocent  man  will  be  convicted,  but 
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that  the  difficulty  now  is  to  prevent  the  acquittal  of  the  guilty.  This 
is,  broadly  speaking,  true.  But  a  system  which  would  permit  the 
conviction  of  an  innocent  man  in  a  civilized  country  would  be  in- 
tolerable. Yet,  without  a  jury  such  might  easily  be  the  case  in  any 
city  of  the  United  States. 

Imagine  the  shock  to  our  sense  of  justice,  if  Joseph  Pulitzer, 
the  proprietor  of  the  New  York  World,  could  have  been  extra- 
dited to  Washington  during  the  last  administration  and,  before  a 
criminal  judge,  appointed  by  the  Executive,  and  in  the  shadow  of 
the  White  House,  tried  for  a  libel  upon  the  President's  brother-in- 
law  without  a  jury.  It  was  to  protect  themselves  against  such  pos- 
sibilities that  the  barons  forced  King  John  to  acknowledge  the  right 
to  local  courts  and  jury  trial  as  set  forth  in  Magna  Charta.  "Com- 
mon pleas  shall  not  follow  the  King's  court,  but  be  held  in  some 
certain  places." 

"This  writ  called  Praecipe  shall  not  in  future  be  issued,  so  as  to 
cause  a  freeman  to  lose  his  court." 

"No  freeman  shall  be  taken,  imprisoned  or  disseised  or  out- 
lawed, or  exiled,  or  anyways  destroyed;  nor  will  we  go  upon  him, 
nor  will  we  send  upon  him,  unless  by  the  lawful  judgment  of  his 
peers,  or  by  the  law  of  the  land." 

It  was  precisely  this  to  which  the  colonists  objected  in  the  Dec- 
laration of  Independence, — "for  transporting  us  beyond  seas  to  be 
tried  for  pretended  offenses."  And  this  right  has  finally  been 
crystallized  in  our  Constitution  as  follows :  "The  trial  of  all  crimes 
except  in  cases  of  impeachment  shall  be  by  jury,  and  such  trials 
shall  be  held  in  the  state  where  the  said  crimes  shall  have  been 
committed." 

The  time  has  not  yet  come  in  the  United  States  when  our 
liberties  would  be  safe  without  the  jury. 

It  is  inconceivable  that  an  institution  so  interwoven  with  our 
ideas  of  popular  government  should  be  displaced.  Even  if  there 
were  substituted  for  it  some  more  accurate  method  of  administering 
the  law  in  criminal  cases,  it  might  well  be  that  what  we  gained  in 
efficiency  we  should  more  than  lose  in  the  illustration  of  the  prin- 
ciples of  republican  government. 

The  Question  of  Defects  and  Proposed  Remedies 

Just  why  there  should  be  so  much  criticism  of  the  jury  I  have 
never  been  able  to  understand.     Assuming  that  the  system  is  an 
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essential  element  in  our  form  of  government,  is  the  jury  any  less 
successful  than  any  other  of  its  branches?  You  do  not  hear  any 
tirades  against  the  defects  of  presidents,  governors,  legislatures  or 
police  captains  as  a  class  or  as  a  feature  of  our  government.  They 
are  accepted  as  necessary  evils.  There  are  no  societies  for  the  im- 
provement of  mayors  of  cities  or  the  training  and  discipline  of 
United  States  senators.  We  take  them  as  they  are,  simply  because 
we  know  that  they  are  human,  like  the  rest  of  us.  Is  the  justice 
administered  by  our  juries  less  admirable  than  that  of  chief  ex- 
ecutives or  of  local  judges  or  police  magistrates?    Probably  not. 

That  brings  us  to  the  consideration  of  just  what  kind  of  justice 
is  administered  by  the  jury.  My  opinion,  after  trying  several  thou- 
sand criminal  cases  before  between  8,000  and  10,000  jurymen,  is 
that  the  system  is  in  excellent  working  order.  I  do  not  know  any- 
thing about  Philadelphia  juries;  my  experience  is  limited  to  New 
York  County  and  what  I  have  been  told  about  Massachusetts  and 
New  Jersey.  I  dare  say  that  in  the  country  districts  juries  are 
more  complacent  than  in  the  big  cities.  They  are  apt  to  be  friends 
of  the  man  at  the  bar  and  more  anxious  about  not  hurting  his  feel- 
ings than  if  he  were  a  stranger.  Taken  on  the  average,  as  all  our 
institutions  should  be  judged,  I  believe  that,  whatever  the  individual 
faults  of  jurymen  may  be,  once  sworn  and  in  the  box,  they  become  a 
highly  conscientious  body  of  men.  I  do  not  think  that  lawlessness 
is  an  attribute  of  American  juries  as  a  class  any  more  than  it  is 
of  judges,  presidents  or  district  attorneys. 

If,  four  times  out  of  five,  a  judge  rendered  decisions  that  met 
with  general  approval  he  would  probably  be  accounted  a  highly  sat- 
isfactory judge.  One  cannot  be  right  every  time.  Now,  out  of 
every  100  indicted  prisoners  brought  to  the  bar  for  trial,  probably 
fifteen  ought  to  be  acquitted  if  prosecuted  impartially  and  in  ac- 
cordance with  the  strict  rules  of  evidence.  In  the  year  1908,  the 
last  statistics  available,  the  juries  of  New  York  County  convicted 
in  68  per  cent,  of  the  cases  before  them.  If  we  are  to  test  fairly 
the  efficiency  of  the  system,  we  must  deduct  from  the  thirty-two 
acquittals  remaining  the  fifteen  acquittals  which  were  justifiable. 
By  so  doing  we  shall  find  that  in  the  year  1908  the  New  York 
County  juries  did  the  correct  thing  in  about  eighty-three  cases  out 
of  every  hundred.  This  is  a  high  percentage  of  efficiency.  Is  it 
likely  that  any  judge  would  have  done  much  better?    Is  a  judge, 
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devoting  his  time  exclusively  to  the  law,  as  well  qualified  to  pass 
on  the  probabilities  of  a  situation  as  twelve  men  of  affairs  ?  Or  is  a 
single  judge  less  likely  to  yield  to  popular  clamor  than  a  jury  whose 
identity  is  lost  the  moment  the  trial  is  over? 

Of  course,  as  murder  is  the  most  sensational  of  crimes,  it  is  not 
surprising  that  the  jury  system  is  usually  judged  by  its  effectiveness 
in  that  particular  class  of  cases,  and  it  is  true  that  the  percentage 
of  convictions  is  from  15  to  20  per  cent,  less  than  in  other  varieties 
of  crime.     The  reasons  for  this,  however,  are  clearly  apparent. 

Firstf  It  is  much  more  inherently  improbable  that  a  man  or  a 
woman  is  bad  enough  to  kill  another  than  that  he  or  she  will  accept 
a  bribe  or  get  married  too  many  times. 

Second,  A  jury  always  demands  proof  almost  mathematically 
convincing  before  convicting  a  prisoner  of  a  crime  punishable  by 
death,  and  practically  discards  the  reasonable  doubt  proposition. 
There  must  be  no  doubt  in  a  murder  case,  whereas  they  will  con- 
vict a  pickpocket  almost  on  suspicion. 

Third,  The  law  of  self-defense  is  exceedingly  broad,  not  to  say 
ambiguous,  and  it  is  the  inevitable  plea  of  the  murderer. 

Fourth,  Murder  cases  attract  a  far  higher  degree  of  ability  to 
their  defense ;  and. 

Fifth,  But  first  in  importance,  the  chief  witness  is  always 
absent,  having  been  conveniently  removed  by  the  very  crime  for 
which  his  assassin  is  on  trial.  Thus  we  should  not  expect  to  convict 
as  often  in  murder  cases  as  in  others. 

I  believe  that  the  ordinary  New  York  County  jury  finds  a  cor- 
rect general  verdict  four  times  out  of  five.  But  all  juries  go  wrong 
occasionally,  just  as  anybody  else  does.  Wilfully,  or  by  mistake,  they 
sometimes  render  verdicts  deeply  shocking  to  our  sense  of  justice. 
Such  performances  are  widely  heralded  in  the  press,  for  a  senti- 
mental acquittal  makes  a  great  "copy."  But  there  are  many  verdicts 
popularly  regarded  as  examples  of  lawlessness,  which,  if  examined 
calmly  and  solely  from  the  point  of  view  of  the  evidence,  would  be 
found  to  indicate  nothing  of  the  kind,  but,  on  the  contrary,  to  be 
the  reasonable  acts  of  honest  and  intelligent  juries. 

One  side  always  gets  licked  in  every  lawsuit.  There  will 
always  be  some  persons  who  think  that  every  defendant  should  be 
convicted,  and  feel  aggrieved  if  he  is  turned  out  by  the  jury.  Yet 
they  entirely  forget  in  their  displeasure  at  the  acquittal  of  a  man 
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whom  they  instinctively  "knort/'  to  be  guilty,  that  the  jury  probably 
had  exactly  the  same  impression,  but  were  obliged,  under  their 
oaths  to  acquit  him  because  of  an  insufficiency  of  evidence. 

It  may  be  unfortunate  that  the  cases  attracting  the  most  atten- 
tion are  not  always  the  strongest,  but  a  sound  opinion  as  to  whether 
the  juries  in  these  or  any  other  cases  acted  reasonably  or  not  would 
necessitate  a  complete  knowledge  of  the  evidence  and  of  the  par- 
ticular phases  of  the  law  applicable  to  it.  About  half  the  public 
are  dissatisfied  in  any  event,  no  matter  whether  the  defendant  be 
acquitted  or  convicted.  These  will  always  agree  that  justice  has 
not  been  done,  although  90  per  cent,  of  the  most  emphatic  have  only 
a  hazy  knowledge  that  somebody  has  killed  somebody  else. 

Occasionally,  to  be  sure  there  occurs  a  fiasco  of  justice.  But 
such  verdicts  are  the  exception  and  not  the  rule,  and  for  every  such 
lawless  jury  there  are  a  dozen  others  who  obey  their  oaths  and 
do  their  duty,  however  unpleasant  it  may  be.  As  a  matter  of  record, 
however,  juries  usually  convict  in  "star"  or  celebrated  cases.  Thus, 
in  the  last  ten  years  in  New  York  County,  with  but  two  or  three 
exceptions,  there  has  been  a  constant  series  of  convictions  in  im- 
portant trials  in  which  at  the  time  the  public  was  deeply  interested. 

My  own  observation  leads  me  to  believe  that  in  those  parts  of 
this  country  where  the  people  want  an  efficient  jury  system,  they 
get  it.  To  demand  a  human  institution  that  will  always  work  per- 
fectly would  be  tantamount  to  demanding  perfect  humanity.  You 
will  have  good  governors  and  all-wise  presidents  just  so  long  as 
you  want  them,  and  the  same  is  true  of  the  jury.  They  are  all  part 
of  what  we  regard  as  successful  republican  government.  There  is 
no  constructive  ingenuity  capable  of  devising  a  form  of  government 
in  which  only  perfect  men  can  be  chosen  to  office.  Thus,  whatever 
defects  there  are  reside  in  the  officeholders  and  not  in  the  office 
itself. 

Now,  the  jury  is  here  to  stay,  and,  it  seems  to  me,  works  rather 
better  than  could  be  expected.  Of  course,  it  has  defects,  and  some 
of  them  could  be  easily  remedied.  Many  so-called  defects  are  not 
defects  at  all.  For  example,  you  hear  a  great  deal  about  the  difficulty 
of  compelling  intelligent  and  capable  men  to  serve,  and  how  only 
the  rabble  are  left  upon  our  juries.  Well,  I  for  one,  believe  more 
in  the  honesty  and  ability  of  the  rabble  who  are  willing  to  do  their 
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duty  than  in  that  of  the  so-called  gentlemen  who  successfully 
evade  it. 

I  have  no  use  for  the  prosperous  citizen  who  is  too  good  for 
jury  duty, — too  clean  and  too  comfortable  to  get  down  into  the  jury 
box  with  his  grocer  and  his  plumber  and  do  some  work.  I  can  get 
along  without  him  entirely.  He  is  the  same  soft  chap  that  hires 
another  fellow  to  go  to  war  for  him,  while  he  stays  at  home  and 
makes  money  out  of  a  government  contract.  We  do  not  want  as 
jurors  the  type  of  men  who  have  so  little  interest  in  the  community 
that  they  do  not  even  vote.  I  had  rather  take  an  immigrant,  five 
years  off  Ellis  Island,  who  has  some  pride  in  being  an  American, 
and  trust  my  liberty  to  him,  than  to  a  Fifth  Avenue  or  Walnut  Street 
swell  who  is  bored  to  death  with  everything  in  general,  and  any- 
thing pertaining  to  politics  and  government  in  particular.  We  can 
get  on  without  the  gentlemen  as  jurors,  if  we  can  get  the  men. 
Some  of  the  worst  jurors  I  ever  had  belonged  to  my  own  clubs  in 
New  York.  The  fellows  I  like  to  get  as  jurors  are  master  car- 
penters, masons,  contractors,  engineers,  who  have  had  experience  of 
real  life,  are  glad  to  be  alive  right  here  in  the  United  States 
and  are  interested  in  the  place.  If  we  do  not  get  enough  of  this 
type  of  men  on  our  juries  it  is  probably  because  we  have  not 
enough  of  them,  anyway.  There  are  no  laws  that  will  put  public 
spirit  into  a  moral  dead  beat. 

Of  course,  we  should  encourage  every  citizen  to  do  his  duty. 
Service  as  jurymen  should  be  regarded  as  an  honor  and  a  distinction, 
not  as  a  curse.  We  should  pay  our  jurors  well  for  their  loss  of  time. 
The  two  main  practical  objections  to  the  present  methods  of  con- 
ducting jury  trials  seem  to  me  to  be  the  unconscionable  delay  in- 
volved in  the  selection  of  talesmen  and  the  fact  that  unanimity  is 
required.  In  New  York  the  prisoner  can  arbitrarily  challenge  the 
first  twenty  talesmen  called  against  him  if  he  is  charged  with  a 
crime  punishable  by  a  term  of  more  than  ten  years.  This  number  is 
increased  to  thirty  in  murder  cases.  When  the  prisoner's  lawyer  de- 
mands an  individual  examination  of  talesman  the  selection  of  the  jury 
usually  takes  as  long  or  longer  than  the  actual  trial.  I  will  guaran- 
tee to  delay  any  serious  criminal  trial  for  two  whole  days  selecting 
a  jury, — ^provided  I  get  a  reasonable  fee.  It  is  all  guesswork  any- 
way. The  number  of  arbitrary  challenges  should  be  summarily 
reduced  to  from  three  to  six.    With  a  little  more  care  in  the  orig- 
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inal  selection  of  our  panels  there  would  be  slight  risk  involved  to 
either  side  in  accepting  the  first  twelve  men  that  filed  into  the  box. 

As  to  the  number  which  should  be  necessary  to  a  verdict,  I  do 
not,  personally,  see  why  we  should  demand  an  unanimous  verdict. 
We  do  not  require  it  anywhere  else.  There  is  to-day  no  particular 
sanctity  in  the  number  "12,"  whatever  may  have  been  the  feeling  in 
ancient  times.  The  reason  for  having  twelve  jurymen  is  conclusively 
explained  in  Duncomb's  Trials  per  Pais, 

"And  first  as  to  their  number  twelve:  and  this  number  is  no 
less  esteemed  by  our  law  than  by  Holy  Writ.  If  the  twelve  apostles 
on  their  twelve  thrones  must  try  us  in  our  eternal  state,  good  reason 
has  the  law  to  appoint  the  number  of  twelve  to  try  our  temporal. 
The  tribes  of  Israel  were  twelve,  the  patriarchs  were  twelve  and 
Solomon's  officers  were  twelve.  Therefore  not  only  matters  of  fact 
were  tried  by  twelve,  but  of  ancient  times  twelve  judges  were  to 
try  matters  in  law,  in  the  Exchequer  chamber,  and  there  are  twelve 
counsellors  of  State  for  matters  of  state;  and  he  that  wageth  his 
law  must  have  eleven  others  with  him  who  believe  he  says  true. 
And  the  law  is  so  precise  in  this  number  of  twelve,  that  if  the  trial 
be  by  more  or  less,  it  is  a  mis-trial." 

Much  of  the  seeming  misguidedness  of  juries  in  criminal  cases 
is  due,  just  as  it  is  due  in  civil  cases,  to  the  idiosyncrasy,  or  the 
avowed  purpose  to  be  "agin'  the  government,"  of  a  single  talesman. 
In  an  ideal  community,  no  matter  how  many  persons  constituted  the 
jury,  provided  the  evidence  was  clear  one  way  or  the  other,  the  jury 
would  always  agree,  since  they  would  all  be  honest  and  reasonable 
men.  But  just  as  a  certain  portion  of  our  population  is  mentally 
unbalanced,  anarchistic  and  criminal,  so  will  be  a  certain  portion  of 
our  jurors.  In  addition  to  these  elements,  there  will  almost  invari- 
ably be  found  some  men  upon  every  panel  who  are  so  obstinate, 
conceited  and  overbearing  as  to  be  totally  unfit  to  serve,  either  from 
the  point  of  view  of  the  people  or  the  defense.  It  is  enough  for  one 
of  these  recalcitrant  gentlemen  that  eleven  other  human  beings  de- 
sire something  else.  That  settles  it.  They  shall  go  his  way,  or  not 
at  all. 

Some  allowance  should,  therefore,  be  made  for  the  single  lunatic 
or  anarchist  that  gets  himself  drawn  on  about  every  fifth  jury,  for  if 
he  once  be  empanelled  a  disagreement  will  inevitably  follow.  This 
could  be  accomplished  by  reducing  the  number  necessary  for  a  ver- 
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diet  to  eleven.  Hundreds  of  juries  have  been  "hung"  by  just  one 
man.  It  would  be  an  excellent  thing  to  have  an  additional,  or  thir- 
teenth, juror  sworn  to  take  the  place  of  any  one  of  the  others  who 
might  fall  sick  or  die  during  the  trial.  Such  reforms  as  these  easily 
suggest  themselves. 

But  I  believe  that  the  way  to  elevate  the  jury  system  is  to 
elevate  the  bench.  With  strong  and  capable  men  to  guide  them, 
juries  would  rarely  go  wrong.  The  chief  obstacle  to  the  admin- 
istration of  justice  to-day  is  the  interference  of  the  sensational 
press,  which  arouses  the  sympathy  and  stimulates  the  imagina- 
tion of  the  reader,  not  only  by  exaggerated  and  falsely  accentuated 
accounts  of  the  testimony,  however  filthy  and  revolting,  but  also  by 
running  column  after  column  of  matter  not  drawn  from  the  evi- 
dence at  all,  and  calculated  to  inflame  the  mind  of  the  public  and, 
through  it,  the  jury.  In  view  of  this  deliberate  perversion  of  truth 
and  morals  the  euphemisms  of  a  hard-put  defendant's  counsel  when 
he  pictures  as  scullery  maid  as  an  angel,  and  a  coarse  bounder  as  a 
St.  George,  seem  innocent  indeed.  They  are,  in  fact,  only  rendered 
possible  by  the  antecedent  co-operation  of  the  "sympathy  brigade," 
the  "special"  writers,  and  the  staff  of  instructed  reporters,  who,  with 
one  common  purpose  and  in  accordance  with  the  policy  of  their 
editor  or  proprietor,  blacken  or  canonize  the  dead  and  extol  or 
defame  the  living. 

It  is  not  within  the  rail  of  the  courtroom,  but  within  the  pages 
of  these  sensational  journals,  that  justice  is  made  a  farce.  The 
phrase,  "contempt  of  court,"  has  ceased  practically  to  have  any 
significance  whatever.  The  front  pages  teem  with  caricatures  of  the 
judge  upon  the  bench,  of  the  individual  jurors  with  exaggerated 
heads  upon  impossible  bodies,  of  the  lawyers  ranting  and  bellowing, 
juxtaposed  with  sketches  of  the  defendant  praying  beside  his  prison 
cot,  or  firing  the  fatal  shot  in  obedience  to  a  message  borne  by 
an  angel  from  on  high. 

Imagine,  if  you  can,  a  defendant  in  a  murder  case  reporting  his 
own  trial  for  a  daily  paper,  and  giving  his  own  impressions  and  ex- 
planations of  the  evidence,  with  the  jury  at  liberty,  if  they  see  fit, 
to  read  every  word !  Small  wonder  that  curious  and  morbid  crowds 
struggle  for  access  to  such  supposed  scenes  of  mingled  hilarity  and 
pathos,  or  that  jurymen  are  occasionally  led  to  believe  that  their 
verdict  should  be  but  the  echo  of  "public  opinion"  as  expressed 
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in  the  columns  of  the  press.  How  long  would  the  "unwritten  law" 
play  any  part  in  the  administration  of  criminal  justice  if  every  paper 
in  the  land  united  in  demanding  not  only  in  its  editorials,  but  upon 
its  front  pages,  that  private  vengeance  must  cease? 

In  conclusion,  let  me  revert  to  my  original  proposition.  The 
defects  of  the  jury  system  are  the  defects  of  human  nature. 
The  stream  cannot  rise  above  its  source.  The  jury  system  works 
the  exact  justice  which  public  opinion  demands, — no  more  and 
no  less.  As  we  grow  to  have  a  greater  respect  for  human  life 
and  a  higher  regard  for  law  and  honesty,  the  verdicts  of  our 
jurors  will  keep  pace  with  public  sentiment.  The  day  will  come, 
in  fact  it  seems  to  be  breaking  just  about  this  time,  when  dis- 
honesty in  business  and  graft  in  politics  will  lead  to  the  cropped 
head  and  the  ball  and  chain  as  certainly  as  burglary  and  rape.  As 
we  grow  in  age  and  in  grace,  juries,  like  all  public  officers,  will  per- 
form their  duties  conscientiously  and  accurately;  they  will  uphold 
the  laws,  unmoved  by  prejudice  or  sympathy,  they  will  be  un- 
affected by  popular  sentiment  or  fear  of  newspaper  disapproval; 
they  will  be  perfect  examples  of  a  perfect  system  of  government. 
But  then  there  will  be  no  need  for  juries, — for  there  will,  of  course, 
be  no  criminals. 
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REFORM  IN  CRIMINAL  PROCEDURE 


By  Hon.  Everett  P.  Wheeler, 
New  York  City. 


The  fundamental  principles  of  criminal  procedure  are  these: 

(i)  The  object  society  has  in  the  administration  of  criminal 
justice  is  to  protect  innocent,  industrious  citizens  from  unlawful 
interference  or  injury  threatened  by  criminals.  The  thought  of 
vengeance  should  not  enter  into  it. 

(2)  For  this  purpose,  experience  shows  that  promptness  and 
certainty  of  administration  are  far  more  effective  than  severity. 
To  use  the  language  of  the  old  Hebrew  prophetj  "Because  sentence 
against  an  evil  work  is  not  executed  speedily,  therefore  the  heart  of 
the  sons  of  men  is  fully  set  in  them  to  do  evil." 

The  vices  of  our  American  criminal  administration  spring  from 
servile  adherence  to  tradition,  without  regard  to  existing  conditions. 
The  criminal  code  of  England  a  century  ago  was  cruel.  The  hu- 
manity of  the  judges  led  them  to  use  every  possible  technicality  to 
mitigate  the  severity  of  the  penalties  imposed  by  the  statute  law. 
The  development  of  humanity  and  Christian  principle  has  led  to 
radical  changes  in  penal  legislation.  The  penalties  imposed  by  the 
penal  code  cannot  be  said  in  any  state  to  be  unduly  severe.  The 
English  courts  have  modified  their  old  traditions  in  criminal  ad- 
ministration to  meet  the  change  in  penal  legislation.  In  most  of  the 
states  of  the  American  Union  the  courts  have  not  done  this,  but 
have  adhered  to  the  technical  rules  of  administration  which  pro- 
mote the  release  of  the  guilty  and  the  consequent  suffering  of  the 
innocent.  The  most  flagrant  instance  of  this  is  a  recent  decision  in 
Missouri.  That  was  an  indictment  for  rape.  The  proof  was  clear 
and  the  man  was  convicted,  but  a  writ  of  error  was  sued  out  and  the 
lawyer  discovered  this  defect  in  the  indictment:  the  constitution  of 
Missouri  requires  that  the  indictment  should  conclude,  "against 
the  peace  and  dignity  of  .the  state,"  but  in  engrossing  the  indictment 
the  article  "the"  was  omitted  before  the  word  "state."  The  Su- 
preme Court  of  Missouri  held,  in  State  vs.  Campbell  (210  Mo., 
202),  that  the  omission  was  fatal,  although  they  said  (p.  234): 
"The  testimony,  as  disclosed  by  the  record  in  this  case,  was  amply 
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sufficient  to  warrant  the  court  in  submitting  the  question  to  the 
jury."  They  reversed  the  judgment  of  conviction.  The  indictment 
being  held  void,  of  necessity  the  guilty  man  would  go  free  unless  a 
new  indictment  should  be  found  and  the  case  tried  again. 

It  is  impossible  to  conceive  a  greater  perversion  of  justice  than 
this.  The  guilty  man  is  set  free,  emboldened  by  impunity  to  com- 
mit similar  crimes  in  the  future.  Or,  if  the  state  again  indicts  him, 
his  innocent  victim  is  called  upon  to  again  go  through  her  pitiful 
story  in  public  before  another  judge  and  jury. 

Perhaps  there  is  no  state  which  has  made  so  much  progress 
in  the  reform  of  criminal  procedure  as  the  State  of  New  York. 
The  penal  code  of  that  state  provides  that  the  judgment  shall  be 
given  without  regard  to  technical  errors  or  defects  or  exceptions 
which  do  not  affect  the  substantial  rights  of  the  parties  (Code  of 
Criminal  Procedure,  sec.  542).  In  a  recent  decision  of  the  New 
York  Court  of  Appeal  (People  vs,  Strollo,  191  N.  Y.,  42),  the 
court,  in  dealing  with  this  section,  said : 

"Under  the  statute  our  powers  and  duties  in  capital  cases  are 
strictly  correlative.  While  we  have  power  to  reverse  in  the  interests 
of  justice,  even  where  no  exceptions  are  taken,  it  is  also  our  duty  to 
disregard  errors  which,  although  excepted  to,  do  not  affect  the  sub- 
stantial rights  of  a  defendant.  Guided  by  this  rule,  we  feel  con- 
strained to  hold  that  none  of  the  general  criticisms  referred  to  under 
this  head  present  sufficient  grounds  for  reversal." 

The  American  Bar  Association  has  for  several  years  been  con- 
sidering this  subject,  and  at  its  last  meeting  adopted  with  substan- 
tial unanimity  the  report  of  its  committee,  which  recommended  that 
an  act  of  Congress  should  be  passed  providing  as  follows : 

"No  judgment  shall  be  set  aside,  or  reversed,  or  new  trial 
granted,  by  any  court  of  the  United  States  in  any  case,  civil  or 
criminal,  on  the  ground  of  misdirection  of  the  jury  or  the  improper 
admission  or  rejection  of  evidence,  or  for  error  as  to  any  matter  of 
pleading  or  procedure,  unless,  in  the  opinion  of  the  court  to  which 
application  is  made,  after  an  examination  of  the  entire  cause,  it  shall 
appear  that  the  error  complained  of  has  resulted  in  a  miscarriage  of 
justice." 

A  bill  embodying  this  recommendation  is  now  pending  before 
Congress.     Hearings  have  been  had  upon  it  both  in  the  Senate  ^  and 
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in  the  House  of  Representatives.^  It  is  very  much  in  the  public 
interest  that  it  should  be  adopted.  If  Congress  should  set  the  seal 
of  its  approval  upon  this  recommendation,  we  not  only  effect  a 
much  needed  reform  in  Federal  administration,  but  it  would  serve  as 
an  example  to  those  states  which  are  still  suffering  from  the  thral- 
dom of  technical  and  obsolete  rules  on  this  subject. 

Another  gross  perversion  of  justice  that  has,  unfortunately,  be- 
come too  common  in  this  country  is  the  abuse  of  the  writ  of  habeas 
corpus.  This  writ  is  one  of  great  value.  It  is,  perhaps,  the  most 
important  safeguard  of  personal  liberty.  All  the  more  should  it  be 
shielded  from  abuse,  lest  the  time  come  when  the  abuses  become 
so  great  that  they  lead  to  drastic  legislation  restricting  the  essential 
functions  of  the  writ.  In  effect,  the  writ  of  habeas  corpus  requires 
the  State  which  holds  a  person  in  custody  in  some  one  of  its  many 
departments  to  state  to  a  judge  the  reason  for  his  detention.  The 
hearing  upon  this  writ  should  not  be  subject  to  technical  restrictions. 
Every  opportunity  should  be  afforded  to  the  imprisoned  person  to 
produce  evidence  in  support  of  the  contention  that  he  is  entitled  to 
his  liberty.  The  United  States  Habeas  Corpus  Act  (U.  S.  Revised 
Stat.,  §§  751-765)  ist  a  model  in  this  respect.  But  the  courts,  in 
administering  the  law  on  this  subject  have  failed  to  follow  the  prac- 
tice which  prevails  in  most  cases,  and  to  hold  that  when  a  question 
has  once  been  fairly  tried,  and  the  opportunity  has  been  given  to  the 
parties  to  present  their  evidence  fully,  the  decision  should  be  final. 
On  the  contrary,  it  has  frequently  been  the  case  that  successive  ap- 
plications of  the  writ  of  habeas  corpus  to  review  the  reasons  for 
the  detention  of  the  same  culprit  have  been  made  to  different  judges, 
and  that  these  applications  have  resulted  in  successive  trials  of  the 
same  question,  without  much  regard  to  the  decision  had  upon  any 
of  the  previous  hearings.  The  law  on  this  subject  should  be  amended 
so  as  to  make  the  decision  of  the  court  upon  the  first  hearing  final, 
subject,  of  course,  to  proper  review  on  appeal,  and  subject  to  such 
application  on  the  ground  of  newly  discovered  evidence  as  the  law 
allows  in  all  cases. 

There  is  another  gross  abuse  of  this  writ,  and  of  the  right 
of  appeal  connected  with  it,  to  which  attention  should  also  be  called. 
Cases  have  frequently  arisen  during  the  last  twenty  years  in  which, 
after  a  decision  of  the  court  of  a  state  adjudging  that  an  accused 
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person  is  guilty  and  awarding  the  penalty  for  his  offense,  a  writ  of 
habeas  corpus  is  obtained  from  a  judge  of  a  Federal  court.  This 
is  done  on  the  pretext  that  some  Federal  question — that  is  to  say, 
a  question  arising  under  the  constitution  or  the  laws  of  the  United 
States,  is  involved  in  the  judgment  of  the  state  court.  When  the 
Federal  judge  decides  that  no  such  question  is  involved,  an  appeal  is 
taken  to  the  Supreme  Court  of  the  United  States.  Under  existing 
legislation,  until  very  recently,  the  appeal  in  such  cases  was  a  matter 
of  right.  In  1908  the  law  on  this  subject  was  so  amended  as  to  pro- 
vide that  in  the  case  stated  "no  appeal  to  the  Supreme  Court  should 
be  allowed  unless  the  United  States  court  by  which  the  final  decision 
was  rendered,  or  a  justice  of  the  Supreme  Court,  shall  be  of  opinion 
that  there  exists  probable  cause  for  an  appeal." 

This  enactment  was  much  needed.  But  it  did  not  reach  another 
method  of  the  ingenious  men  who,  to  use  the  language  of  Trollope, 
are  successful  "in  the  manumission  of  murderers  and  the  protection 
of  the  criminal  classes."  This  is,  to  apply  to  the  Supreme  Court 
of  the  United  States  for  a  writ  of  error  to  review  a  decision  of  the 
state  court  which  has  convicted  a  criminal  and  awarded  his  punish- 
ment. Under  the  present  law  this  writ  is  a  writ  of  right.  Once 
granted,  it  suspends  the  execution  of  the  sentence  of  the  court  below. 
Then  hysterical  appeals  are  made  for  commutation  of  punishment. 
The  maxim  that  society  has  an  interest  in  the  punishment  of  the 
guilty  is  entirely  overlooked.  The  whole  system  tends  to  make  the 
punishment  of  crime  as  uncertain  as  human  laws  can  make  it.  The 
old  maxim  is  forgotten :    "Judex  damnatur  ctim  nocens  absohntur" 

The  same  committee  of  the  American  Bar  Association  which 
recommended  the  reform  before  referred  to  has  in  this  particular 
instance  also  sought  to  bring  about  improvement  in  judicial  procedure 
by  recommending  an  enactment  that  in  the  cases  referred  to  no  writ 
of  error  shall  be  allowed  unless  "a  justice  of  the  Supreme  Court 
shall  certify  that  there  is  probable  cause  to  believe  that  the  defend- 
ant was  unjustly  convicted."  This  recommendation  is  embodied  in 
the  bills  before  mentioned.  It  gives  to  the  person,  if  such  there  be, 
who  IS  unjustly  convicted  a  full  opportunity  to  maintain  this  propo- 
sition before  the  Supreme  Court.  But  it  takes  away  the  shield 
afforded  by  the  present  technical  defenses,  which  appear  solely  for 
the  protection  of  the  guilty  and  the  injury  of  the  innocent. 

Let  me  suggest  one  more  inconsistency  in  the  criminal  pro- 
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cedure  of  this  country,  which  would  seem  to  merit  the  careful  con- 
sideration of  this  association.  The  criminal  codes  of  probably  all 
the  states  of  the  Union  provide  in  substance,  as  does  the  penal 
code  of  the  State  of  New  York  (sec.  20),  "An  act  done  by  a  person 
who  is  an  idiot,  imbecile,  lunatic  or  insane  is  not  a  crime." 

When  insanity  is  to  be  set  up  as  a  defense,  the  judge  leaves 
it  to  the  jury  to  say  whether  the  accused  was  insane  when  the 
crime  was  committed.  This  opens  the  door  to  the  sham  defenses 
of  emotional  insanity,  of  temporary  insanity  and  the  like.  Where 
the  accused  is  wealthy  he  can  protract  the  trial  and  introduce  a  cloud 
of  witnesses  who  really  obscure  the  truth.  The  public  scandal  is 
unspeakable.     Why  should  this  defense  be  permitted  at  all? 

If  it  be  said  that  a  person  who  is  really  insane  is  not  morally 
guilty,  we  reply:  The  question  of  moral  guilt  is  irrelevant.  The 
state  has  no  right  to  punish  moral  guilt.  Its  duty,  as  before  stated, 
IS  to  protect  the  innocent,  industrious  citizen  from  unlawful  inter- 
ference. 

If  it  be  said  that  an  insane  person  has  no  control  over  himself, 
we  reply  that,  generally,  this  is  not  true.  As  a  rule,  insane  persons 
are  amenable  to  the  discipline  of  rewards  and  punishments.  And  in 
the  exceptional  cases  where  they  are  not  so  amenable,  the  need  of 
protection  to  the  innocent  is  even  more  imperative. 

If  it  be  said  that  sometimes  the  provocation  to  a  violent  blow 
is  great,  and  tends  to  diminish  the  guilt  of  the  offender,  we  reply 
that,  irrespective  of  insanity,  evidence  of  provocation  is  now  admis- 
sible, and  would  continue  to  be,  though  the  defense  of  insanity  were 
abolished. 

If  it  be  said  that  it  would  shock  public  sentiment  to  put  an 
insane  person  to  death,  we  reply:  What  better  can  you  do  with  a 
person  who  has  a  homicidal  mania?  Will  you  protect  and  nourish 
him  so  as  to  enable  him  to  slay  his  keepers  ?  That  is  what  the  homi- 
cidal insane  often  do. '  It  seems  to  me  wicked  to  prolong  their  lives 
at  the  expense  of  the  innocent  victims  of  such  madmen.  The  inno- 
cent and  useful  citizens  are  entitled  to  first  consideration. 

Moreover,  the  cause  of  humanity  demands  that  a  person  who 
is  hopelessly  and  violently  insane  should  be  painlessly  put  to  death. 
Continued  existence  to  him  is  wretchedness. 

"He  hates  him 
That  would  upon  the  rack  of  this  tough  world 
Stretch  him  out  longer." 
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RESPECT   FOR  LAW  IN   THE  UNITED   STATES 


Address  by  Hon.  James  S.  Sherman, 
Vice-President  of  the  United  States. 


I  feel  as  though  I  should  first  say,  "How  do  you  all  do?"  be- 
cause you  have  all  been  presented  to  me,  not  the  ordinary  pro- 
cedure,— I  am  usually  presented  to  the  audience.  I  congratulate  Dr. 
Rowe  upon  the  fact  that  he  does  not  open  this  particular  meeting 
of  the  week's  functions  with  larceny,  because  the  topic  for  consider- 
ation this  evening  is  "Respect  for  the  Law."  It  would  seem  to 
be  out  of  place,  under  the  circumstances,  to  commit  either  petty 
larceny  or  some  crime  more  serious. 

He  has  attempted,  I  do  not  know  whether  you  would  call  it 
a  crime  or  a  misdemeanor  this  evening,  by  intimating  to  me  that  he, 
if  not  the  audience,  expects  of  me  something  in  the  nature  of  a 
speech.  I  came  here  solely  with  the  intention  of  presiding  over  this 
meeting,  and  I  always  find  a  special  pleasure  in  coming  to  this 
metropolis  of  the  Keystone  State,  because  I  always  expect  to  find, 
and  always  do  find,  audiences  made  up  of  cultivated  and  patriotic 
people,  and  I  am  delighted  to  find  here  to-night  an  exceptionally 
attractive  audience,  because  so  many  of  them  are  of  the  gentler  sex. 

The  program  which  the  president  of  the  Academy  sent  me 
contained  a  very  large  list  of  notable  speakers,  who,  it  was  expected, 
would  participate  in  this  evening's  program.  The  list  was  made  up 
of  statesmen,  lawyers,  doctors  of  philosophy,  doctors  of  divinity, 
doctors  of  letters,  doctors  of  medicine,  doctors  of  almost  everything, 
except  horse  doctors, — ^there  are  none  of  those.  The  program  was 
so  expansive  that  I  felt  that,  even  as  a  presiding  officer,  I  would  this 
evening  resemble  an  Egyptian  mummy,  in  that  I  would  be  pressed 
for  time. 

But  now  that  I  come  here,  I  find  that  the  list  has  grown  beau- 
tifully less,  and  that  rather  than  being  pressed  for  time,  I  am  called 
upon  to  occupy  more  or  less  time.  And  I  shift  from  the  scene 
which  I  have  just  described  to  another. 

They  tell  of  a  lawyer  who  stood  before  the  court  making  an 
argument,  in  which  he  went  from  his  firstly  to  his  thirteenthly  until 
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the  court  dozed,  and  awakened,  and  dozed  again;  and  finally  the 
lawyer  seemed  to  awaken  himself  to  a  realizing  sense  that  he  was 
occupying  quite  a  bit  of  time,  and  he  said  to  the  court,  "I  trust,  your 
honor,  I  am  not  infringing  upon  the  time  of  the  court."  "Oh,  no," 
said  the  court,  "you  have  passed  that  long  ago.  You  are  now  en- 
croaching upon  eternity." 

But  there  is  one  advantage  of  the  change  in  program :  it  gives 
me  the  opportunity  to  have  a  little  bit  of  a  feast  with  you,  and  I 
am  going  to  take  advantage  of  the  experience  those  people  had  who 
were  present  at  the  time  of  the  Lisbon  earthquake,  which  took  place 
at  noontime,  and  those  who  refused  soup  never  got  the  roast.  Now, 
I  am  not  going  to  refuse  the  soup ;  I  am  going  to  take  the  good  thing 
that  is  offered.  Perhaps  I  ought  to  say  that  I  am  no  orator.  I  do 
not  think  I  look  like  one.  You  know,  they  once  said  of  old  Lord 
Brougham  that  no  man  lived  who  was  as  wise  as  he  looked.  I  do 
not  fill  the  bill. 

Our  topic  for  this  evening's  discussion  is  "Respect  for  Law 
in  the  United  States."  Respect  for  law  implies  compliance  with 
the  law.  It  implies  orderly  procedure.  It  implies  virtue,  morality, 
and  isn't  it  just  a  trifle  strange  that  they  should  have  chosen  the 
FtV^-President  to  preside  ?  I  do  not  attempt  to  live  up  to  that  title. 
I  do  not  appear  as  if  I  did.  I  have  been  told  that  I  would  appear 
to  better  advantage  as  an  advertising  agent  for  a  patent  medicine. 

I  went  up,  a  week  or  two  ago,  upon  the  invitation  of  some 
New  York  statesmen,  and  a  few  citizens,  to  deliver  some  observa- 
tions at  the  beautiful  little  city  of  Glens  Falls,  not  having  been  told 
in  advance  what  my  topic  was  to  be.  Being  just  a  little  bit  hurried, 
overworked,  at  that  time — I  am  not  often  overworked — I  had  thought 
I  would  make  a  few  observations  on  the  general  subject  of  the  Vice- 
Presidency,  a  subject  I  knew  a  little  something  about,  its  limitations 
of  powers  and  the  impossibility  of  initiating  anything.  When  I  got 
up  to  Glens  Falls,  I  found  I  was  down  on  the  program  to  respond 
to  the  toast,  "The  United  States,"  not  a  contracted  subject.  So,  I 
find  this  topic  this  evening,  "Respect  for  Law  in  the  United  States," 
to  be  a  very  broad  subject  indeed.  It  is  a  subject  that  ought  to 
attract  any  man,  and  it  is  a  subject  upon  which  any  man,  especially 
one  in  public  life,  ought  to  be  able  to  deliver  himself  of  a  thought 
or  two. 

We  do  respect  the  law  in  the  United  States,  in  my  judgment. 
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Perhaps  we  have  more  wholesome  respect  for  it  than  the  citizens 
of  any  other  government  under  the  sun.  I  believe  that  we,  here  in 
America,  have  the  belief  that  our  government  is  best  for  all,  because 
the  sentiment  prevails  that  all  should  be  for  the  best.  Respect 
for  law  in  this  country  has  grown  up  through  over  a  century  of  appli- 
cation of  the  law.  Our  government  is  a  constitutional  government, 
differing  widely  from  any  of  the  other  governments  on  the  face  of 
the  globe.  Here  there  are  distinct  departments  of  the  national 
government,  each  one  dependent  upon  the  others.  No  one  depart- 
ment can,  as  in  some  of  the  European  countries,  proceed  with  dis- 
regard of  every  other  department  of  the  government.  The  legis- 
lative department  says  what  the  law  shall  be;  the  court  then  de- 
termines whether  the  legislative  body  has  overstepped  its  constitu- 
tional right,  and  then  comes  in  the  executive.  Now  and  then  we 
hear  rumors  that  one  department  of  the  government  encroaches  in 
some  degree  upon  the  rights  of  another,  but  these  rumors  are  not 
often  well-founded,  and  they  do  not  often  last  long. 

As  a  rule,  in  this  government  of  ours,  each  department  concedes 
and  grants  to  the  others  the  fullest  possible  degree  of  the  powers 
which  the  constitution  grants  to  it — a  constitution  which,  surprising 
as  the  fact  may  be,  framed  by  wise  men  for  the  future  guidance  of 
the  government,  at  the  time  comprising  only  three  millions  of  people 
and  occuping  but  a  limited  area,  measures  up  to-day  fully  to  the 
requirements  of  ninety  millions  of  people,  occupying  seven  per  cent 
of  the  area  of  the  earth.  It  is  a  remarkable  document ;  no  greater 
document  was  ever  written,  and  the  fact  that  it  lives  to-day  almost 
without  modification  after  125  years,  still  revered  by  the  people,  is 
the  best  evidence  of  the  wisdom  of  the  framers  of  that  document. 

Respect  for  the  law  in  this  country  is  founded  upon  the  fact 
that  our  laws  are  based  upon  this  Magna  Charta  of  the  people,  drawn 
by  wise  men,  whose  ken  was  even  greater  than  they  dreamed,  whose 
ideas  of  the  needs  of  an  increasing  people  were  figured  out  with 
almost  superhuman  acumen. 

It  is  a  splendid  picture  to  look  back  on  the  great  men  of  the 
century  and  a  quarter  ago,  to  think  of  the  lives  of  those  men  who 
gave  us  this  American  republic,  who  laid  the  foundation,  the  charter, 
for  all  our  future  legislative  action ;  and  then  to  look  at  thdse  who 
interpreted  that  document.  Think  of  John  Jay,  the  first  chief 
justice  of  the  United  States.     I  am  particularly  proud  of  the  fact 
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that  he  was  a  product  of  the  Empire  State  of  New  York.  Think 
of  John  Jay,  who  served  the  country  so  well,  and  never  better  than 
he  did  in  showing  his  absolute  respect  for  law  and  order,  as  he  did 
in  1794,  when,  by  the  manipulation  of  politicians,  by  political  trickery, 
he  lost  the  governorship  of  the  Empire  State.  It  will  surprise  many 
of  you  to  have  the  suggestion  made  that  men  here,  way  back  in 
the  latter  part  of  the  eighteenth  century,  were  politicians  who  re- 
sorted to  tricks.  The  popular  belief  is  that  such  men  never  lived 
until  the  present  day.  But  they  deprived  John  Jay  of  the  election 
to  the  governorship  of  the  State  of  New  York  by  throwing  out, 
upon  technicalities,  the  return  of  various  counties  of  the  state  which 
would  have  shown  quite  a  large  majority  in  his  favor.  Urged  to 
resort  to  revolutionary  measures  to  maintain  his  right,  John  Jay, 
ambitious  politically,  then  wrote  to  his  wife:  "In  a  little  time  we 
will  all  be  returned  to  the  dust  from  which  we  came,  and  then  it  will 
be  a  matter  of  much  more  consequence  that  I  had  the  ability  in  a 
trying  time  to  govern  myself  than  that  I  was  permitted  to  govern 
the  state." 

It  is  that  sentiment,  predominating  through  the  public  men  of 
greatest  ability  and  finest  character  in  this  government,  that  has 
built  up  in  the  generations  that  have  succeeded,  one  after  another 
in  rapid  succession,  respect  for  law  in  this  country  of  ours. 

Respect  for  the  law  has  in  large  measure  built  up  this  country 
of  ours,  and  we  are  a  great  country;  we  are  proud  of  our  country 
— aye,  and  we  are  not  unconscious  of  the  fact  that  we  have  a 
right,  also,  to  be  proud  of  the  splendid  representatives  our  sisr 
ter  republics  send  here  to  represent  them  at  our  court.  It  is  a 
great  country — ^ninety  millions  of  people,  three  million  square  miles 
of  area,  and  120  thousand  million  dollars  of  wealth.  And  all  these 
people  of  ours,  in  their  various  capacities,  are  adding  daily  to  the 
riches  of  the  country,  adding  to  them  so  greatly  that  to-day,  if  we 
desire  to  compare  our  government  with  any  other  country  in  the 
world,  we  find  that  the  comparison  fails,  because  we  can  not  make  a 
comparison  that  we  comprehend  by  talking  of  any  other  one  coun- 
try. To  make  a  fitting  comparison  we  must  make  it  with  a  group 
of  other  countries,  or  else  with  all  the  world  besides.  And  while 
we  occupy  but  five  per  cent,  of  the  area  of  the  world,  and  are  but 
seven  per  cent,  of  the  population,  commercially  and  financially  we 
about  equal  one-half  of  all  the  rest  of  mankind.    Here  in  this  country 
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of  ours  each  single  individual  about  balances  in  production  and  in 
consumption,  three  men  anywhere  else  in  the  world.  We  have 
reached  these  proportions,  in  my  judgment,  in  no  small  degree  be* 
cause  we  have  had  a  proper  respect  for  government  and  for  law 
in  this  country  of  ours. 

We  progress  here  with  marvelous  rapidity.  Only  ten  years  ago, 
or  eleven  years  ago,  we  were  second  to  Great  Britain  in  the  pro- 
duction of  steel,  and  yet  we  progressed  with  such  marvelous  rapidity 
that  to-day  we  produce  more  steel  than  all  the  rest  of  mankind  put 
together.  We  have  five  times  as  m\ich  life  insurance  as  all  the  rest 
of  the  world,  and  three  times  as  much  savings  bank  deposits.  The 
savings  of  our  people  represented  by  deposits  in  the  various  bank- 
ing institutions  of  the  country,  are  more  than  three  times  the  money 
in  circulation  in  this  country. 

How  is  it  possible  for  us  to  do  business  under  these  circum- 
stances? Because  our  people  have  respect  for  the  law,  which  re- 
spect brings  confidence  in  each  other,  and  inspires  the  confidence  of 
the  other  peoples  of  the  civilized  world.  This  way:  If  those  who 
had  their  deposits  in  the  banking  institutions  of  the  country  should 
at  any  one  time  demand  the  payment  of  these  deposits,  we  could 
only  pay  about  28  per  cent.,  about  28  cents  on  the  dollar.  We  never 
have  any  flurries  that  amount  to  any  serious  matter  for  any  great 
length  of  time.  It  is  because  our  people  have  that  confidence  in 
their  fellow-man,  which  has  inspired  all  the  respect  for  constitu- 
tional government,  and  it  obtains  sane  and  safe  laws. 

I  beHeve  I  am  overstepping  even  the  bounds  that  Dr.  Rowe 
intended.  I  am  taking  a  little  bit  longer  than  he  meant  I  should. 
I  do  not  want  to  drive  the  audience  out  of  the  room.  I  recollect 
being  out  in  a  campaign  in  a  western  state  some  three  or  four  years 
ago.  A  fellow-speaker  was  a  distinguished  statesman  from  Penn- 
sylvania. He  happened  to  be  the  last  upon  the  program  that  eve- 
ning, and  while  he  was  speaking  quite  a  number  of  the  audience  left 
the  room,  in  order,  as  he  afterwards  learned,  to  catch  a  late  train 
to  some  adjoining  city.  He  did  not  know  it  at  the  time.  He  said : 
"I  notice  some  of  you  are  leaving.  I  hope  the  rest  of  you  won't  stay 
just  on  my  account.  It  doesn't  embarrass  me  at  all;  I  am  quite 
accustomed  to  have  audiences  leave  when  I  am  speaking.  In  fact, 
where  I  spoke  last  night  there  was  no  one  left  in  the  hall  when  I 
finished,  except  one  man,  and  when  I  inquired  why  he  stayed  he  said 
he  was  paid  to  remain  and  turn  out  the  lights." 
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I  am  not  going  to  weary  this  audience  to  such  an  extent  to- 
night, I  hope.  As  I  say,  I  was  asked  to  come  here  simply  to  preside, 
not  to  speak ;  but  I  was  very  glad  of  an  opportunity  to  give  expres- 
sion to  the  belief  that  is  within  me — that  the  greatness  of  this 
country  is  largely  dependent  upon  the  fact  that  our  citizens,  as  a 
whole,  born  here,  or  born  under  other  flags  and  brought  here  under 
the  benign  influence  of  those  who  have  lived  here  for  decades,  have 
respect  for  law,  for  the  rulers  of  the  republic,  and  they  have  con- 
fidence in  their  fellow-men. 

The  further  elucidation  of  this  subject,  the  "Respect  for  Law  in 
the  United  States,"  will  first  be  taken  up,  considered  and  discussed 
by  a  gentleman  with  whom  I  had  the  honor  to  serve  on  a  committee 
in  Congress  for  more  than  a  dozen  years,  and  whose  ability,  whose 
integrity  and  whose  faithfulness  to  every  duty  was  an  inspiration 
to  all  his  fellows  in  Congress.  He  comes  from  a  far-off,  western, 
woolly  state,  as  we  are  in  the  habit  of  calling  them  down  here  in 
the  East.  He  does  not  belong  in  the  effete  East,  but  I  am  sure  that 
the  effete  East  will  welcome  him  gladly  as  one  of  our  own,  and  we 
will  be  truly  sorry  when  we  have  ceased  to  hear  the  voice  of  Con- 
gressman Frederick  C.  Stevens,  whom  I  now  introduce. 
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II.    Address  by  Hon.  Frederick  C.  Stevens, 
Member  of  the  House  of  Representatives   from  Minnesota. 


At  the  outset  I  wish  to  disclaim  the  imputation  that  is  placed 
upon  me  of  being  a  wild  and  woolly  Westerner.  I  was  born  in 
Boston.  I  was  reared  in  New  England,  and  I  go  back  every  year 
to  put  my  feet  upon  the  old  sod,  to  swear  allegiance  to  the  time- 
worn  tenets  of  the  faith  of  our  fathers.  We  all  do  that  from  the 
West,  and  that  is  why  we  have  grown  into  one  of  the  most  pro- 
gressive, as  well  as  one  of  the  most  representative,  parts  of  this  coun- 
try. Now,  I  think  we  all  ought  to  congratulate  ourselves  that  the 
splendid  address  we  have  just  listened  to  partakes  of  a  dual  nation- 
ality, somewhat  Irish  and  somewhat  American.  We  have  had  our 
laugh  first,  like  the  Irishman,  and  have  swelled  ourselves  into  a  splen- 
didly patriotic  frame  of  mind,  just  as  every  loyal  American  ought 
to  do.  And  we  can  all  agree  with  the  patriotic  sentiments  of  our 
Vice-President,  and  we  know  how  truthful  and  how  necessarily 
accurate  his  statements  were.  Yet  there  is  another  side  which  comes 
to  us  in  official  life,  which  I  wish  to  present  to  you  for  just  a  few 
moments  this  evening,  and  I  assume  such  was  the  intent  of  the 
committee  which  arranged  the  program. 

Your  committee  planned  a  broad  subject,  and  a  short  time  to  dis- 
cuss it  and  evidently  desired  us  to  present  our  own  points  of  view 
and  our  own  personal  experiences  in  treating  it.  That  I  shall  pro- 
ceed to  do.  Now,  theoretically,  we  Americans  have,  and  ought  to 
have,  the  greatest  possible  respect  for  law,  because  that  is  the  con- 
crete expression  of  the  will  of  the  people,  through  their  own  duly 
organized  institutions.  We  all  realize  that.  And  yet,  actually,  we 
realize,  also,  that  there  probably  is  not  one  of  the  great  civilized 
nations  of  the  world  where  there  is  a  greater  disregard  of  public 
authority  than  in  the  United  States.  This  is  not  confined  to  any  one 
class;  it  is  not  confined  to  any  one  section,  and  we  have  not  a 
monopoly  of  it  in  the  wild  and  woolly  West.  Such  a  condition  is 
prevalent  all  over  our  country,  and  there  is  a  good  reason  for  it. 
It  is  an  expression  of  exactly  the  same  quality  which  has  made  our 
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nation  so  great,  so  progressive,  so  prosperous  and  so  powerful ;  and 
that  is  the  aggressive,  persistent  individualism  of  every  true  Amer- 
ican ;  his  determination  to  succeed,  his  desire,  at  all  hazards,  to  make 
his  own  will,  his  own  opinions  and  his  own  desires  effective.  We 
see  him  quite  often  following  the  old  notion,  inherited  from  the  old 
Italian  statesmen,  that  the  end  justifies  the  means.  I  do  not  mean 
to  say  that  such  a  sentiment  is  universal.  We  all  know  it  is  not, 
for  the  great  host  of  American  citizens  all  over  our  country  have  the 
utmost  respect  for  the  law.  Yet  there  is  a  sufficient  class,  or  I 
should  rather  say  there  are  sufficient  among  our  people,  who  have 
not  the  utmost  respect — ^who  have,  in  fact,  a  disregard  for  public 
law  or  authority  that  makes  this  quality  characteristically  American. 

It  has  been  the  fashion  of  late  years  in  discussing  questions  of 
this  kind,  to  call  the  attention  of  the  public  to  the  class  designated 
as  "malefactors  of  great  wealth."  It  has  been  rather  a  popular 
designation,  and  there  is  some  truth  in  it — more  than  there  ought 
to  be.  Too  many  of  the  managers  of  large  concerns  maintain  dis- 
tinguished and  able  legal  staffs,  not  so  much  for  the  purpose  of 
advising  as  to  the  intent  and  spirit  of  the  law,  as  they  do  to  be  in- 
formed concerning  the  technical  parts  of  it,  how  its  penalties  may 
be  avoided ;  or,  worse  than  that,  to  weigh  the  cost  of  the  penalties  on 
the  one  hand,  and  the  profits  pf  the  violation  of  law  on  the  other. 
The  organizations  of  labor  have  followed,  too  often,  similar  lines. 
In  too  many  cases  it  has  been  found  that  personal  and  legal  and  con- 
tractual relations  weigh  too  lightly  upon  them. 

In  public  positions  we  are  painfully  aware  of  many  instances 
where  trusted  leaders  have  prostituted  their  places  of  honor  for  their 
own  advantage  and  gain,  which  is  justly  execrated  by  every  honest 
man  and  woman  in  the  country.  And  another  class  is  always  before 
us — the  public  press.  They  have  taken  advantage  of  their  great 
power  in  too  many  cases.  They  have  hewed  too  closely  to  the  line. 
They  have  not  sought  to  carry  out  their  great  function  always  in  a 
fair  and  just  spirit.  The  desire  to  sell  papers — I  will  not  quote  the 
rest  of  the  expression — ^the  desire  to  extend  their  circulation,  has  led 
them  to  do  many  things  in  their  discussions  as  to  men  and  measures 
of  public  interest,  which  amount,  indeed,  to  skimming  too  closely 
to  the  edge  of  the  law,  to  flagrantly  abusing  the  great  privileges  con- 
ferred upon  the  press,  by  misleading  or  inflaming  instead  of  really 
informing,  educating  or  leading  the  people. 


Digitized  by 


Google 


Respect  for  Law  in  the  United  States  201 

We  had  a  rather  striking  illustration  of  that  a  year  ago  in  Wash- 
ington. A  letter  came  from  a  manager  of  one  of  the  most  reputable 
monthly  magazines  in  the  United  States,  to  one  of  the  most  dis- 
tinguished and  able  representatives  in  Congress,  stating  that  in  a  case 
which  controverted  a  position  taken  by  the  magazines  it  was  not  good 
editorial  policy  for  that  magazine  to  publish  the  truth  about  matters 
of  great  public  interest  as  contained  in  the  official  records  of  our 
government,  and  that  letter  is  embalmed  in  the  "Congressional 
Record,"  and  speaks  for  itself  of  the  shame  of  such  management. 
That  illustrates  what  is  too  often  the  situation  of  many  of  the  most 
reputable  newspapers  and  magazines  of  our  country. 

I  think  we  all  realize  that  these  classes  I  have  described  are 
not  increasing ;  that  there  has  been  a  considerable  decrease  of  them, 
a  great  improvement  in  the  conditions  in  this  respect  all  over  our 
country  in  the  last  few  years.  There  has  been  a  general  uplift  in 
public  and  private  life.  There  has  been  a  great  improvement  in 
the  methods  of  men  of  business,  of  public  work,  everywhere,  and  it 
is  a  great  encouragement  to  every  man  who  believes  in  and  loves  his 
country  to  note  the  wonderful  improvement  that  has  been  made 
in  these  particulars. 

There  are  other  classes  of  cases  which  come  to  us  in  public  life, 
such  as  you  people  might  not  realize  as  we  do,  and  where  there 
has  not  been  an  improvement.  It  very  often  happens  that  good  men 
and  good  women  come  to  us  and  urge  that  public  measures  be  passed 
for  the  benefit  of  the  people,  as  they  esteem  it,  and  they  urge  these 
with  the  broadest  and  best  of  arguments  for  the  public  welfare.  But 
when  we  show  to  them  that  the  measures  they  seek  are  not  war- 
ranted or  authorized  by  our  constitutional  powers,  or  are  forbidden 
by  our  constitutional  limitations,  they  esteem  it  too  often  no  argu- 
ment why  such  laws  should  not  be  enacted.  And  too  many  of 
them  ask  us,  and  even  urge  us,  to  violate  our  solemn  oaths  of  office 
which  we  took  to  support  the  Constitution  of  the  United  States,  and 
seek  to  have  us  place  such  acts  upon  the  statute  books,  and  to  have 
the  responsibility  of  finally  determining  the  validity  of  those  laws 
passed  up  to  the  courts  of  the  United  States,  instead  of  insisting  upon 
the  performance  of  duty  by  those  who  have  the  responsibility  for  con- 
sidering them  at  the  beginning.  I  say  that  has  happened  too  often, 
and  is  happening  to-day  not  only  in  Washington,  but  in  every  state 
legislature  in  this  country ;  and  the  classes  of  our  people  who  appear 
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to  ignore  our  fundamental  laws  and  duties  are  of  the  most  re- 
spected in  our  communities. 

There  is  too  little  respect  for  our  fundamental  laws  and  obliga- 
tions among  the  good  men  and  women  of  the  land.  Too  often  they 
have  come  to  some  of  us,  and  after  we  have  urged  such  objections 
to  their  measures,  they  seem  to  look  upon  us  as  enemies  of  our  kind. 

A  spectacle  occurred  only  a  few  weeks  ago  in  the  House  of 
Representatives  in  Washington,  to  which  I  desire  to  call  your  at- 
tention in  this  connection.  A  majority  of  the  House  of  Representa- 
tives, composed  of  members  of  both  political  parties,  deliberately 
violated  and  trampled  upon  the  rules  of  that  House,  which  were  made 
under  the  authority  of  the  Constitution  of  the  United  States,  for  the 
government  of  the  members  and  the  proper  and  orderly  conduct  of 
the  business  of  that  House.  They  so  violated  the  rules  for  their  gov- 
ernment for  the  purpose  of  passing  an  amending  rule  for  the  conduct 
of  business,  which  may  have  been  salutary  and  may  not,  that  remains 
to  be  seen  in  the  future.  But  the  point  is,  that  they  did  deliberately 
trample  under  foot  and  violate  the  rules  of  the  House  of  Repre- 
sentatives, and  that  action  was  applauded  all  over  this  country. 
Nearly  every  newspaper  and  magazine  and,  I  imagine,  the  great 
mass  of  you  here,  sympathized  with  that  deliberate  violation  of  the 
rules  of  the  House. 

But  let  me  show  you  what  the  effect  of  that  is.  If  that  prece- 
dent be  followed  in  the  future,  one-fifth  of  the  membership  of  the 
House  can  prevent  any  public  business  being  done  in  the  House  of 
Representatives,  can  completely  choke  the  operations  of  our  govern- 
ment; and  in  order  to  carry  on  its  affairs,  there  must  be  again  a 
deliberate  violation  of  the  rules  of  the  House,  or  a  still  more  flagrant 
violation  of  the  Constitution  of  the  United  States,  which  requires 
that  the  yeas  and  nays  be  called  if  one-fifth  of  the  members  present 
demand  it.  H  that  violation  be  followed  in  the  future,  it  means  that 
there  must  be  continued  violations  in  order  that  the  business  of  this 
country  shall  be  properly  performed.  I  submit  to  you,  is  it  good 
public  policy  that  the  business  of  this  country  be  carried  on  by 
violations  of  their  laws  by  our  great  legislative  bodies? 

Friends,  just  think  of  it  for  a  moment.  Now,  I  spoke  as  a 
"regular"  this  time.  I  have  not  always  been  as  particular,  and  that 
is  why  I  can  testify  with  the  utmost  freedom?  I  have  voted  on  both 
sides  of  the  fence.    It  was  not  so  many  years  ago  that  I  was  one  of 
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the  insurgents,  and  deliberately  violated  the  rulings  made  by  the  hon- 
ored chairman  of  this  meeting  when  he  was  right  and  I  was  wrong, 
and  confession  is  good  for  the  soul,  ladies  and  gentlemen.  But 
after  all,  such  examples  and  such  exhibitions  are  not  the  proper  way 
to  do  pubHc  business  and  do  not  tend  to  instill  the  just  respect  which 
public  officials  ought  to  have  throughout  the  country. 

Now,  there  is  another  suggestion  which  is  not  official,  yet  I 
think  it  of  great  importance.  There  is  a  growing  tendency  among 
the  young  of  to-day,  in  the  coming  generation,  to  have  a  lack  of 
respect  for  law  and  public  authority.  We  see  it  everywhere,  in  the 
streets,  in  public  places,  in  public  conveyances,  and  even  in  the 
homes.  There  is  a  lack  of  wholesome  respect  for  authority,  and 
lack  of  proper  respect  for  persons,  for  the  rights  of  property.  What 
will  be  the  results  in  the  years  that  are  to  follow,  when  the  responsi- 
bilities of  active  life  shall  be  upon  these  young  men  and  women, 
and  the  temptations  come  that  always  attend  responsibility?  Will 
they  yield,  or  will  they  control  themselves  as  our  forefathers  did, 
which  control  led  to  the  foundation  of  our  wonderful  institutions 
and  of  our  prosperity  and  progress  and  happiness  under  them.  Too 
often  nowadays  comes  the  old  maxim  which  I  stated  in  the  beginning, 
the  end  justifies  the  means.  Now,  it  is  easy  for  us  to  criticise  the 
malefactors  of  great  wealth.  It  is  easy  to  criticise  those  who  lead 
the  mob,  to  anathematize  those  who  violate  their  great  trust  in  offi- 
cial station,  and  those  who  violate  their  duty  in  the  dissemination  of 
news.  It  has  not  been  easy  on  the  other  hand  to  criticise  those  who 
demand  that  the  Constitution  of  the  United  States  be  violated,  or 
who  demand  that  the  rules  and  order  of  business  in  a  great  legislative 
body  should  be  trampled  under  foot.  There  does  not  seem  to  me 
to  be  the  proper  balance  in  the  different  kinds  of  criticism.  As  a 
reason  for  this  difference  it  is  contended,  on  the  one  hand,  some 
classes  are  interested  for  profit,  and  violate  the  laws  for  such  pur- 
poses, while  on  the  other  hand  the  other  classes  are  interested  for  the 
public  welfare.  Do  not  you  realize  that  the  man  who  urges  a  viola- 
tion of  the  constitution  or  the  laws  for  the  purpose  of  something  that 
he  openly  states  is  for  his  own  selfish  interest,  is  not  more  culpable 
than  the  man  who  urges  a  violation  of  the  constitution  or  the  rules  of 
the  House  or  Senate,  or  any  other  great  body  ostensibly  for  the  public 
welfare;  and  yet  it  may  be  for  purposes  just  as  mean,  just  as 
base,  just  as  low,  just  as  much  for  personal  advantage  as  those  who 
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violate  the  other  classes  of  laws  ?  It  is  not  for  us  to  weigh  motives. 
It  is  not  for  us  to  scrutinize  purposes.  One  may  be  just  as  mean 
and  low  and  base  as  the  other ;  and  if  that  be  true,  what  right  has  any 
of  us,  who  have  violated  any  of  the  authority  or  laws  of  our  land  to 
criticise  the  actions  of  any  other  class  of  violators?  We  in  glass 
houses  have  no  right  to  throw  stones. 

Friends,  one  thing  we  have  no  business  to  do  in  this  country,  and 
that  is  to  fool  ourselves.  We  have  no  business  as  patriotic  Americans 
to  act  as  Pharisees  or  hypocrites.  There  is  only  one  thing  which 
honest  men  and  women  can  do,  and  that  is  to  have  a  sincere,  con- 
sistent respect  and  obedience  for  law  and  public  authority  every- 
where we  find  it. 

There  is  another  suggestion  and  it  is  rather  an  odd  one.  One 
great  manifestation  of  lack  of  respect  for  our  law  by  Americans  is 
by  reason  of  and  shown  by  the  great  mass  of  law  which  we  have  to 
respect.  In  our  various  states,  every  two  years,  and  in  our  national 
legislature,  there  probably  are  turned  out  or  placed  upon  the  statute 
books  more  than  ten  thousand  separate  acts,  and  there  are  a  host 
more  in  the  great  cities  and  towns  and  villages  of  our  country,  untold 
thousands  of  them.  It  is  one  of  the  distinctive  evils  of  our  legisla- 
tive bodies,  that  too  often  the  public  ills  are  not  properly  considered 
and  diagnosed,  so  that  the  proper  remedies  can  be  applied.  Too 
often  statutes  are  passed  in  state  legislatures  and  in  the  national 
legislature  without  proper  consideration,  and  too  often  they  are 
passed  through  some  personal  ambition  or  some  promise  made  in  the 
exigency  of  a  political  campaign,  or  to  gratify  some  personal  friend- 
ship or  vanity  or  a  personal  fad,  or  grudge,  or  grouch  even.  Too 
many  statutes  are  passed  of  that  kind,  with  the  result  that  a  great 
mass  of  law  is  placed  upon  our  statute  books,  too  much  to  be  known 
and  appreciated  by  the  great  mass  of  our  people ;  and  as  some  of  it 
is  injudicious,  so  that  we  do  not  care  much  about  it,  there  has  grown 
up  a  national  and  natural  disrespect  for  that  sort  and  all  sorts  of 
legislation.  We  cannot  help  it.  It  exists,  and  there  ought  to  be 
a  remedy  somewhere. 

For  two  or  three  centuries,  in  the  early  history  of  this  continent, 
we  did  have  a  class  of  leaders  of  responsibility,  men  who  stood  for 
something,  and  whose  position  and  influence  and  learning  and  pa- 
triotism were  regarded.  Perhaps  no  city  in  the  land  has  produced 
more  of  that  class  of  leaders  than  this  great  and  patriotic  city  of 
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Philadelphia.  They  were  members  of  the  clergy,  the  bench  and  the 
bar,  the  medical  men,  the  great  scholars  and  teachers,  the  great  liter- 
ary men,  the  men  who  conducted  the  great  newspapers.  But  during 
the  last  generation,  that  influence  has  largely  diminished,  and  as  it 
diminished,  unfortunately  the  complexities  of  our  public  and  private 
life  have  greatly  increased.  There  has  been  a  tremendous  increase 
in  the  functions  of  government,  state,  national  and  municipal,  and 
with  this  there  necessarily  must  come  a  great  increase  of  duty  and 
responsibility  upon  the  individual  citizen,  demanding  the  very  highest 
qualities  of  personal  honor  and  judgment  and  leadership,  which  seem, 
in  the  last  few  years,  to  have  been  unfortunately  diminished.  The 
result  is  that  in  many  instances,  the  great  masses  of  our  people  are 
being  led  by  merely  irresponsible  magazines  and  newspapers,  put 
forth  for  the  purpose  of  selling,  through  sensations  and  headlines  and 
cartoons,  and  not  for  the  purpose  of  responsibly  telling  the  people  the 
truth.  Thus  the  people  do  not  have  accurate  information,  they  do 
not  have  the  responsible  leadership  which  has  been  at  once  the  basis 
of  our  great  power  and  progress  and  the  glory  of  our  institutions. 
All  this  may  sound  like  a  wail  of  pessimism — what  does  not 
seem  naturally  to  come  from  the  prairies  of  the  hopeful  and  breezy 
West,  but  I  want  to  assure  you,  confidentially,  that  I  do  not  mean  all 
of  it.  We  all  agree,  as  the  Vice-President  stated,  that  at  the  basis  of 
all  our  wonderful  power  and  progress  is  the  great  true  heart  of  the 
American  people.  We  are  all  optimists,  and  we  have  every  reason  to 
be  optimists,  and  we  are  going  to  be  optimists.  The  heart  of  the 
American  people  is  all  right.  They  demand  safe  and  sane  and 
honest  laws,  they  demand  that  they  shall  be  enforced  fully  and 
fairly,  except  always  that  they  shall  not  be  enforced  too  strenuously 
as  to  themselves  and  their  own  interests.  It  is  that  exception  which 
we  are  trying  to  eliminate,  and  whenever  the  attention  of  the  people 
has  been  called  to  that  exception  anywhere  in  our  land,  whether  in 
the  great  State  of  New  York,  under  the  leadership  of  that  splendid 
governor  there,  or  whether  in  the  great  nation  of  ours,  under  the 
leadership  of  that  great  President,  now  perhaps  the  hero  of  the  world ; 
or  whether  in  my  own  state  in  the  West,  under  the  leadership  of  my 
friend  and  political  opponent,  Governor  Johnson,  wherever  it  may 
have  been,  the  people  have  never  failed  to  respond ;  so  that,  after  all, 
this  ailment  of  ours  is  only  skin  deep,  a  sort  of  national  eczema,  as 
it  were,  which  will  be  eliminated  if  we  have  our  attention  properly 
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called  to  it.  It  should  be  the  mission  of  every  true  American  citizen 
to  see  that  the  right  thing  is  done,  to  see  that  we  appreciate  our  own 
personal  responsibility  in  these  matters,  a  personal  responsibility 
which  must  be  constantly  applied  in  public  and  in  private  life.  There 
is  no  mystery  about  this  cure.  It  is  as  old  as  civilization.  It  is  the 
foundation  of  the  glory  and  greatness  of  this  blessed  republic.  It 
was  thundered  down  to  the  faithful  from  Mt.  Sinai,  and  has  been 
coming  down  the  ages  ever  since.  "The  ways  of  the  Lord  are  true 
and  righteous  altogether,''  and  it  is  righteousness  that  exalteth  a 
nation. 
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III.    Address  by  Arthur  von  Briesen,  Esq., 
President,  Legal  Aid  Society,  New  York. 


I  am  handicapped  this  evening  because  of  the  eminence  of  the 
gentlemen  who  spoke  before  me.  The  Vice-President  of  the  United 
States,  and  one  of  our  most  distinguished  senators  have  spoken, 
and  here  comes  a  poor  private  citizen  to  contradict  them.  Naturally, 
it  is  a  difficult  position. 

I  was  asked  to  speak  on  the  respect  which  the  people  of  the 
United  States  have  for  law.  In  my  connection  with  the  Legal  Aid 
Society  of  New  York,  thousands  and  tens  of  thousands  of  cases  of 
the  poor  and  helpless  are  brought  to  my  attention,  so  that  I  have  had 
unusual  opportunities  of  judging  of  the  respect  for  law  which  the 
people  around  me  seem  to  have  shown.  But,  of  course,  if  we  talk 
about  respect  for  law,  we  must  first  ascertain.  What  is  the  law  which 
we  are  to  respect  ?  What  is  that  thing  called  "law  ?"  Justinian  had 
this  to  say  some  1400  years  ago  upon  that  subject :  He  defined  justice 
as  the  constant  and  impelling  wish  to  render  every  man  his  due,  and 
stated  the  maxims  of  law  to  be  these :  to  live  honestly,  to  hurt  no  one 
and  to  give  every  one  his  due.  If  that  is  the  conception  of  law,  it, 
of  course,  means  principally  that  institution  which  makes  us  respect 
the  rights  of  others. 

In  this  country,  as  has  already  been  stated,  we  are  making  a 
great  many  so-called  laws.  The  legislatures  of  forty-six  states  and 
congress,  influenced  by  its  verbose  members  and  others  pass  laws 
every  year  which,  added  to  the  ordinances  enacted  in  cities  and 
counties  would  make  in  printed  form  a  column  longer  than  the 
height  of  this  room.  Most  of  these  laws  have  at  the  tail  end  the  main 
sting,  "this  act  shall  take  effect  immediately."  Now,  the  citizens  are 
supposed  to  know  what  that  law  is,  still  they  do  not  know  it.  They 
have  had  no  opportunity  of  learning  of  its  existence.  Apart  from 
the  fact  that  there  are  such  a  multitude  of  sometimes  perfectly 
ridiculous  enactments,  there  is  this  lack  of  preparation,  the  failure 
to  give  the  citizen  due  warning.  This  shall  be  a  crime  and  another 
thing  shall  be  a  misdemeanor  from  this  day  on,  from  this  hour  on, 
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and  so  every  day  of  the  year.  Every  hour  of  each  day  nearly,  a 
new  law  is  made  which  may  make  us  all  criminals  without  our 
knowing  it.  An  illustration  of  the  situation  created  by  this  sort  of 
thing,  "an  act  to  take  effect  immediately,"  came  to  my  notice,  when 
in  the  State  of  New  York  an  act  was  finally  signed  by  the  governor, 
a  very  good  act  and  a  very  good  governor,  prohibiting  betting  at 
race  courses.  The  act  was  signed  by  the  governor  at  about  two 
o'clock  one  afternoon  and  within  three  minutes  the  district  attorney 
in  Brooklyn  received  orders  to  enforce  that  law  immediately  and  to 
arrest  those  who  broke  it.  So  the  poor  district  attorney  who  had 
never  read  the  law  arrested  a  lot  of  people  who  had  never  read  the 
law,  and  brought  them  before  a  judge,  who  at  that  time  had  not 
read  the  law,  and  who,  when  he  did  read  it,  held  they  had  not  broken 
it.  Therefore,  some  remedy  should  be  devised  by  which  citizens 
should  know  in  time,  as  is  the  case  in  some  places,  what  the  laws  are, 
so  that  they  should  have  an  opportunity  of  discussing  them  as  to 
their  full  text,  before  they  go  into  effect. 

Laws  should  be  skillfully  framed.  They  are  not  always  skill- 
fully framed.  They  are  sometimes  ridiculously  framed,  and  the 
judges  who  have  to  deal  with  them  are  frequently  of  opposite  opin- 
ions as  to  what  a  law  intended.  Of  course,  if  that  be  the  fact,  and 
it  is  a  fact  known  to  me,  then  the  lawmakers  are  guilty  of  careless- 
ness, to  say  the  least,  in  framing  them. 

We  had  an  illustration  of  that  last  year.  They  gave  us  four 
constitutional  amendments  to  vote  on  in  New  York  last  November, 
and  I  managed  to  get  hold  of  them  before  the  election,  and  studied 
them.  Each  of  these  constitutional  amendments  was  about  as  long 
as  a  column  in  an  ordinary  newspaper.  I  painfully  read  each,  three 
or  four  times,  and  when  I  got  through  I  decided  that  I  was  utterly 
unable  to  understand  the  meaning  of  them.  But  to  my  great  sur- 
prise, a  few  days  before  election  the  leading  newspapers  of  New 
York  came  out  with  the  statement  that  the  second  amendment  was 
the  one  to  vote  for.  Every  one  should  vote  for  the  second  amend- 
ment they  said,  because  that  was  calculated  to  increase  the  salaries  of 
the  Supreme  Court  Judges  of  New  York  who  sat  in  country  districts, 
and  not  to  increase  those  of  the  justices  who  sat  in  the  large  cities. 
I  was  surprised  to  read  this,  because  I  had  not  succeeded  in  spelling 
that  out  of  this  particular  amendment,  but  that  is  what  the  papers 
said.    After  election  day  it  was  announced  that  this  particular  amend- 
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ment  amongst  others,  had  been  affirmatively  voted  upon  and  was  now 
a  part  of  the  constitution  of  the  state.  A  few  days  later  one  of 
the  most  eminent  Judges  of  New  York  City  stated  to  the  Board  of 
Estimate  and  Apportionment,  (Gentlemen,  I  am  one  of  the  Judges  of 
the  City  of  New  York,  and  this  amendment  means  that  only  city 
judges  get  an  increased  salary,  and  the  country  judges  do  not  get  it, 
so  please  pay  me  the  increase. 

That  is  the  kind  of  stuff  we  get  from  our  legislature,  and  that 
is  the  kind  of  stuff  people  get  from  most  of  their  legislatures.  Then 
look  at  the  many  paternal  and  maternal  enactments.  They  have  a 
law  in  Oklahoma  providing  that  the  bed  sheets  in  hotels  and  boarding 
houses  must  be  seven  feet  long.  Every  one  goes  to  jail  who  has  a 
shorter  one.  Chicago  has  passed  an  ordinance  about  the  size  of  hat- 
pins. Such  are  the  kind  of  laws  passed,  which  no  one  esteems  and  no 
one  can  esteem.  Therefore,  if  we  accept  the  proper  definition  of  the 
term  "law,"  see  to  it  that  proper  laws,  properly  shaped,  are  brought 
to  our  knowledge,  and  that  undue  attempts  to  stimulate  a  picayune 
interference  with  our  happiness  and  our  individual  freedom  will 
not  continue  to  be  placed  upon  the  statute  books. 

I  was  in  Portland,  Maine,  three  years  ago,  and  found  that 
the  State  of  Maine  was  what  they  called  a  Prohibition  State,  that 
is,  a  state  which  prohibited  any  one  from  drinking  a  glass  of 
wine  or  ale,  which  might  be  wholesome,  but  the  law  was  so  arranged 
that  every  one  might  drink  whisky  and  that  of  the  worst  and  most 
harmful  kind.  A  friend  of  mine,  in  the  city  government  of  Port- 
land, told  me  that  each  and  every  year  during  his  administration  as 
mayor  of  that  city,  over  twenty-five  per  cent,  of  the  inhabitants  of 
Portland  were  put  in  jail  for  drunkenness.  Here  was,  therefore, 
a  whole  city  of  law  breakers,  resulting  in  the  moral  destruction 
almost,  of  a  large  number  of  men  who  without  such  stupid  laws 
would  have  been  able  to  exercise  their  self-control  and  to  conduct 
themselves  just  as  we  do,  without  restraint.  Though  all  sorts  of 
liquid  and  solid  nourishment  and  of  temptations  face  us,  yet  we 
know  how  to  resist  them.  The  law  should  make  for  decent  self- 
control  in  order  to  produce  a  good  crop  of  citizens.  By  the  pro- 
hibitory law  we  take  the  opportunity  away  from  people  to  exercise 
their  manly  qualities,  and  to  improve  their  moral  status. 

There  is  another  aspect :  that  while  the  majority  says,  you  shall 
not  drink,  think  what  would  happen  if  the  majority  should  ever 
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change,  and  should  order:  "you  must  drink."  Such  things  could 
happen. 

You  see  disrespect  for  law,  therefore,  in  all  the  cases  I  have 
given  you.  You  see  it  in  these  prohibitive  measures;  you  see  it  in 
lynch  law  excesses,  in  strikers'  excesses,  in  smuggling  tendencies,  all 
evidences  of  the  greed  of  man  to  rush  to  his  advantage,  law  or  no 
law,  court  or  no  court. 

All  this  is  largely  due  to  a  lack  of  healthy  public  opinion.  It 
is  public  opinion  that  really  makes  the  law,  and  not  so  much  the 
lawmaker.  On  the  statute  books  of  Connecticut  are  still  some  of 
those  "blue  laws,"  which  if  enforced  would  have  some  of  us  enjoy- 
ing the  burning  of  witches  and  the  like.  They  are  not  enforced. 
Why  should  they  remain  on  the  statute  books?  Would  it  not  be  an 
honest  thing  to  take  them  off,  and  not  encumber  our  lives  with 
statutes  requiring  citizens  to  adapt  themselves  to  laws  that  are  no 
longer  enforceable,  because  public  opinion  forbids? 

In  this  matter  of  public  opinion,  I  would  like  to  give  you  a 
few  illustrations,  if  my  time  permits.  Whenever  in  New  York  a  boy 
steals  an  apple  from  a  pushcart  man,  the  crowd  laughs  at  the  antics 
of  the  owner  in  his  effort  to  protect  his  own  and  sides  invariably  with 
the  little  thief.  In  the  dormitories  of  colleges  I  frequently  see  .the 
rooms  of  students  covered  with  so-called  "trophies,"  things  stolen 
from  shop-windows,  signs  taken  from  the  tailor  or  laundryman, 
spoons  from  hotels  and  restaurants.  All  that  is  looked  upon  by  our 
public  opinion  as  only  one  of  those  little  excesses  of  youth,  at  which 
one  may  laugh ;  but  the  youth  becomes  a  man,  and  how  can  be  be  ex- 
pected to  respect  the  rights  of  others  as  a  man  if  he  has  not  done 
so  in  his  youth? 

You  invite  the  best  friends  of  the  family  to  weddings,  and  then 
hire  detectives  for  the  purpose  of  seeing  that  these  best  friends  do 
not  steal  the  silver.  Do  you  suspect  your  best  friends?  What  are 
we  coming  to  ?    Is  this  a  healthy  public  opinion  ? 

We  impoverish  the  community  by  allowing  this  kind  of  grafting. 
I  have  seen  in  one  little  foreign  country  a  large  revenue  derived 
from  fruit  trees  planted  on  the  public  highway,  each  tree  being  rented 
by  the  year  as  far  as  fruit  is  concerned ;  and  no  one  thinks  of  stealing 
that  fruit,  nor  would  children  steal  it.  Now,  I  say  that  when  we 
get  to  the  point  that  we  can  reduce  our  taxes,  our  tariff,  our  cost 
of  living,  by  deriving  a  substantial  revenue  from  public  property 
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which  is   submitted  to  public   protection,   then   we   may   see  the 
beginning  of  true  respect  for  law,  with  all  resulting  benefits. 

I  find  the  difficulty  lies  with  the  education  of  the  children.  I 
do  not  mean  school  instruction,  but  the  home  education  of  the 
child.  That  is  where  I  look  for  improvement.  That  is  where  to 
place  the  responsibility.  If  there  is  disrespect  for  law,  if  there  is 
lack  of  respect  for  the  rights  of  others,  if  there  is  a  corresponding 
impoverishment  of  the  public,  it  is  due  to  the  fact  that  parents,  as 
a  whole,  do  not  allow  their  children  to  be  brought  up  considerate, 
respectful  and  upright  in  all  things.  I  call  for  that  kind  of  im- 
provement. The  Church  alone  cannot  do  it,  else  it  would  have  done 
it.  Men  who  seek  to  advance  their  own  individual  and  supposed 
interests  at  the  expense  of  their  neighbors  and  who,  therefore,  are 
the  men  who  do  not  respect  the  rights  of  others,  may  be  looked 
upon  as  public  enemies.  Their  kind  must  be  eradicated  and  sup- 
planted by  the  application  of  high  moral  principles  to  the  develop- 
ment of  the  child.  Every  child  embodies  the  germs  for  a  noble  and 
likewise  the  germs  for  an  ignoble  development.  It  is  the  duty  of 
parents  to  foster  the  one  and  suppress  the  other.  By  neglecting  this 
duty  the  brutal  instincts  are  permitted  to  overshadow  the  longing 
for  higher  moral  attainments  as  weeds  keep  down  the  most  precious 
flowers.  I  hope  that  the  importance  of  this  great  truth  may  sink 
deep  into  the  hearts  of  the  best  among  us,  so  that  gradually  processes 
may  be  developed  by  and  through  which  every  individual  in  the 
country  will  become  a  respecter  of  law,  and  therefore  a  respecter 
of  the  rights  of  his  neighbors.  In  spite  of  the  fact  that  we  are  a 
great  nation  and  have  accomplished  great  things,  we  can  still  ad- 
vance and  do  greater  things ;  and  the  greatest  we  can  do  is  to  bring 
up  our  boys  so  that  every  one,  with  healthy  body,  can  be  an  Abraham 
Lincoln  in  point  of  morality  and  desire  to  be  just  in  his  doings  to 
others. 
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IV.  Address  by  Professor  George  W.  Kirchwey, 
Dean  of  the  School  of  Law,  Columbia  University,  New  York. 


Mr,  Chairman,  Ladies  and  Gentlemen: 

Had  I  the  tongues  of  men  and  of  angels,  I  could  hardly  hope 
to  rise  to  the  high  pinnacle  of  expectation  which  the  eloquent  lan- 
guage of  the  Vice-President  in  introducing  me  must  have  raised 
in  your  minds  and  hearts.  Like  most  of  those  who  preceded  me, 
I,  too,  am  a  sophisticated  rhetorician  apt  to  be  intoxicated  by  the 
exuberance  of  my  own  verbosity.  But  not  holding  any  official  sta- 
tion, I  am  cabined,  cribbed  and  confined  within  the  limits  of  time, 
and  may  not  encroach  upon  the  purlieus  of  eternity  in  speaking 
to-night.  It  is  a  purely  parenthetical  observation,  but  I  could  not 
help  wondering,  as  I  sat  here,  what  limits  of  time  would  have  been 
required  if  the  distinguished  Vice-President  of  the  United  States 
had  come  here  to  make  a  speech,  instead  of  coming  merely  to  intro- 
duce the  speakers.  However,  as  we  are  in  the  habit  of  saying  in 
that  somewhat  flippant  city  from  which  I  have  come  to  these  more 
serious  precincts,  the  hour  of  ten-fifteen  is  only  "the  shank  of  the 
evening,^*  and  therefore  I  shall  not  be  discouraged  by  the  apparent 
limitation  put  upon  my  eloquence  by  the  presence  of  the  Vice-Presi- 
dent's watch  upon  the  table.  As  he  has  intimated  to  you,  he  trusts 
the  public  men  who  stand  upon  the  platform  not  to  steal  his  time. 
He  laid  no  such  restriction  upon  those  who  come  from  private  life. 

I  have  found  it  very  easy,  indeed,  being  a  person  of  easy 
temper,  to  agree  with  everything  that  has  been  said  here  this  eve- 
ning. I  am  as  patriotic  and  as  optimistic  as  the  Vice-President  of 
the  United  States.  Perhaps  I  may  be  permitted  to  add  that  my 
optimism  was  somewhat  reinforced  by  learning  that  the  Constitu- 
tion of  the  United  States  is  held  in  high  regard  under  the  present 
administration  at  Washington.  I  am  not  only  as  optimistic  as  the 
Vice-President,  I  am  at  the  same  time  as  pessimistic  as  my  friend, 
Mr.  von  Briesen.  Nay,  I  am  as  optimistic  as  the  distinguished 
Congressman  from  Minnesota  was  in  the  first  half  of  his  speech 
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and  as  pessimistic  as  he  was  in  the  latter  half.  I  have  oscillated 
from  one  extreme  to  the  other.  My  favorite  definition  of  the 
optimist  is,  "the  man  who  has  just  been  talking  with  a  pessimist''; 
and  so  hereafter  when  I  wish  to  pass  from  grave  to  gay,  from 
lively  to  severe,  I  shall  only  have  to  engage  in  conversation  with 
myself. 

We  have  heard  a  great  deal  of  talk  of  late  about  the  lack  of 
respect  for  law  in  our  blessed,  steel-producing  country.  There 
is  not  so  much  of  that  to-day  as  there  was  just  prior  to  the  last 
election,  when  there  were  various  movements  abroad  to  tie  the  courts 
hand  and  foot.  If  I  remember  rightly,  these  movements  were  more 
active  before  it  was  known  who  would  be  the  nominee  of  the 
Republican  party  for  the  Presidency,  than  they  were  at  a  subse- 
quent period ;  but,  however  that  may  be,  the  net  result  is  that  there 
has  been  a  considerable  falling  off  of  late  in  the  popular  outcry 
against  the  law  and  the  administration  of  the  law. 

We  are  pointed  back  from  time  to  time — ^by  our  pessimists — 
to  a  golden  age,  when  all  men  except  those  who  felt  the  halter 
draw,  had  good  opinion  of  the  law.  I  cannot  help  wondering 
whether  that  is  not  an  illusion — whether,  as  a  matter  of  fact,  the 
free  and  independent  American,  with  his  insistence  on  having  his 
own  way,  his  irritation  at  legal  as  well  as  illegal  restraint,  has  not 
always  maintained  very  much  the  same  attitude  of  free  and  inde- 
pendent criticism  of  the  law  which  he  exercises  at  the  present 
time.  He  believes  that  the  law  should  be  rigorously  enforced — 
against  everybody,  but  himself.  He  demands  for  himself  only  jus- 
tice— the  justice  that  he  thinks  he  is  entitled  to.  I  doubt  very  much 
if  there  has  been  any  very  considerable  change  in  our  attitude  in 
the  hundred  years  and  upwards  during  which  the  present  frame- 
work of  government,  as  a  means  of  creating  respect  for  law,  has 
continued.  I  doubt  very  much  if  the  law  is  not  quite  as  much 
entitled  to  respect  to-day  as  it  ever  was  before.  Having  thus 
made  my  profession  of  faith  I  will  not  follow  my  distinguished 
predecessors  in  lamenting  the  lack  of  reverence  for  the  law  among 
our  people,  nor  will  I  seek  to  devise  methods  of  education  whereby 
our  children  shall  have  a  reverence  for  the  law  of  the  land  and 
those  who  administer  it,  inculcated  in  their  youthful  minds  and 
hearts.     Rather  would  I  occupy  a  few  minutes  of  your  time  in 
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pointing  out  how,  in  my  opinion,  the  law  may  be  made  respected 
by  being  made  worthy  of  respect. 

It  seems  to  me  that  the  attitude  of  our  lawyers  and  judges 
leaves  something  to  be  desired,  when  they  animadvert  upon  those 
who  criticise  the  law  and  its  administration.  As  has  been  pointed 
out  by  one  of  the  speakers  of  the  evening,  the  law  is  the  expression 
of  the  popular  will,  and  the  law  courts  are  the  instruments  created 
by  the  people  for  giving  effect  to  the  popular  will ;  and,  this  being 
so,  will  someone,  whether  it  be  judge  or  lawyer,  tell  me  why  the 
people  should  be  precluded  from  criticising  their  own  officers, 
appointed  by  them  for  the  purpose  of  putting  their  will  into  effect. 
Why  should  we  be  estopped  from  criticising  the  law  which  we 
have  ourselves  created?  It  was  said  very  wisely  by  the  distin- 
guished representative  from  Minnesota — and  I  wish  to  record  my 
hearty  assent  to  the  proposition — that  respect  for  law  in  this  country 
is  due  to  the  fact  that  the  law  is  the  expression  of  the  public  will ; 
the  corollary  to  that  proposition,  to  my  mind,  is  that  lack  of  respect 
for  law  is  due  to  the  fact  that  the  law  as  actually  administered  by 
the  courts  fails  to  be  an  adequate  and  accurate  expression  of  the 
public  will?  Now,  why  does  it  fail  to  be  an  adequate  expression 
of  the  public  will  ?  Mainly,  I  believe,  because  of  the  way  in  which 
our  judiciary,  which  is  under  our  legal  system  our  principal  appa- 
ratus for  producing  law,  has  unnecessarily  and  unwisely  restricted 
itself  in  the  administration  of  justice. 

We  speak  of  the  administration  of  justice  in  a  vague  and 
popular  way;  almost  any  judge  or  lawyer  will  tell  you  that  what 
you  really  mean  is  the  administration  of  law;  and  somehow  or 
other,  in  a  hazy,  confused  sort  of  way,  he  assumes  law  and  justice 
to  be  identical.  Now,  as  a  lawyer  and  a  teacher  of  law,  it  would 
not  become  me  to  say  that  there  is  not,  somewhere,  a  connection 
between  these  two.  There  is  no  doubt  whatsoever  that  in  the  law 
you  will  find  some  more  or  less  rudimentary  notions  of  justice; 
nor  is  there  any  doubt  that  justice  is  upon  the  whole  better  admin- 
istered through  law  than  it  could  be  in  any  other  way,  and  so  it  will 
be,  until  the  perfect  judge,  for  whom  the  ages  have  waited,  appears 
in  the  seat  of  justice. 

I  hope  it  will  not  surprise  you  unduly  if  I  tell  you  that,  in 
deciding  the  cases  suteiitted  to  them,  our  judges — it  is  true  of 
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some  of  our  judges  in  New  York,  and  it  is  certainly  true  of  your 
judges  in  Pennsylvania — really  aim  to  do  justice.  They  are  not 
aware  of  that  fact,  and  the  lawyers  who  appear  before  them,  have 
too  much  respect  for  the  judicial  ermine  ever  to  sugggest  that  that 
is  the  function  of  the  court — really  to  administer  justice  between 
man  and  man  in  the  case  pending.  The  function  of  the  judge  is 
esteemed  to  be,  is  declared  by  him  to  be,  automatically  to  declare 
the  law  applicable  in  any  case;  and  if  you  ask  him  where  he  gets 
the  law,  he  will  point  to  a  long  array  of  judicial  decisions,  reaching 
back,  as  he  believes,  to  the  beginning  of  time.  As  a  matter  of  fact 
the  habit  of  citing  and  relying  on  precedents  is  a  much  more  recent 
one  than  it  is  generally  assumed  to  be,  dating  back  only  to  the  time 
of  Lord  Coke  in  the  seventeenth  century. 

Now,  I  firmly  believe  that  justice  can  be  administered  only 
through  a  regular  legal  procedure,  and  only  by  the  application 
of  the  principles  of  law;  and  on  the  other  hand,  I  believe  quite 
as  firmly  that  the  real  function  of  the  judge  is  to  administer  justice, 
and  not  merely  to  ascertain  from  the  books  of  the  law  what  the 
law  is,  and  then  technically  to  apply  it.  There  is  an  inevitable 
tendency  in  every  legal  system  toward  ossification.  That  is  due 
to  an  inveterate  tendency  of  the  human  mind  to  play  the  game 
known  as  "Follow  the  Leader."  We  operate  intellectually,  as  we 
do  in  other  ways,  along  the  line  of  least  resistance.  We  are  an 
economical  race,  economical  of  effort,  so  we  prefer  to  follow  some- 
one else's  lead  rather  than  to  strike  out  for  ourselves.  The  result 
is  that  if  a  judicial  decision  is  once  rendered  in  a  case  in  which 
there  is  no  law  before  that  decision  is  rendered — and  this  is 
true  of  practically  all  cases,  if  I  may  express  my  opinion  incident- 
ally on  that  point — the  judicial  decision  once  rendered  becomes 
stored  in  the  judicial  mind,  and  is  copied  more  or  less  automatic- 
ally in  every  case  more  or  less  resembling  the  one  in  which  the 
decision  was  rendered.  And  so  case  after  case  follows  that  original 
one,  and  finally  we  find  the  rules  of  law  hardening,  crystallizing, 
solidifying,  until  they  have  lost  the  flexibility  absolutely  requisite 
in  order  to  make  them  available  as  instrumentalities  of  justice,  in 
the  multifarious  and  complex  affairs  of  life. 

We  have  devised  various  methods  of  obviating  that  difficulty. 
Away  back  in  the  dim  and  distant  period  of  the;  Norman  rule  in 
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England,  a  statute  was  passed  directing  the  clerks  of  chancery  to 
issue  new  writs  in  cases  similar  to  those  in  which  they  had  pre- 
viously been  issuing  writs,  but  not  identical  therewith.  From  that 
simple  fact  there  sprung  a  whole  range  of  new  remedies  of  which 
we  still  see  the  virtue  and  the  fruit  to-day.  It  was  a  self-conscious 
effort  to  relax  the  inflexibility  of  our  common  law  system ;  and  you 
will  note  that  that  tendency  dates  back  to  a  very  early  period  in  our 
legal  history. 

At  a  later  date,  when  our  legal  system  had  again,  under  the 
operation  of  this  principle  of  stare  decisis,  as  the  lawyers  call  it, 
become  fixed  and  inflexible,  the  system  of  equity  was  evolved 
in  the  courts  of  chancery;  and  for  several  centuries  the  principles 
of  equity  have  operated  to  mitigate  the  rigors  of  the  common  law. 
And  yet  a  few  years  ago,  it  was  possible  for  the  Court  of  Appeals 
of  the  State  of  New  York  in  a  case  of  considerable  public  noto- 
riety, to  declare  that  a  young  woman  whose  beauty  had  been  made 
an  article  of  merchandise,  through  the  stealing  and  publication 
of  her  portrait  for  advertising  purposes,  had  no  remedy  in  the 
courts  of  equity  in  the  State  of  New  York,  there  being  no  pre- 
cedent for  relief  in  such  a  case;  and  the  court  held  that  if  there 
was  to  be  any  change  in  the  law  established  by  the  precedents  in 
equity,  it  was  for  the  legislature  to  make  that  change.  Equity  also 
has  lost  its  flexibility ;  the  common  law  Jias  lost  its  flexibility ; 
where  shall  we  turn  next?  To  the  legislature,  says  the  New  York 
Court  of  Appeals,  and  so  say  many  of  you.  We  have  heard  to- 
night that  something  like  ten  thousand  statutes  are  enacted  in  this 
country  every  two  years.  Of  this  number,  eight  thousand  are  per- 
haps, from  our  present  point  of  view,  negligible,  being  special  or 
local  in  character.  About  two  thousand  are  general  in  character 
and  have  thd  force  of  law.  Of  these,  how  large  a  proportion  do 
you  suppose  really  affect  the  law  under  which  we  live  and  by  which 
we  are  governed  in  our  private  relations?  About  seven  and  one- 
half  per  cent.,  we  are  told,  and  about  one-third  of  that  number 
will  either  be  nullified  by  the  courts  or  will  have  to  be  hammered 
into  shape  by  the  courts  before  they  can  be  put  to  any  use  in  the 
community.  May  we  not  say,  then,  that  legislation  is  as  much  a 
failure  as  equity  has  been,  as  the  statute  to  which  I  have  referred, 
proved  to  be,  as  a  device  for  modifying  permanently  the  rigors  and 
inflexibility  of  our  legal  system? 
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What  remains?  There  is  no  other  artificial  device  that  I  know 
of  to  bring  about  the  condition  of  affairs  that  must  be  effected  in 
order  that  our  law  shall  escape  the  criticism  which  we  aim  to 
avert  by  becoming  the  real  handmaid  of  society  in  its  onward  and 
upward  march.  The  only  remedy  that  I  can  see  is  for  our  courts 
to  realize  once  for  all  that  the  power  to  do  justice,  greater  than  the 
power  to  administer  law,  is  the  power  that  is  really  committed  to 
them ;  that  a  precedent  is  only  a  signpost  pointing  out  the  direction 
in  which  the  feet  of  justice  must  go,  not  a  rule  binding  upon  the 
mind  and  conscience  of  the  judge;  that  our  courts  are  set  in  their 
high  places  as  interpreters  of  the  popular  sense  of  morality  and 
right  and  the  popular  sense  of  justice  not  as  interpreters  of  obscure 
oracles  handed  down  from  a  remote  antiquity.  They  will  receive 
and  they  will  deserve  respect  so  long  as  the  law  which  they  lay 
down  is  the  expression  of  the  public  will  and  no  longer. 

They  have  it  in  their  power  to  make  that  law,  day  by  day,  week 
by  week,  year  by  year,  a  more  and  more  prompt  and  a  more  and 
more  accurate  expression  of  the  popular  will;  and,  in  my  opinion, 
just  in  proportion  as  they  realize  the  duty  that  is  laid  upon  them, 
just  in  proportion  as  they  exercise  the  power  really  confided  to 
them,  just  in  proportion  as  they  succeed  in  a  conscious  effort  to 
administer  justice  rather  than  law,  will  they  make  the  law,  what  it 
will  then  deserve  to  be,  respected  throughout  the  length  and  breadth 
of  the  land. 
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REPORT  OF  THE  ANNUAL  MEETING  COMMITTEE 
FOURTEENTH  ANNUAL  MEETING 

OP   THE 

American  Academy  of  Political  and  Social 

Science 

Philadelphia,  April  8  and  p,  ipio. 


The  essentially  national  character  of  the  Academy's  organization  and 
activities  has  never  been  as  clearly  emphasized  as  during  the  recent  annual 
meeting.  The  subject  selected  for  discussion,  "The  Administration  of  Jus- 
tice in  the  United  States,"  attracted  widespread  attention,  and  it  is  safe 
to  say  that  the  discussions  had  a  real  influence  on  the  public  opinion  of 
the  country. 

The  meeting  was  considered  of  sufficient  importance  to  justify  the 
appointment  of  official  delegates  by  the  governors  of  nine  states,  and  the 
presidents  of  twenty-two  bar  associations.  The  names  of  those  composing 
these  delegations  are  appended  to  this  report. 

All  the  sessions  were  largely  attended,  including  the  morning  session 
of  Saturday,  April  9th,  which  attracted  widespread  attention. 

The  thanks  of  the  Academy  are  due  the  members  of  the  local  Reception 
Committee,  of  which  Samuel  F.  Houston  was  president,  and  to  the  Ladies' 
Reception  Committee,  of  which  Mrs.  Charles  Custis  Harrison  was  chairman. 

We  also  wish  to  express  our  obligation  to  Otto  C.  Mallery  for  his 
entertainment  of  the  speakers  on  Friday  evening,  April  8th. 

The  Academy  is  also  under  deep  obligation  to  those  who  so  generously 
contributed  to  the  special  annual  meeting  fund. 

During  the  period  of  the  annual  meeting  the  courtesies  of  the  Manu- 
facturers' Club,  the  Union  League,  the  City  Club,  the  University  Club  and 
the  Acorn  Club  were  extended  to  the  out-of-town  members  and  guests  of 
the  Academy,  and  for  these  courtesies  we  desire  to  make  due  acknowledg- 
ment. 

The  Academy  is  under  obligations  to  the  City  Qub  for  special  privileges 
enjoyed  during  the  sessions,  and  to  the  Manufacturers'  Club  for  the  recep- 
tion tendered  the  Vice-President  of  the  United  States  on  the  evening  of 
April  9th. 

In  addition  to  the  formal  papers  contained  in  the  proceedings,  we  give 
herewith  the  briefer  remarks  made  by  the  presiding  officers  at  the  various 
sessions, 
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SESSION,  FRIDAY  AFTERNOON,  APRIL  8th. 

Remarks  of  Hon.  John   P.   Elkin,  Justice  of  the   Supreme  Court  of 

Pennsylvania. 

"Fellow-Members  and  Others:  I  was  informed  when  I  accepted  the 
invitation  to  preside  at  your  first  session  that  the  presiding  officer  was  not 
expected  to  make  any  formal  address. 

"A  few  days  ago,  your  good  Dr.  Rowe,  to  whom  this  society  owes  so 
much,  wrote  me  that  if  I  would  reduce  my  informal  introductory  remarks  to 
writing,  he  would  be  much  obliged,  and  so  I  have  reduced  them."  * 


SESSION,  FRIDAY  EVENING,  APRIL  8th. 

Introductory  Remarks  of  the  President  of  the  Academy,  Dr.  L.  S.  Rowe, 
Introducing  Hon.  James  B.  Dill  as  Presiding  Officer  of  the  Session. 

"It  is  a  notable  fact  that  in  the  movement  for  the  conservation  of 
natural  resources  increasing  attention  is  being  paid  to  the  care  of  children  as 
the  greatest  of  national  resources. 

"Much  has  been  done  toward  the  elimination  of  the  preventable  diseases; 
much  has  been  done  toward  the  reduction  of  infant  mortality,  but  we  are  only 
beginning  to  realize  how  much  can  be  done  toward  the  preservation  orf 
adolescent  character. 

"In  the  national  awakening  that  has  taken  place  the  judiciary  has  played 
an  important  part,  and  in  the  constructive  work  which  now  confronts  the 
country  the  importance  of  the  influence  of  the  judiciary  will  in  no  way  be 
diminished.  It  is,  therefore,  most  fitting  that  at  this  session  the  presiding 
officer  should  have  been  selected  from  the  highest  court  of  one  of  our  adjacent 
states.  I  have  the  honor  of  presenting  to  you,  as  presiding  officer  of  the 
evening,  the  Hon.  James  B.  Dill,  Justice  of  the  Court  of  Errors  and  Appeals 
of  New  Jersey." 

Remarks  of  Hon.  James  B.  Dill,  Justice  of  the  Court  of  Errors  and 
Appeals  of  New  Jersey. 

"I  have,  ladies  and  gentlemen,  on  several  occasions  had  the  pleasure  of 
speaking  in  this  hall,  but  never  with  so  much  pleasure  as  to-night,  for  I 
have  nothing  to  do,  having  only  to  introduce  the  speakers  of  the  evening. 

"The  topic  under  discussion  to-night  goes  with  force  to  every  one.  Many 
years  ago  one  of  the  great  writers  said  in  a  metaphorical  way  that  it  was 
easier  to  crush  the  eggs  of  all  the  serpents  in  the  sand  than  to  pursue  one 
with  a  club  when  it  comes  into   its   full   force  and  energy,   so  when   the 

>  The  more  extended  remarks  of  Justice  Elkin  appear  in  the  proceedings. 
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American  people,  through  the  courts  of  last  resort,  determine  whether  this 
man  is  right,  or  this  man  should  be  sent  into  the  next  world,  we  are  crossing 
back  and  forth  along  a  very  delicate  line,  which  makes  the  state,  you  and  me, 
my  friend,  responsible  for  the  crime  that  is  permitted,  and  the  career  of 
crime  in  the  individual,  so  to-day  this  topic  becomes  of  interest  to  us 
because  we  are  attempting  in  advance  to  set  aside  and  prevent  the  tribe 
which  fills  our  state  prisons  and  penal  institutions.  The  career  of  the 
juvenile,  to  paraphrase  my  own  expression,  is  the  fault  of  the  community, 
the  crime  is  that  of  the  individual  himself. 

"It  is  with  a  great  deal  of  pleasure  that  I  introduce  to  you  a  gentleman 
who  has  since  1870  been  a  classmate  of  mine.  Dr.  Hart,  who  is  experienced 
and  able  to  talk  to  you,  because  he  has  not  only  read  and  observed,  but  acted 
In  his  capacity  as  director  of  the  department  of  child-helping,  of  the  Russell 
Sage  Foundation,  in  New  York,  he  is  brought  in  contact  with  all  these  things, 
and  he  is  able  to  talk  to  you  about  what  he  knows,  not  what  he  guesses." 


SESSION  OF  SATURDAY  MORNING,  APRIL  gxH. 

The  introductory  remarks  of  the  presiding  officer  of  this  session,  Hon. 
Charles  P.  Neill,  United  States  Commissioner  of  Labor,  are  printed  in  the 
proceedings. 


SESSION  OF  SATURDAY  AFTERNOON,  APRIL  grn. 
Presiding  Officer,  Hon.  Edwin   S.   Stuart,  Governor  of  Pennsylvania. 

Governor  Stuart  confined  his  remarks  to  introducing  the  speakers  of 
the  afternoon. 


SESSION   OF  SATURDAY  EVENING,  APRIL  grn. 

Remarks  of  the  President  of  the  Academy,  Dr.  L  S.  Rowe,  in  Introducing 

Hon.  James  S.  Sherman,  Vice-President  of  the  United 

States,  as  Presiding  Officer  of  the  Session. 

"I  would  be  guilty  of  larceny  in  its  highest  degree  if  I  were  to  take 
valuable  time  from  this  meeting  in  unnecessary  words  of  introduction.  With 
so  distinguished  a  presiding  officer  as  the  Vice-President  of  the  United 
States,  any  words  of  introduction  are  not  only  superfluous,  but  distinctly 
out  of  place.  I  have  the  honor,  therefore,  of  presenting  this  audience  to  the 
Hon.  James  S.  Sherman,  who  has  done  us  the  honor  to  accept  the  presi- 
dency of  this  session." 

The  remarks  of  Vice-President  Sherman,  in  introducing  Hon.  Frederick 
C  Stevens,  are  incorporated  in  the  printed  proceedings. 
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Remakks  of  the  Vice-President  of  the  United  States  in  Introducing 
Arthur  von  Briesen,  President  of  the  Legal  Aid  Society,  New  York. 

"Not  being  a  musical  program,  I  suppose  encores  cannot  be  given,  so 
Brother  Stevens  is  not  to  be  called  upon  to  respond  to  your  kind  applause. 

"The  managers  of  the  meeting  have  requested  me  to  suggest  to  those  that 
follow,  though  I  do  not  know  why  they  should  have  neglected  it  until  now, 
that  the  speakers  limit  their  remarks  to  fifteen  minutes.  Having  a  full  con- 
fidence in  the  honesty  of  the  public  men  orf  the  present  day,  some  of  whom  are 
to  be  seen  on  the  stage,  I  am  going  to  put  my  watch  here  upon  the  table. 
It  may  call  to  the  mind  of  the  speakers  a  feeling  akin  to  that  expressed  by  the 
eminent  Methodist  divine,  when  he  placed  his  watch  upon  the  pulpit  at  the 
beginning  of  his  discourse,  saying  that  he  did  so  lest  in  his  contemplation 
of  eternity  he  should  lose  all  thought  of  time. 

"Brother  Stevens  has  spoken  of  the  fact  that  every  two  years  in  state 
and  nation  they  turn  out  laws,  which  brings  to  my  mind  a  sad  recollection 
that  every  two  years  they  sometimes  turn  out  lawmakers.  I  have  a  very 
distinct  recollection  of  having  to  respond  some  years  ago  to  a  very  earnest 
invitation  on  the  part  of  my  constituents  to  tarry  at  home  with  them  for  a 
couple  of  years.  In  such  cases  one  is  not  permitted  to  send  regrets.  It 
reminds  me  of  the  experience  of  one  of  my  colleagues,  who  was  prominent 
in  the  South,  and  who  spent  his  boyhood  on  a  large  plantation  in  the  slave 
days.  His  father  was  a  slave  owner.  All  the  slaves  had  a  small  amount 
of  work  parceled  out  to  them  on  the  Sabbath  Day,  save  one  old  brother.  He 
never  had  to  work  because  he  had  been  called  to  speak  to  the  flock  in  the 
little  church.  One  Sunday  morning  my  colleague  found  the  old  man  sitting 
upon  the  woodpile,  with  downcast  face  and  expression.  When  the  boy 
asked  why  he  was  not  in  church  he  said:  *I  never  goin'  to  preach  to  those 
niggers  no  mo*.  'What  is  the  matter.  Uncle  Marsh?*  asked  the  boy,  but  the 
nigger  would  for  a  long  time  give  no  reply.  The  niggers  don't  appreciate 
good  preaching,'  he  said.  'There  is  some  other  reason  than  that,'  said  the 
lad,  'and  I  will  find  it  out,  so  you  had  better  tell  me  now.'  'Well,  master,' 
was  the  reply,  'that  there  congregation  done  send  me  my  resignation.' 

"I  do  not  quite  agree  with  my  good  friend  Stevens  in  the  intimation  that 
we  are  getting  gradually  worse.  Now,  I  have  not  lived  as  long  as  Methuselah, 
and  the  black  hair  and  cheerful  expression  of  my  school  companion  whom  I  see 
sitting  in  your  midst  is  proof  that  I  have  been  here  but  a  short  time.  Yet 
during  these  decades  it  seems  to  me  that  I  can  say  that  the  general  moral  tone 
of  the  world  in  which  I  have  lived  is  not  retrograding,  but  is  improving.  I 
suggested  a  while  ago  that  we  must  compare  ourselves  with  the  rest  of  the 
world.  If  we  do  not  have  quite  the  same  respect  for  the  law  in  all  its 
little  minor  details,  it  possibly  is  owing  to  the  fact  that  the  lawmakers  do 
make  punishments  fit  the  crime,  rather  than  make  it  after  the  perpetuation  of 
the  crime,  as  they  do  in  some  governments  under  the  sun.  For  instance,  we 
would  not  think  here  that  it  is  the  proper  thing  to  sever  the  thread  of  a 
man's  life  simply  for  stealing  a  spool  of  thread,  as  would  be  done  in  some 
quarters  of  the  world. 
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"But  I  must  not  forget  that  I  am  here  to  introduce  the  next  speaker  of 
the  evening,  and  I  am  not  going  to  introduce  him  as  Mark  Twain  once 
introduced  himself,  saying  to  his  audience,  'Mark  Twain  will  address  you 
upon  such-and-such  a  subject,  for  the  reason  that  he  knows  very  little  about 
anything  else,  and  does  not  know  much  about  anything/  This  gentleman 
whom  I  shall  next  introduce  is  a  man  who  has  shown  not  simply  by  his 
check  that  he  has  an  interest  in  public  affairs,  but  he  has  contributed  of  his 
brain  and  his  brawn  toward  the  good  of  mankind.  He  has  occupied  positions 
of  trust,  positions  in  which  all  of  his  knowledge  and  all  of  his  intellect 
have  been  exhibited  to  advantage;  and  I  have  pleasure  in  introducing  the 
gentleman  who  has  been  for  years  the  president  of  the  Legal  Aid  Society  of 
New  York,  Arthur  von  Briesen." 

Remarks   of   Hon.   James    S.    Sherman,   Vice-President   of   the   United 

States,   in    Introducing   His   Excellency,   the   Mexican 

Ambassador,  Senor  Francisco  Le6n  de  la  Barra. 

"I  call  attention  to  the  fact  that  my  confidence  in  mankind  has  not  been 
tested  in  vain — the  watch  is  still  here. 

"Of  the  delights  of  a  public  service  of  well-nigh  a  quarter  of  a  century 
in  Washington,  none  was  greater  than  intimate  association  with  that  very 
extraordinary  character  who  for  substantially  a  generation  represented  a 
portion  of  this  goodly  city  of  Philadelphia  in  the  halls  of  Congress — Pig 
Iron  Kelly — ^and  with  that  other  man,  close  association  with  whom  inspired 
not  only  admiration,  but  warm  friendship,  and  friendship  intensified  by  the 
fact  that  he  was  born  a  political  ally  of  my  father  (I  myself  not  being  a 
political  ally  of  either  of  them)  ;  I  refer  to  former  speaker  and  great  Penn- 
sylvanian  and  statesman,  Samuel  J.  Randall ;  or  that  other  Pennsylvanian  and 
representative  from  this  city — ^unique,  kind,  cordial — dear  little  Charlie 
O'Neill. 

"With  all  the  delights  of  this  service,  none  is  greater  than  that  which 
has  come  in  later  years  in  close  association  with  the  representatives  of  great 
powers  of  the  world,  sent  here  to  our  court,  and  I  want  to  testify  to  the  * 
fact  that  to-day,  whatever  it  may  have  been  in  some  former  generation, 
when  we  were  not  quite  as  great  as  we  are  now,  the  diplomatic  corps  is  made 
up  of  men  of  ability,  genius  and  high-minded  character. 

"It  is  our  good  fortune  to  have  a  representative  of  the  diplomatic  corps 
here  to-night,  and  I  have  much  pleasure  in  presenting  the  ambassador  from 
our  sister  republic,  Mexico,  Sefior  Francisco  Leon  de  la  Barra." 

Remarks   by  the   Mexican   Ambassador   to  the  United    States,   Senor 
Francisco  Le6n  de  la  Barra. 

"Your  country  not  only  commands  the  admiration  of  the  world  by  its 
magnificent  industrial  development  and  commercial  and  agricultural  power, 
but  by  its  prodigious,  moral  force  acquired  through  conquests  in  the  realms 
of  spiritual  life. 
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"Man  cannot  longer  display  his  energy  as  of  old  in  crusades  and  in 
conquering  a  new  world.  To-day  man  gives  to  the  useful  his  most  strenuous 
energy;  he  develops  the  natural  treasures  of  the  earth,  transforming  them 
by  industry  and  diffusing  them  by  commerce.  But  man's  activity  manifests 
itself  also  in  the  domain  of  art  and  science,  and  principally  in  the  subject 
matter  of  the  Academy's  studies. 

"In  my  country  this  activity  appears  in  a  practical  and  useful  way  by  the 
care  with  which  laws  are  elaborated  without  forgetting  the  teachings  of  mod- 
em science  and  the  ethnological  and  social  conditions  of  Mexico,  and  also 
by  the  pertinent  and  vigorous  application  of  legal  precepts.  Although  it 
would  be  an  easy  task  to  prove  it,  I  must,  through  lack  of  time,  content 
myself  with  the  bare  affirmation  that  in  my  country  the  respect  for  law 
is  complete,  and  that  this  fact  explains  the  long  period  of  peace  which 
Mexico  has  enjoyed. 

"I  consider  it  to  be  a  true  saying  that  the  people  have  the  government 
that  they  deserve.  In  my  esteem,  the  mere  fact  that  the  Mexican  Government 
has  always  complied  with  the  obligations  of  treaties  and  international  law, 
shows  plainly  that  in  the  Mexican  people  prevails  the  tendency  to  respect 
the    law. 

"Here  allow  me  to  recall  the  public  and  eloquent  testimony  of  Gen. 
Powell  Clayton,  former  able  American  Ambassador  to  Mexico,  expressing 
on  a  solemn  occasion  his  unbounded  esteem  of  the  judicial  decisions  of  the 
Mexican  Supreme  Court  of  Law,  which  always  bears  the  seal  of  the  most 
profound  knowledge  of  the  law  combined  with  the  most  honorable  character. 

"The  spectacle  which  is  presented  to-day  by  this  assemblage  of  men  of 
science  and  statesmen  bent  upon  the  study  of  the  forms  in  which  respect  for 
law  appears  in  your  country,  is  soothing  to  the  mind  and  shows  a  most  inter- 
esting aspect  of  American  thought,  already  exposed  by  your  great  Franklin 
in  his  famous  interrogatory  before  the  House  of  Commons.  This 
spectacle  is  both  stimulating  and  exemplary.  Ladies  and  gentlemen,  under  the 
impression  of  this  sentiment  of  hope  and  consolation,  I  express  my  most 
^  heartfelt  wishes  for  the  extension  of  the  influence  of  the  Academy  and 
similar  institutions  in  the  promotion  of  science  and  the  prosperity  of  this 
great  republic." 

Remarks  of  Hon.   James    S.   Sherman,  Vice-President  op  the   United 

States,  in   Introducing   Prof.  George  W.   Kirch wey, 

OF  Columbia  University,  New  York. 

"We  have  had  the  pleasure  of  listening  to  one  of  the  great  legislators  of 
the  country;  then  to  a  lawyer  who  is  proud  of  the  fact  that  he  never  held 
public  office,  and  now  we  have  listened  with  much  delight  to  the  representative 
of  a  foreign  government.  We  are  about  to  listen  to  one  who  has  not  held 
public  office,  but  who  has  performed  a  public  trust,  and  a  great  public  trust, 
because  I  believe  that  he  or  she  who  molds  the  thought  and  character  of  the 
young  man  and  young  woman  in  our  schools  and  in  our  colleges  deserves 
at  the  hands  and  in  the  minds  of  his  fellow-men  the  highest  and  the  richest 
possible  encomiums. 
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"J  have  pleasure  in  introducing,  as  the  next  speaker  of  the  evening,  Pro- 
fessor Kirchwey,  of  Columbia  University." 

Closing  Remarks  of  Hon.   James   S.   Sherman,  Vice-President  of  the 

United  States. 

"Ladies  and  Gentlemen:  This  completes  the  program,  which  has  been  very 
delightful  to  you  and  to  me — save  only  the  part  which  I  have  occupied  therein, 
without  any  limitation,  as  the  professor  had  intimated,  and  with  nobody 
sufficiently  unkind,  had  there  been  any  limitation,  to  invoke  the  rule  to  close 
mc  out.  I  want  to  say  just  this  single  word  in  conclusion:  That  no  com- 
munity, as  a  whole,  measures  up  to  the  lofty  ideas  of  its  best  citizens,  nor 
does  any  community  sink  to  the  degradation  of  its  lowest  scum.  Wherever 
in  Pennsylvania,  or  wherever  throughout  this  country,  or  throughout  the  world 
laws  are  passed  after  judicious  and  careful  thought,  and  interpreted  and 
enforced  by  just  and  considerate  men,  such  laws  are  more  readily  accepted 
and  obeyed  by  the  people. 

"I  am  not  of  those,  as  I  said  before,  who  are  pessimists.  I  believe  the 
definition  of  a  pessimist,  made  long  ago,  was  the  correct  one — that  the  pessi- 
mist was  he  who,  given  his  choice  between  two  evils,  took  both.  I  am  an 
optimist,  and  I  still  believe,  after  listening  to  all  the  speeches  of  the  evening — 
and  I  think  from  those  speeches  that  belief  is  intensified — that  we  are  nearer 
the  millenium  to-day  than  we  ever  were  before  in  our  time.  We  have  never 
lynched  as  good  a  man  as  they  did  1900  years  ago,  and  they  will  never  lynch 
as  good  a  man  again,  and  nobody  will  dispute  that  proposition,  I  am  sure. 
I  am  also  sure  that  with  the  spread  of  education  in  this  country — ^you 
know  wc  are  educating  annually  20,000,000  students  under  twenty  years 
of  age,  and  spending  one-third  as  much  for  education  as  all  the  rest  of  the 
world — ^we  are  spreading  education  and  civilization  not  only  throughout  our 
own  people,  but  throughout  the  world,  and  with  this  spirit  in  our  midst, 
acting  as  a  focus  to  extend  it  beyond  our  own  borders,  I  believe,  as  time 
goes  on,  all  laws  will  not  cease  to  be  judicious,  and  the  people  will  bow  to 
them  with  ever-increasing  deference." 

Closing  Remarks  of  the  President  of  the  Academy  in  Declaring  the 
Fourteenth    Annual   Meeting   Adjourned. 

"May  I  have  your  attention  for  one  moment  before  we  adjourn.  In 
bringing  our  annual  meeting  to  a  close,  I  want  to  extend  the  thanks  of 
the  Academy  to  our  Vice-President,  not  only  for  coming  here  this  evening, 
but  also  for  his  great  kindness  in  meeting  an  emergency  situation.  I  wrote 
to  him  a  number  of  times  that  we  would  not  expect  an  address,  and  when 
I  met  him  at  the  station  this  afternoon,  I  said  to  him:  *Mr.  Vice-President, 
until  this  morning  I  had  expected  to  have  with  us  both  Senators  Borah 
and  Smoot,  and  at  four  o'clock  this  afternoon  I  received  word  that  they 
would  not  come,  for  reasons  that  were  good  and  sufficient.  Now,  we  must 
call  upon  you  in  this  emergency  to  make  an  address/  and  to  this  call  he  gener- 
ously responded, 
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"Ladies  and  gentlemen,  I  feel,  furthermore,  that  we  owe  a  special  debt 
of  gratitude  to  all  who  have  spoken  at  this  annual  meeting,  but  especially  to 
those  who  were  called  upon  at  the  last  moment. 

"It  was  at  one  o'clock  this  afternoon  that  I  called  His  Excellency,  the 
Mexican  Ambassador,  on  long  distance,  and  told  him  that  I  wanted  to  have 
his  consent  to  call  upon  him  and  to  this  he  generously  responded. 

"It  was  at  five  o'clock  this  afternoon  that  I  finally  arranged  to  have  Pro- 
fessor Kirchwey  speak  to  you,  and  at  seven  o'clock  Dr.  Talcott  Williams, 
whom  we  have  not  been  able  to  hear  because  of  the  advancing  hour,  also 
generously  agreed  to  make  his  contribution.  Much  as  we  regret  the  absence 
of  Senators  Borah  and  Smoot,  as  large  as  their  contribution  would  have 
been  to  the  discussion  of  the  evening,  I  think  that  we  will  go  away  feeling 
that  we  have  had  the  full  measure,  not  only  of  discussion,  but  of  fruitful 
inspiration  and  instruction. 

The  fourteenth  annual  meeting  of  the  Academy  has  now  come  to  a 
close." 


OFFICIAL  DELEGATIONS  AT  THE  FOURTEENTH   ANNUAL 

MEETING. 


OF   THE   Following    States: 


EGJ 

^TioNs   Appointed   by   the   Governors 

I. 

Colorado. 

2. 

Florida. 

3. 

Kentucky. 

4. 

Minnesota. 

5. 

Missouri. 

6. 

Nebraska. 

7. 

New  York. 

a 

North  Carolina. 

9. 

Ohio. 

Delegations  Appointed  by  Bar  Associations: 

1.  American  Bar  Association. 

2.  Pennsylvania — 

Pennsylvania  Bar  Association. 
Law  Association  of  Philadelphia. 
Lawyers*  Club  of  Philadelphia. 
Allegheny  County  Bar  Association. 
Bradford  County  Bar  Association. 
Elk  County  Bar  Association. 
Law  Association  of  Indiana  County. 
Montgomery  County  Bar  Association. 
Northampton  County  Bar  Association. 
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Union  County  Bar  Association. 
Warren  County  Bar  Association. 
Washington  County  Bar  Association. 

3.  New  York — 

Association  of  the  Bar  of  the  Borough  of  the  Bronx. 
State  Bar  Association. 

4.  New  Jersey — 

New  Jersey  State  Bar  Association. 
Camden  County  Bar  Association. 

5.  Connecticut — 

Connecticut  State  Bar  Association. 
Hartford  County  Bar  Association. 

6.  Delaware — 

Bar  Association  of  Kent  County. 

7.  Illinois — 

Patent  Law  Association  of  Chicago. 

8.  Indiana — 

State  Bar  Association  of  Indiana. 
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BOOK  DEPARTMENT. 


NOTES 

Bailey,  L.  H.  Manual  of  Gardening.    Pp.  xvi,  539.    Price,  $2.00.    New  York: 

Macmillan  Conii>any,  19 10. 
Professor  Bailey,  in  charming  style,  here  tells  of  the  joy  of  making  things 
grow.  The  formal  garden  may  suffice  for  a  residence,  but  not  for  a  home. 
The  home,  though  its  grounds  are  small,  may  yet,  with  proper  treatment,  be 
a  real  landscape  picture.  Rare  and  choice  plants,  however,  are  no  guarantee  of 
pleasing  grounds.  The  relation  of  plants  and  shrubs  to  each  other  and  to 
buildings  is  of  more  import  than  the  beauty  and  perfection  of  individual 
specimens  themselves. 

The  book  presents  an  enormous  amount  of  detailed  information  regarding 
execution  of  landscape  features.  This  includes  elaborate  and  valuable  lists  of 
plants  and  shrubs  adapted  for  various  ornamental  purposes;  suggestions  for 
their  placing  and  instructions  on  particular  sorts.  The  book  is  copiously 
illustrated  and  will  be  especially  satisfying  to  those  who  love  nature. 

Banfield,  E.  J.     Confessions  of  a  Beachcomber.    Pp.  xii,  336.    Price,  $4.00. 

New  York:  D.  Appleton  &  Co.,  1909. 
Mr.  Banfield  varies  the  usual  interpretation  of  the  tropics  which  makes  them 
undesirable.  He  assures  us  that  while  it  "may  be  perhaps  beyond  proof,  it 
might  be  safely  assured  that  a  larger  proportion  of  men  of  the  yeomen 
class  represented  by  those  who  have  succeeded  in  tropical  agriculture  in 
North  Queensland  are  independent  to-day  than  of  the  men  in  Victoria  and 
New  South  Wales  who  devoted  their  energies  to  sheep  farming,  wheat 
growing  and  dairying."  Mr.  Banfield  advances  these  statements  in  pro<5f  of 
the  great  productivity  and  ease  of  supporting  life  in  tropic  Queensland  in  the 
latitude  of  Guatemala,  where  the  luscious  banana  is  merely  one  of  the  many 
good  things  that  man  can  produce  in  far  greater  quantities  than  he  can 
consume.  Mr.  Banfield  has  not  confronted  the  difficulty  of  family  life  in 
the  tropics  and  is  not  called  upon  to  explain  why  his  garden  of  Eden,  with 
all  its  richness  has  less  than  one  person  per  square  mile,  while  the  arid  and 
unproductive  parts  of  temperate  Australia  have  become  an  empire.  Never- 
theless it  is  good  to  read  his  appreciation  and  interpretation  of  the  relatively 
wild  tropic.  Indeed,  its  unsettled  characteristic  gives  him  splendid  opportunity 
to  describe  the  aboriginal  black  with  whom  he  established  such  friendly  rela- 
tions, and  his  scientific  training  and  his  powers  of  observation  make  his 
account  of  savage  life,  of  plants,  animals  and  fishes  very  interesting.  His 
style  is  good ;  his  appreciation  of  nature  keen  and  catholic 

Bateson,  W.    The  Methods  and  Scope  of  Genetics,    Pp.  49.    Price,  50  cents. 

New  York:  G.  P.  Putnam's  Sons. 
Professor  Bateson  has  presented  in  a  short  space  a  remarkable  analysis  of 
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the  applications  which  have  recently  been  made  of  the  Mendelian  Laws  of 
Heredity,  and  of  their  scientific  value  to  the  discussions  of  eugenics.  The 
book  affords  a  general  insight  into  the  aims  and  accomplishments  of  the 
scientists  who  are  investigating  the  laws  governing  the  transmission  of 
qualities  from  parent  to  offspring. 

Blakeslee,  G.  H.    (Editor.)     China  and  the  Far  East.    Pp.  xxii,  455.    Price, 

$2.00.  New  York :  Thomas  Y.  Crowell  &  Co.,  1910. 
Discussions  of  the  more  important  phases  of  the  "Far  Eastern  Question" 
by  men  who  have  made  a  special  study  of  the  field  are  presented  here.  The 
papers  vary  greatly  in  value.  Most  of  them  add  little  not  available  in  the 
current  volumes  on  the  subject.  About  three-fourths  of  the  pages  discuss 
China  from  the  American,  Japanese  and  missionary  viewpoints.  There  is 
no  discussion  of  China*s  problems  as  China  sees  them.  Japanese-American 
relations,  Korea  and  Hawaii  are  briefly  treated.  A  pro-Japanese  tinge 
appears  in  many  of  the  papers.  Two  by  Japanese  authors  present  views  of 
Chinese- Japanese  relations  which  are  naive  to  say  the  least.  It  is  still  insisted, 
for  example,  that  the  result  of  the  Russo-Japanese  war  was  clearly  to  "save 
Manchuria  to  China."  The  titles  of  some  of  the  papers  do  not  indicate  their 
content.  A  thirty-page  discussion  on  "The  Chinese  student  in  America"  gives 
hardly  two  pages  to  that  subject.  The  treatment  of  "The  New  Learning  in 
China"  is  chiefly  devoted  to  missionary  schools. 

There  are  several  excellent  chapters  which  present  material  new  or  not 
easily  available.  This  is  especially  trie  of  the  discussions  on  the  Foreign 
Trade  of  China,  Monetary  Conditions,  America's  Trade  Relations,  The  Opium 
Problem,  Christian  Missions  and  the  Japanese  in  Korea.  These  topics  are 
well  presented  and  will  make  the  book  valuable  both  for  the  general  public 
and  as  collateral  reading  for  college  classes. 

Carson,  W.  E.    Mexico.     Pp.  xi,  439.     Price,  $2.75.     New  York:  Macmillan 

Company,  1909. 
This  book  is  an  American  journalist's  account  of  his  trip  through  Mexico 
from  Vera  Cruz  to  the  capital,  to  the  Isthmus  Tehuantepec  and  to  most  of 
the  cities  of  the  Plateau,  thence  northward  by  rail  to  the  United  States.  The 
work  has  a  good,  easy  style,  and  the  nature  of  its  writing  makes  it  easier  for 
us  to  understand  the  wide  range  of  topics  treated,  which  ranges  from  ports 
to  paintings,  from  the  pre-historic  to  the  prospective,  and  from  govern- 
ments to  courtships.  The  chapters  also,  despite  definite  subjects,  often 
contain  a  wide  range  of  subject  matter.  The  book  contains  a  lot  of  inter- 
esting but  scrappy  information  and  has  a  number  of  pictures,  although  many 
photographs  of  streets  are  without  significance. 

Casson,  H.  N.      Cyrus  Hall  McCormick,  His  Life  and  Work.     Pp.  xi,  264. 

Price,  $1.60.    Chicago:  A.  C.  McClurg  &  Co.,  1909. 
This  wide-spaced,  clearly-printed  little  book  is  a  eulogistic  biography  of  the 
indomitable  inventor,  who  is  described  as  a  thoroughly  typical  American  of 
the  best  sort,  as  shown  by  his  work,  his  piety,  his  philanthropy  and  his 
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devotion  to  public  service.  Indeed,  his  biographer  can  see  in  him  no  fault. 
The  introductory  chapter  on  "the  world's  need  of  a  reaper,"  descriptive  of  the 
national  and  world  poverty  which  machinery  has  abolished  for  some  of  us, 
is  related  in  a  striking  as  well  as  thought-provoking  manner.  The  later  chap- 
ters on  the  "Reaper  and  the  Nation,"  and  the  "Reaper  and  the  World,"  are 
also  interesting  and  suggestive.    The  book  is  well  written. 

Chance,  William.    Poor  Law  Reform.    Pp.  95.    Price,  is.  6d.    London:  P.  S. 

King  &  Son,  1910. 
This  little  volume  is  a  discussion  of  the  administration  of  the  English  Poor 
Law  by  one  who  believes  that  the  recent  commission  found  certain  defects 
which  must  be  remedied,  but  he  by  no  means  accepts  the  decisions  of  either 
the  minority  or  majority.  The  author  has  had  wide  observation  of  the 
present  system  and  his  opinion  is  correspondingly  valuable.  It  should  be 
noted  that  the  author  is  the  chairman  of  a  National  Committee  for  Poor  Law 
Reform  appointed  in  1908  by  the  British  Constitutional  Association. 

Colby,  F.  M.     (Ed.).     The  Neiv  International  Year  Book.     Pp.  792.     New 

York :  Dodd,  Mead  &  Co.,  1910. 
This  number  of  the  annual  volume  to  go  with  the  useful  International 
Encyclopedia  seems  to  maintain  the  excellence  of  the  series  and  bring  into 
ready  form  the  history  of  the  world  down  to  the  end  of  last  year.  For 
example,  the  Ballinger-Pinchot  controversy  is  carried  down  to  the  Con- 
gressional action  of  December  28,  while  Korea,  Marquis  Ito,  Agricultural 
Education,  Gas  Engines,  the  Los  Angeles  Aqueduct,  the  Dover  Breakwater, 
Aerial  Navigation  and  Hudson-Fulton  Centennial  and  many  other  topics  are 
brought  down  to  date  in  a  very  satisfactory  form.  There  are  a  number  of 
good  illustrations  throughout  the  book  and  ten  maps,  most  of  them  colored, 
showing  such  regions  as  Alaska,  Turkey  in  Asia,  the  railways  of  Manchuria, 
etc    Altogether  it  is  a  very  useful  book  and  merits  a  wide  circulation. 

Coleman,  Nannie  McC.  The  Constitution  and  Its  Framers.    Pp.  x,  642.  Price, 

$3.00.  Chicago:  The  Progress  Company,  1910. 
Readers  especially  in  secondary  schools  will  find  the  material  in  this  book 
readable  and  characterized  by  "human  interest."  It  is  not  a  critical  work; 
the  author  in  fact  states  that  it  is  "the  product  of  home  evenings."  "The 
principal  purpose  is  to  collate  in  a  single  volume  suitable  for  ready  reference 
and  frequent  study  the  epoch-making  state  papers  of  this  country,  their 
history  and  development  and  especially  the  chief  events  in  the  careers  of  the 
men  who  framed  them." 

As  an  introduction  to  the  discussion  of  the  constitutional  period  a  review 
of  colonial  and  revolutionary  experience  is  given.  One  hundred  and  fifty 
pages  summarize  the  lives  of  the  signers  of  the  Declaration  of  Independence ; 
two  hundred  and  thirty  pages  do  the  same  for  those  who  framed  the  con- 
stitution. Seventy-five  pages  give  a  commentary  on  the  text  of  the  constitu- 
tion. The  language  is  often  flowery  and  there  are  numerous  mistakes  in 
detail,  but  the  material  covering  the  lives  of  those  who  made  the  nation  is 
nowhere  else  so  easily  available. 
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Commons,  J.  R.  and  Others.  Documentary  History  of  American  Industrial 
Society.  Vols.  I-IV.  Pp.  1453.  Price,  $5.00  each.  Cleveland:  A.  H. 
Clark  Company,  191a 

Cory,  Q.  E.  The  Rise  of  South  Africa.  Vol.  I.  Pp.  xxi,  420.  Price,  $5.00. 
New  York:  Longmans,  Green  &  Co.,  1910. 

Cromer,  Earl  Of.    Ancient  and  Modern  Imperialism.     Pp.   143.     Price,  00 

cents.  New  York:  Longmans,  Green  &  Co.,  1910. 
In  this  essay  Lord  Cromer,  long  Viceroy  of  Egypt,  makes  a  comparison  of 
Roman  imperialism  with  that  of  France,  Russia  and  especially  England.  He 
finds  that  many  of  the  leading  characteristics  of  ancient  imperialism  appear 
also  in  modern  times.  Great  corruption,  failure  to  assimilate  the  subject  races, 
and  until  recently  at  least,  the  desire  to  exploit  the  people  directly,  are  found 
in  modem  as  well  as  in  ancient  times.  On  the  other  hand,  modem  imperial- 
ism is  confronted  by  problems  far  greater  than  ever  confronted  Rome.  The 
pantheistic  religion  of  the  Romans  served  as  a  means  by  which  the  people 
could  be  bound  to  the  empire.  But  Christianity  is  exclusive.  The  Romans 
intermarried  freely  or  at  least  more  freely  than  occurs  in  modern  times  with 
the  people  they  conquered.  Race  prejudice  reduces  intermarriage  in  modem 
times  to  a  minimum.  Rome  had  an  advantage  also  in  that  her  language 
easily  displaced  the  tribal  tongues.  The  modern  imperialist  finds  it  most 
difficult  to  displace  the  native  literature  and  speech.  Rome  was  alone  in  the 
field.  Competing  powers  now  make  the  task  of  the  imperialist  difficult  All 
the  conditions  of  the  modem  industrial  life  have  become  so  complex  that 
the  modem  imperialist  stands  at  a  distinct  disadvantage. 

Of  all  modern  powers  England  is  in  one  respect  the  least  fitted  for  an 
imperialistic  program.  The  desire  to  g^ant  self-government  constantly  con- 
flicts with  the  struggle  for  good  government.  Lord  Cromer  believes  that  this 
problem  is  one  in  which  England  has  made  but  little  progress.  It  becomes 
most  acute  in  India,  which  is  really  the  center  of  England's  imperialistic 
policy,  but  which,  because  of  divergent  races,  languages  and  religions,  cannot 
be  made  a  unit,  and  so  far  at  least  has  not,  in  the  opinion  of  the  author, 
developed  the  ability  to  govern  itself. 

Cullen,  A.    Adventures  in  Socialism.    Pp.  xv,  330.    Price,  $2.00.    New  York: 

Macmillan  Company,  191a 
Apparently  authors  will  never  tire  of  telling  the  interesting  and  instructive 
story  of  Robert  Owen  and  New  Lanark.  The  latest  addition  to  the  literature 
in  this  field  is  a  volume  by  Alexander  Cullen  entitled  "Adventures  in 
Socialism."  The  first  half  of  the  book  contains  a  very  complete  discussion 
of  the  New  Lanark  experiment,  in  concluding  which  the  author  states:  "To 
that  experiment  we  can  trace  the  inception  of  Modem  Socialism.  We  can 
point  to  New  Lanark  as  the  birthplace  of  co-operation  and  as  the  nurser>' 
of  the  infant  school,  and  to  Owen  as  the  pioneer  of  free  education  and  free 
libraries."  The  latter  half  of  the  volume  presents  the  first  thorough  historv 
which  we  have  of  the  ill  fated  and  unsuccessful  co-operative  community  at 
Orbiston,  Scotland.    The  work  of  the  author  has  been  excellently  done,  and 
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were  it  not  for  his  tendency  to  dogmatize  whenever  the  opportunity  is 
presented  no  criticism  could  be  made. 

Davenport,  E.   Principles  of  Breeding.    Pp.  xiii,  727.    Price,  $2.50.    Boston: 

Ginn  &  Co. 
In  presenting  this  book  the  author  introduces  into  common  usage  the  term 
"Thrematology/'  which  includes  the  methods  of  improving,  as  well  as  the 
principles  of  breeding  farm  animals.  This  word  well  expresses  the  scope  of 
the  volume.  Mr.  Davenport's  method  of  treatment  is  somewhat  novel  in  that 
variation,  rather  than  heredity,  is  made  the  chief  basis  of  the  discussion. 
The  various  categories  of  variation,  their  causes  and  relative  stability,  arc 
comprehensively  discussed,  with  abundant  example,  illustration  and  citation 
from  original  experimental  work. 

The  author  purposely  opens  an  "interminable  question"  when  he  considers 
transmission  of  acquired  characters;  but  this  is  needful,  for  "no  other  ques- 
tion in  all  evolution  is  of  such  immediate  and  far-reaching  consequence  in 
thrematology."  His  personal  statements  in  this  matter  arc  well  'guarded. 
They  seem  to  lean  slightly  toward  the  views  of  Lamark. 

Dole,  C.  F.    The  Ethics  of  Progress.    Pp.  vii,  398.    Price,  $i.sa    New  York : 

T.  Y.  Crowell  &  Co.,  1909. 
While  the  work  is  ethical  in  its  expression,  it  is  fundamentally  social  in  its 
concept,  and  the  able  discussions  which  fill  its  pages  form  an  excellent  basis 
for  social  activity.  The  keynote  of  the  social  doctrine  is  contained  in  the 
section  of  the  book  dealing  with  good  will.  Happiness  is  analyzed  and  the 
thought  emphasized  that  the  highest  form  of  happiness  is  derived  through 
social  service.  True  happiness  in  life  is  derived,  not  from  a  satisfaction  of 
selfish,  individual  wants,  but  from  an  attempt  to  supply  social  wants.  The 
author  thus  presents  a  splendid  ethical  creed  for  those  who  desire  to  engage 
in  social  work. 

Draper,  A.  8.     American  Education.     Pp.  viii,  383.     Price,  $2.00.     Boston: 

Houghton,  MifHin  Company,  1909. 
The  author  has  attempted  in  this  work  the  worthy  object  of  analyzing  the 
present  public  school  situation,  both  from  an  historical  and  a  modem  stand- 
point. The  four  sections  of  the  book  treat  of  the  organization  and  adminis- 
tration of  education;  of  elementary  and  secondary  schools;  the  college  and 
university,  and  special  aspects  and  problems  of  education. 

The  chapter  dealing  with  Illiteracy  and  Compulsory  Attendance  is  excel- 
lent, as  is  the  chapter  on  The  Crucial  Test  of  the  Public  School.  The  latter 
chapter  analyzes  the  elementary  schools  and  indicates  their  chief  defects. 
Judge  Draper  is  unsparing  in  his  criticism  of  the  whole  American  educa- 
tional system.  Unfortunately,  however,  while  the  subject  matter  of  the  book 
will  not  per  se  appeal  to  the  general  public,  and  will  not,  therefore,  be  gen- 
erally read,  it  is  at  the  same  time  not  scientific  enough  to  appeal  to  the 
advanced  student  of  educational  problems.  The  purpose  of  the  book  is  a 
worthy  one,  its  outline  is  excellent,  but  the  execution  is  defective.    Had  time 
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been  devoted  to  the  preparation  of  the  work,   its  value  would  have  been 
increased  tenfold.* 

Gray,  J.  C.  The  Nature  and  Sources  of  the  Law,    Pp.  xii,  332.     Price,  $1.50. 
New  York:  Columbia  University  Press,  1909. 

Gregory,  H.  E.,  Keller,  A.  G.,  and  Bishop,  A.  L.       Physical  and  Commercial 
Geography.    Pp.  viii,  469.    Price,  $3.00.    Boston :  Ginn  &  Co.,  1910. 

Grenfell,  W.  T.,  and  Others.  Labrador,  the  Country  and  the  People.     Pp. 

vii,  497.  Price,  $1.25.  New  York:  Macmillan  Company,  1909. 
Labrador,  a  region  larger  than  the  original  thirteen  states,  has  peculiar  com- 
binations which  have  prevented  it  from  advancing  easily  in  the  world's  civil- 
ization, and  it  has  been  strangely  neglected  by  the  uplift  forces  of  the  western 
world  which  have  sent  so  many  missionaries  to  other  and  more  sunny  and 
attractive  lands.  It  has  remained  for  Dr.  Wilfred  T.  Grenfell  to  become  the 
Moses  to  lead  this  land  and  people  of  winter  darkness  out  into  the  arena  of 
world  observation  where  they  can  receive  our  attention,  interest  and,  let  us 
hope,  our  support.  Dr.  Grenfell  is  a  real  viking,  and  the  book  portrays  his 
love  of  the  north  and  his  delight  in  following  the  dog-team,  but  he  is  also 
evangelist,  judge,  physician  and  teacher  to  his  people,  and  in  this  book,  in 
which  he  attempts  to  tell  the  world  about  them,  he  also  shows  himself  to  be 
no  mean  economist  in  his  keen  appreciation  of  the  factors  of  relationship 
between  the  people,  their  resources  and  their  environment. 

The  heart  of  the  book  is  the  part  by  Dr.  Grenfell  describing  the  coast 
people,  the  missions,  the  dogs,  the  fisheries  and  the  reindeer,  which  he  looks 
forward  to  as  a  source  of  great  possible  increase  to  the  prosperity  of  the 
country  which  has  thus  far  depended  upon  dogs  and  the  cattle  of  the  sea. 
The  first  part  of  the  book  consists  of  chapters  upon  geography  and  geology 
written  by  suitable  experts.  The  last  part  deals  similarly  with  birds  and 
flora;  the  insects  and  the  marine  animals  receiving  attention  in  appendices. 
It  is  altogether  an  excellent  book,  telling  us  what  we  need  to  know  about 
Labrador,  a  region  which,  according  to  the  words  of  Dr.  Grenfell,  has  a 
future : 

"To  us  here,  away  out  of  the  world's  hum  and  bustle,  it  seems  only  a 
question  of  time.  Some  day  a  railway  will  come  to  export  our  stores  of 
mineral  wealth,  to  tap  our  sources  of  more  than  Niagaran  power,  to  bring 
visitors  to  scenery  of  Norwegian  quality,  yet  made  peculiarly  attractive  by 
the  entrancing  color  plays  of  Arctic  auroras  over  the  fantastic  architecture  of 
mountains  the  like  of  which  can  seldom  be  matched  on  the  earth.  Surely  it 
will  come  to  pass  that  one  day  another  Atlantic  City  will  rise  amidst  these 
,  unexplored  but  invigorating  wilds  to  lure  men  and  women  tired  of  heat  and 
exhausted  by  the  nerve  stress  of  overcrowded  centers." 

Hall,  G.  8.    Youth,  Its  Education,  Regimen,  and  Hygiene.    Pp.  x,  379.    Price, 

$1.50.    New  York:  D.  Appleton  &  Co.,  1909. 
Owing  to  the  great  length  and  prohibitive  cost  of  his  "Adolescence,"  Presi- 

*Contrlbuted  by  Scott  Nearlnz. 
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dent  Hall  has  written  in  a  condensed  form  the  principal  ideas  presented  in 
that  work.  The  present  volume  deals  with  the  various  stages  in  the  develop- 
ment of  youth,  the  pre-adolescent  stage,  the  various  kinds  of  applied  educa- 
tion, the  body,  the  mind,  play,  sport  and  games,  faults  and  crimes,  the 
development  of  social  and  intellectual  ideas,  and  nature  of  moral  and  religious 
training.  The  author  makes  no  change  in  his  attitude  toward  the  problem  of 
adolescence,  but  the  present  volume  suffers  in  that  it  is  too  condensed,  many 
of  the  interesting  illustrations  and  much  of  the  statistical  material  which 
made  "Adolescence"  so  attractive  and  valuable  having  been  omitted.  While 
the  volume  adds  little  or  nothing  to  the  scientific  treatment  of  adolescence, 
and  while  it  is  if  anything  less  valuable  to  the  general  student  than  was 
"Adolescence,"  its  convenient  size  and  reasonable  cost  bring  within  the  reach 
of  all  material  of  incalculable  value. 

Hall,  W.  E.      A   Treatise  on  International  Law,    Sixth  ed.     Pp.  xxiv,  768. 

Price,  2is.  Oxford:  Clarendon  Press,  1909. 
Students  of  international  law  owe  a  real  obligation  to  Mr.  Atlay  for  his 
evident  determination  to  keep  Hall's  "Principles  of  International  Law"  in 
touch  with  every  important  change  in  international  relations.  The  fifth 
edition  of  this  work  appeared  in  1904,  and  we  now  have  a  sixth  edition,  in 
which  due  attention  is  given  to  the  results  accomplishea^at  The  Hague  Con- 
ference of  1907,  and  the  London  Conference  on  the  Laws  of  Maritime  War- 
fare, held  in  1908. 

In  spite  of  the  many  recent  English  treatises  on  international  law,  Hall's 
book  still  remains  the  most  satisfactory.  The  admirable  system  which  he 
pursued  in  the  presentation  of  the  subject,  together  with  his  remarkable 
power  of  succinct  statement,  gives  to  the  work  an  unique  position  amongst 
the  commentaries  on  this  subject. 

Hayes,  C.  H.    Sources  Relating  to  the  Germanic  Invasions,    Pp.  229.    Price, 

$1.50.  New  York:  Longmans,  Green  &  Co.,  1909. 
This  monograph  consists  of  a  description  and  valuation,  with  copious  extracts 
in  English,  of  the  sources  relating  to  the  Germanic  invasions  from  the  earliest 
times  to  the  latter  half  of  the  eighth  century.  The  general  tone  of  the  treat- 
ment is  iconoclastic  The  German  invasions  and  Germanic  origins  have  been 
the  theme  of  numberless  books.  Nevertheless,  the  author  believes  that  there  is 
still  room  for  a  treatment  which  will  hold  faithfully  to  the  sources  and  thus 
rid  us  of  much  fanciful  lore  and  the  fetichism  which  clings  to  such  dates 
as  378  and  476.  To  prepare  the  way  for  such  a  work,  this  little  book 
describes  the  primary  sources  which  are  available  and  to  some  extent  shows 
how  they  should  be  used. 

Hilgard,  E.  W.,  and  Osterhout,  W.  J.  V.  Agriculture  for  Schools  of  the 
PaciHc  Slope,  Pp.  xix,  428.  Price,  $1.20.  New  York,  Macmillan  Com- 
pany, 1910. 
The  number  of  agricultural  texts  already  offered  is  large.  Most  of  the  books 
are  of  progressively  increasing  worth.  This  book  is  no  exception.  It  treats 
of  all  phases  of  agriculture,  each  topic  amplified  by  telling  but  simple  experi- 
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ments.  The  book  is  planned  for  the  Pacific  slope  and  especial  emphasis  is 
therefore  laid  on  fruit  culture  and  control  of  insect  pests,  but  excepting  this 
feature,  the  book  is  equally  applicable  to  any  district  where  general  agricul- 
ture is  practiced. 

The  authors  deserve  particular  credit  for  the  chapter  on  "Bacteria." 
Their  introduction  of  actual  experimental  bacteriology  into  secondary  schools 
is  to  be  commended. 

Holt,  Hamilton.     Commercialism  and  Journalism.     Pp.   105.     Price,  $1.00. 

Boston:  Houghton,  Mifflin  Company,  1909. 
The  author  discusses  frankly  "the  ultimate  power  in  control  of  our  journals." 
He  asks,  and  seeks  to  answer,  whether  journalism  is  a  profession  or  a  busi- 
ness, whether  editors  are  free,  and  how  far  advertisers  dictate  the  policy  of 
the  paper.  The  conclusion  is  that  "commercialism  is  at  present  the  greatest 
menace  to  the  freedom  of  the  press." 

Hopkins,  C.  G.     Soil  Fertility  and  Permanent  Agriculture.     Pp.  xxiii,  653. 
Price,  $2.75.    Boston :  Ginn  &  Co.,  1910. 

Howe,  F.  C.    Privilege  and  Democracy  in  America.    Pp.  xii,  315.    Price,  $1.50. 

New  York:  Charles  Scribner's  Sons,  1910. 
Like  all  books  prepared  by  the  school  of  thinkers  to  which  Mr.  Howe 
belongs,  this  work  is  based  on  the  ideas  of  the  monopoly  of  natural  resources. 
The  author  begins  with  an  analysis  of  the  economic  foundation  of  democracy, 
then  discusses  the  extent  to  which  the  resources  of  the  nation  have  been 
given  away,  the  seriousness  of  the  present  "strangle  hold  of  monopoly^'  and 
the  probable  outcome  of  the  monopolistic  control  of  natural  resources  in  a 
new  serfdom.  The  usual  chapters  appear  on  tenancy,  the  development  of  a 
land  tenant  class,  the  passing  of  the  unearned  increment  from  the  tenants 
to  the  landlord  and  the  depreciation  in  land  fertility  due  to  tenancy.  After 
presenting  several  chapters  on  the  cause  of  civilization  and  decay,  with 
particular  reference  to  morals,  the  author  cities  the  remedy,  the  single  tax,  the 
application  of  which  will  overcome  the  existing  maladjustments.  The  book 
presents  a  good  discussion  of  the  facts  regarding  the  altered  status  of  land 
holding  in  the  United  States,  and  a  passable  analysis  of  the  single  tax  theory. 

Hoyt,  C.  O.     Studies  in  the  History  of  Modern  Education.    Pp.  223.    Price, 

$1.50.  New  York :  Silvef,  Burdett  &  Co. 
The  author  has  presented  an  excellent,  brief  study  of  the  rise  of  modem 
educational  doctrine,  beginning  with  Comenius  and  following  with  Rousseau, 
Pestalozzi,  Herbart,  Froebel  and  Horace  Mann.  Each  of  these  great  leaders 
in  the  various  fields  of  educational  thought  is  analyzed  and  his  particular 
contribution  to  education  indicated. 

There  is,  of  course,  nothing  new  in  this  order  of  study.  The  distinctive 
contribution  of  the  author  is  in  the  machinery  of  the  book.  His  methods 
of  quoting,  outlining,  question-asking  and  grouping  of  material  are  unique 
and  should  make  this  book  an  excellent  text  for  a  course  in  the  history  of 
education. 
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HugheSf  E.  H.      The  Teaching  of  Citisenship.     Pp.  xv,  240.     Price,  $1.25. 
Boston:  W.  A.  Wilde  Company,  1909. 

Kauffman,  R.  W.      What  is  SocialismT    Pp.  264.     Price,  $1.25.    New  York: 

Moffat,  Yard  &  Co.,  1910. 
The  title  of  this  book  might  well  have  been  "Socialism  for  the  Lay  Mind." 
It  is  the  result  of  a  conscious  attempt  to  "popularize"  the  economic  essentials 
of  socialism.     Only  occasionally  is  the  author  forced  to  use  technical  terms. 
The  style  is  conversational,  if  not,  in  places,  verbose. 

The  attitude  of  the  book  is  one  of  fairness.  While  there  is  little  doubt 
that  Mr.  Kauffman  is  a  socialist,  he  attempts  to  state  impartially  both  sides 
of  each  disputed  point.  This  constitutes  one  of  the  most  valuable  features 
of  the  book.  For  example,  in  the  chapter  on  "The  Point  of  Departure"  the 
author  shows  with  clearness  how  far  orthodox  political  economists  and  social* 
ists  may  join  hands  and  just  where  they  must  inevitably  part  company.  The 
reader  is  left  to  decide  which  way  leads  to  truth. 

The  book  contains  the  customary  chapters  on  the  economic  theories 
underlying  socialism,  the  Economic  Interpretation  of  History,  the  Class  Strug- 
gle, Carl  Marx,  Socialist  Propaganda  and  the  Co-operative  Commonwealth. 
In  two  appendices  are  found  the  Communistic  Manifesto  and  Socialist  Plat- 
form, Preamble  and  Declaration  of  Principles  for  1908.  • 

Keeling,  F.     The  Labour  Exchange  in  Relation  to  Boy  and  Girl  Labour.    Pp. 

vi,  76.  Price,  6d.  London :  P.  S.  King  &  Son,  19 10. 
American  social  workers  are  under  obligations  to  the  writer  of  this  brief 
account  of  the  English  and  German  attempts  to  make  children's  early  working 
years  worth  something  to  them.  In  the  blind  alley  character  of  the  work 
which  most  boys  and  girls  now  enter  as  soon  as  the  law  allows  Mr.  Keeling 
finds  an  explanation  of  the  adult  "unemployment,  underemplo3rment,  and  in- 
capacity for  employment,"  which  the  Poor  Law  Commission's  Reports  reveal. 

Some  steps  have  been  taken  in  America  toward  controlling  a  boy's  work 
for  his  future's  sake — the  late  Professor  Parsons'  vocational  bureau  in  Boston, 
the  children's  employment  agencies  recently  started  by  the  Cleveland  and 
Philadelphia  Consumers'  Leagues,  and  the  semi-public  movement  to  a  similar 
end  now  shaping  itself  in  connection  with  the  New  York  City  public  schools — 
but  it  will  be  a  surprise  to  most  readers  to  learn  from  Mr.  Keeling's  concise 
and  admirably  written  little  book  of  the  large  number  of  such  enterprises  in 
Great  Britain  and  of  the  success  which  some  of  them  seem  to  have  attained. 
They  have  recognized,  more  clearly  than  we  so  far,  that  the  problem  is  three- 
fold. First,  the  private  organization  or  the  school  board,  as  the  case  may 
be,  "must  assist  boys  and  girls  to  choose  a  career.  Secondly,  it  must  assist 
them  to  Und  work  of  a  suitable  kind.  Thirdly,  it  must  assist  in  the  super- 
vision of  the  boy  or  girl,  when  placed,  with  a  view  to  his  or  her  further  edu- 
cation, both  technical  and  humanistic."  Private  committees  have  taken  the 
lead  in  this  work  and  for  the  guidance  of  their  salaried  workers  and  others 
a  series  of  hand-books  has  been  published  on  the  trades  which  boys  or  girls 
may  enter.    The  Londoo  County  Council  and  the  Glasgow  School  Board, 


Digitized  by 


Google 


238  The  Annals  of  the  American  Academy 

co-operating  with   such  organizations,  have  purchased   several  thousand   of 
these  books  for  the  use  of  their  head  teachers. 

King,  H.  C.     The  Ethics  of  Jesus.     Pp.  xii,  293.     Price,  $1.00.     New  York: 
Macmillan  Company,  1910. 

King,  I.     The  Development  of  Religion.    Pp.  xxiii,  371.     Price,  $1.75.     New 
York:  Macmillan  Company,  1910. 

La  Monte,  R.  R.,  and  Mencken,  H.  L.    Men  vs.  the  Man.    Pp.  252.    Price, 

$1.35.  New  York:  Henry  Holt  &  Co.,  1910. 
In  this  volume  we  have  the  publication  of  an  interesting  series  of  letters 
which  passed  between  R.  R.  La  Monte,  editor  of  the  New  York  "Daily  Call" 
(Socialist),  and  H.  L.  Mencken,  editor  of  the  Baltimore  "Sun,"  dealing  with 
the  general  subject  of  Socialism.  Mencken,  the  individualist  and  ardent  fol- 
lower of  Nietzsche,  most  skillfully  attacks  the  arguments  of  La  Monte,  the 
Socialist,  and  shows  a  surprisingly  thorough  grasp  not  only  of  his  own,  but 
also  of  his  opponent's  philosophy.  Mr.  La  Monte's  portion  of  the  corre- 
spondence is  marred  by  too  frequent  and  too  lengthy  quotations  from  various 
socialist  and  sociological  works.  There  is  nothing  new  either  as  regards 
fact  or  theory  in  the  volume,  but  it  is  nevertheless  an  interesting  contribu- 
tion as  it  shows  how  variously  the  accepted  facts  and  theories  appeal  to 
these  two  men  of  radically  different  philosophies. 

Lane,  C.  B.   Business  of  Dairying.     Pp.  viii,  234.     Price,  $1.25.     New  York : 

Doubleday,  Page  &  Co.,  1910. 
This  volume  is  a  manual  of  daily  practice  for  the  dairyman.  Every  phase 
of  the  subject,  from  the  treatment  of  the  soil  on  which  the  feed  is  grown, 
to  the  advertisement  and  sale  of  the  dairy  product  is  treated.  Much  space 
is  given  to  the  practice  of  "soiling"  cattle,  that  is,  cutting  and  hauling  green 
forage  rather  than  allowing  the  cattle  the  free  range  of  a  pasture.  In  accord 
with  most  experiment  station  men  the  author  uncompromisingly  urges  the 
adoption  of  this  system.  This  is  emphatically  a  business  volume,  the  finan- 
cial estimates  of  profit  and  cost  are  conservative.  It  is,  withal  a  safe 
guide  for  an  adventure  in  commercial  dairying.  He  points  out  again  the  ease 
with  which  germinal  variations  can  be  induced  and  warns  breeders  against 
being  lulled  into  carelessness  by  the  dictum  of  non-transmissibility  of  post 
embryonic  modifications. 

Laprade*  W.  T.    England  and  the  French  Revolution.    Pp.  232.    Baltimore : 
Johns  Hopkins  Press,  1909. 

Lindtey,  Ben  B.,  and  O'Hlggint,  H.  J.  The  Beast     Pp.   xiv,   340.     Price, 

$1.50.  New  York:  Doubleday,  Page  &  Co.,  1910. 
Fragmentary  news  items  have  suggested  to  the  public  the  struggle  which  was 
progressing  in  Colorado  between  the  judge  of  the  juvenile  court  and  the 
agents  of  corporate  power.  These  stray  news  items  are  now  authenticated 
by  this  publication  of  the  full  history  of  the  war  between  a  small  group  of 
men  and  women,  aiming  to  improve  civic  affairs,  and  the  financial  powers 
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which  dominate  Colorado's  industrial  and  political  machinery.  The  story  is  a 
stirring  and  vital  one,  but,  at  the  same  time,  it  is  remarkable  for  its  absence 
of  hysteria  or  sentimentalism.  There  arc  neither  high  sounding  phrases,  nor 
over-wrought  passages.  Judge  Lindsey  has  told  in  plain,  unvarnished  phrases 
the  truth  about  his  fight  for  good  government  and  "a  decent  city  for  decent 
kids."  Court  records  occupy  a  leading  place  in  the  story  and  the  statements 
through  the  book  are  founded  upon  the  most  unimpeachable  evidence. 

In  magazine  articles  and  speeches,  and  now  in  book  form,  Judge  Lindsey 
has  striven  to  convince  the  American  people  that  a  life  and  death  struggle 
between  the  "Beast"  and  public  welfare  is  being  waged.  He  has  stated  the 
history  of  the  corporation-dominated  politics  of  Colorado  and  Denver  in  a 
way  that  deserves  the  admiration  of  every  American,  and  he  has  designated 
the  methods  of  attack  upon  anti-social  monoply  which  may  be  followed  with 
infinite  advantage  by  every  American  state  and  municipality. 

Marriott,  C.    How  Americans  Are  Governed  in  Nation,  State  and  City.    Pp. 

vii,  373.  New  York:  Harper  Bros.,  1910. 
Government  as  a  live  subject  is  a  thing  in  sharp  contrast  to  government  as 
an  organization  of  powers.  The  author  leads  us  far  indeed  from  the  "Civil 
Government"  with  which  most  of  us  were  familiar  in  our  school  days.  We 
are  not  told  only  that  "the  Senate  represents  the  states"  and  "the  President 
is  chosen  by  the  college  of  electors,"  but  an  attempt  is  made  to  show  how  the 
intent  of  the  fathers  in  these  and  many  other  ways  has  been  modified  by  our 
present  day  conditions.  The  treatment  is  elementary — ^as  is  to  be  expected 
in  a  book  which  covers  nation,  state  and  city  in  three  hundred  pages,  but 
the  viewpoint  is  excellent.    The  style  is  suited  to  secondary  schools. 

Mill,  J.  8.     Principles  of  Political  Economy.     Pp.  liii,   1013.     Price,  $1.50. 

New  York:  Longmans,  Green  &  Co.,  1909. 
This  edition  makes  Mill's  Political  Economy  accessible  to  every  student  in  a 
single  volume.  The  text  is  that  of  the  seventh  edition.  In  cases  where  Mill 
himself  publicly  abandoned  an  important  doctrine,  an  excerpt  from  his  later 
writings  is  given  in  the  appendix,  i.  e..  Wages  Fund  and  Socialism.  We  are 
indebted  to  Professor  Ashley  for  giving  references  in  the  appendix  to 
writers  who  have  discussed  controversial  topics  in  Mill's  treatise  since  his 
time.  The  edition  is  especially  useful  because  it  indicates  in  the  notes  all 
significant  changes  or  additions  made  by  Mill  in  the  successive  editions. 
Much  light  is  thus  thrown  upon  the  development  of  Mill's  own  thought,  and 
the  text  in  its  final  form  becomes  more  valuable  to  those  who  are  seriously 
interested  in  understanding  the  great  economist  of  the  classical  school. 

Moore,  J.  H.    The  New  Ethics.    Pp.  216.    Price,  $1.00.    Chicago :  Samuel  A. 

Bloch,  1909. 
"The  New  Ethics"  is  a  plea  for  vegetarianism  founded  on  humanitarian  and 
utilitarian  arguments.    If  ethics  is  to  be  logical,  it  must  include  all  sentient 
life.    Present  ethics  is  deficient  in  that  it  fails  to  regard  feeling  animals  as 
having  any  place  in  the  ethical  realm.     Millions  of  animals  every  3rear  are 
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slaughtered  and  millions  more  are  badly  treated  by  man  in  his  intended 
pursuit  of  happiness  and  welfare.  In  reality  the  author  contends  meat  is 
not  a  desirable  element  in  human  diet,  first,  because  the  human  digestive 
system  is  intended  for  vegetables  rather  than  for  meat;  second,  because  the 
nutritive  value  of  many  vegetables  is  as  high  or  higher  than  the  nutritive 
value  of  the  meat ;  and  third,  because  of  the  relative  cheapness  of  a  vegetarian 
diet.  Animal  well-being  can  be  assured,  human  happiness  can  be  increased 
and  health  and  longevity  guaranteed  through  use  of  Nature's  diet.  Th^ 
author's  plea  is  strong,  and  while  a  little  hysterical  at  times,  is  on  the  whole, 
well  presented. 
O'Shea,  M.  V.      Social  Dezrlopment  and  Education.     Pp.  xiv,  561.     Price, 

$2.00.    Boston:  Houghton,  Mifflin  Company,  1909. 
Palmer,  F.    Central  America  and  Its  Problems.     Pp.  xiv,  347.     Price,  $2.50. 

New  York:  Moffat,  Yard  &  C0./1910. 
Phillips,  J.  B.  Freight  Rates  and  Manufactures  in  Colorado.    Pp.  62.    Price, 

75  cents.    Boulder:  University  of  Colorado,  1909. 
Poat,  Louis  F.    Social  Service.     Pp.  vii,  361.     Price,  $1.00.    New  York:  A. 

Wessels  Company,  1909. 
A  splendid,  theoretical  basis  for  social  activity  is  presented  in  "Social 
Service."  Mr.  Post  begins  with  an  analysis  of  the  mechanism  of  Social 
Service,  money,  exchange,  demand  and  supply,  competition,  trading,  circles 
of  trade,  credits,  accounting,  and  other  like  elements  of  social  mechanism. 
These  discussions  are  followed  by  an  analysis  of  the  derangements  of  the 
mechanism  of  Social  Service  due  to  monopoly  in  various  forms.  A  faulty 
system  of  taxation  is  viewed  as  a  big  factor  in  causing  this  derangement. 
The  remainder  of  the  book  is  devoted  to  an  analysis  of  feudalism,  capitalism, 
capitalistic  production  and  a  contrast  between  the  work  of  Karl  Marx  and 
Henry  George.  As  a  remedy  for  the  derangements  of  the  Social  Service 
mechanism,  the  author  proposes  the  single  tax,  differentiating  individualized 
or  artificial  capital  and  socialized  or  natural  capital. 

The  book  is  clearly  written  and  the  thinking  is  fundamental;  the 
analyses  are  illuminating  and  the  style  interesting  and  attractive.  Few  more 
successful  attempts  have  been  made  to  express  in  popular  form  the  doctrines 
of  single  tax,  and  whatever  the  views  of  the  partisans  of  other  social  theories, 
they  have  seldom  been  more  clearly  expressed. 

Quick,  H.  Inland  Waterways.    Pp.  xx,  241.    Price,  $3.50.    New  York:  G.  P. 
Putnam's  Sons,  1909. 

Ritchie,  J.  W.   Primer  of  Sanitation.    Pp.  vi,  200.    Price,  50  cents.    Yonkers, 

N.  Y.:  World  Book  Company,  1910. 
The  object  of  education  is  complete  living,  and  there  is  no  more  vital  influ- 
ence in  complete  living  than  that  provided  by  sanitation.  Professor  Ritchie 
has  supplied  a  long-felt  want  by  writing  in  simple  language  the  facts  discov- 
ered and  applied  by  modem  sanitarians.  The  material  contained  in  this  book 
should  find  a  place  in  every  school  curriculum. 
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Silburn,  P.  A.    The  Colonies  and  Imperial  Defence.'  Pp.  vii,  360.    Price,  6s. 

London:  Longmans,  Green  &  Co.,  1909. 
Sea  power  is  the  secret  of  English  greatness.  A  conscious  policy  must  be 
adopted  by  which  the  navy  shall  be  kept  pre-eminent,  and  secondarily  the 
army  strengthened  if  England  is  to  maintain  her  present  position  among  the 
world  powers.  This  is  Mr.  Silburn's  thesis.  He  devotes  the  first  portion 
of  the  book  to  a  detailed  review  of  the  British  possessions  and  the  present 
means  of  their  defence.  1  he  later  chapters  outline  his  plan  for  an*  imperial 
council  of  defence.  The  navy  it  is  asserted  should  continue  under  direct 
control  in  England.  The  army  does  not  need  such  centralization  Some 
interesting  details  are  given  concerning  England's  food  supply  in  time  of  war. 
The  yellow  peril  appears  occasionally.  To  guard  against  national  dangers 
a  plan  of  progressive  political  federation  should  be  adopted.  This  will  give 
the  colonies  the  training  necessary  for  harmonious  imperial  co-operation.  A 
cogent  argument  in  favor  of  the  federation  of  South  Africa— the  district 
from  which  the  author  writes — shows  an  ambition  now  realized.  Impartiality 
can  hardly  be  claimed  for  the  volume.  Moreover,  many  historical  and 
geographical  statements,  especially  those  referring  to  America,  are  often 
inaccurate.  Burgoyne,  for  example,  assembled  his  forces  "on  the  west  side 
of  Lake  Champlain  with  the  object  of  marching  south  by  way  of  the  lakes, 
thence  along  the  banks  of  the  Hudson  River."  A  detailed  description  of  the 
campaign  follows,  but  no  mention  is  made  of  St.  Leger's  forces.  The  leader 
of  the  expedition  which  was  to  move  up  the  Hudson  is  given  as  Clinton 
instead  of  Howe.  Howe  is  said  to  have  been  on  the  ocean  at  the  time  of  the 
Battle  of  Germantown. 

Spears,  J.  R.     The  Story  of  the  American  Merchant  Marine,    Pp.  vii,  340. 

Price,  $1.50.  New  York:  Macmillan  Company,  1910. 
This  book  had  better  been  called  "Stories  of  the  American  Merchant  Marine." 
There  seems  to  be  some  influence  in  marine  information  which  demands  men 
to  tell  stories  rather  than  to  develop  the  systematic  ideas  and  principles  which 
produce  orderly  chapters  and  well-arranged  books.  The  performance  of 
captains  and  ships,  details  of  engines,  and  hulls  have  absorbed  numerous 
writers  including  Mr.  Spears.  Nevertheless  he  has  read  much  good  material, 
and  has  in  his  book  many  interesting  and  useful  facts  and  possibly  some 
original  ideas  which  are  of  value  to"  those  who  have  occasion  to  make  use 
of  better  knowledge  concerning  maritime  affairs.  It  is,  however,  not  a  study 
of  either  transportation  or  traffic. 

Sullivan,  J.  J.    American  Business  Law,    Pp.  xxi,  433.     Price,  $1.50.     New 

York :  D.  Appleton  &  Co.,  1909. 
This  is  a  handbook  of  the  business  law  of  the  country  at  large;  condensed 
yet  comprehensive,  terse  yet  illuminating,  readable  and  interesting,  instructive 
and  helpful.  To  one  acquainted  with  Mr.  Sullivan's  "Pennsylvania  Business 
Law"  this  new  volume  comes  as  a  decided  acquisition,  covering  as  it  does 
the  field  of  the  United  States  and  not  a  single  commonwealth,  as  does  its 
predecessor.     The  volume  is  divided  into  several  books,  the  first  of  which 
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deals  with  contracts  in  general;  the  second  with  agency,  partnerships  and 
corporations;  the  third  with  property,  both  real  and  personal;  the  fourth 
suretyship,  guaranty  and  insurance;  and  the  fifth  with  the  estates  of 
decedents. 

With  increasing  force  it  is  borne  upon  the  layman  of  to-day  that  he 
should  be  thoroughly  informed  on  the  legal  principles  which  underlie  ordinary 
business  transactions  and  are  involved  in  the  more  complex  business  rela- 
tionships of  modem  life.  To  such  a  one  "American  Business  Law"  fills  a 
long-felt  want,  with  its  clear,  full,  comprehensive  treatment  of  those  legal 
questions,  for  the  answers  to  which  dependence  was  formerly  placed  on  the 
lawyer,  whose  assistance  would  not  have  been  required  if  a  more  intelligent 
knowledge  of  legal  rights  and  obligations  had  been  current  in  the  business 
community. 

In  addition  to  a  clear  elucidation  of  the  legal  principles  treated,  the 
author  has  illustrated  the  text  with  numerous  legal  forms,  applicable  to  the 
subject  under  discussion.  The  text  is  further  supplemented  by  lists  of  ques- 
tions which  are  appended  to  each  chapter. 

Talbert,  E.  L.     The  Dualism  of  Fact  and  Idea  in  Its  Social  Implications. 

Pp.  52.  Price,  53  cents.  Chicago:  University  of  Chicago  Press,  1910. 
This  monograph  endeavors  to  apply  the  canons  of  modern  constructive  logic 
to  the  consideration  of  social  problems.  The  point  is  made  that  no  purely 
deductive  social  theory,  nor  none  based  primarily  on  the  contrasts  in  a  single 
group,  however  large,  can  long  be  valid  without  correction  by  appeal  to  the 
evolving  facts.  The  professional  and  occupational  ideals  are  compared.  The 
former,  as  in  Hegel,  is  taken  as  embodying  an  over  emphasis  on  the  "Idea," 
the  latter,  as  in  Karl  Marx,  as  embodying  an  over  emphasis  on  the  "Facts"  in 
social  evolution.  Attempt  is  made  to  show  the  effect  of  the  interaction  of 
"Fact"  and  "Idea"  on  the  Marxian  Theory  by  citing  the  successive  positions 
taken  by  leaders  in  the  socialistic  propaganda.  The  Trade  Agreement,  the 
Consumer's  Label,  and  finally  the  Social  Settlement  are  considered  as  sjrmp- 
toms,  and  the  latter  also  as  a  vehicle  for  the  interaction  of  "Fact"  and  "Idea" 
in  modern  social  relations. 

Underwood,  H.  G.  The  Religions  of  Eastern  Asia.    Pp.  ix,  267.    Price,  $1.50. 
New  York:  Macmillan  Company,  1910. 

Veliler,  L.  Housing  Reform,  Pp.  xii.  213.  Price.  $1.25.  New  York:  Chari- 
ties Publication  Committee,  1910. 
The  author  has  outlined  a  working  basis  for  those  seeking  to  secure  housing 
legislation.  The  opening  pages  set  forth  the  hopelessness  of  adequate  tene- 
ment house  reform,  while  the  latter  part  of  the  book  contains  a  model  housing 
law.  Aside  from  this  fundamental  contradiction,  the  book  is  essentially 
weak  because  of  the  absence  of  a  fact  basis  for  its  arguments,  and  because 
of  the  numerous  faulty  arguments  which  it  contains.  Nowhere,  except  in 
the  opening  chapter,  are  facts  presented  to  bear  out  the  statements  made,  and 
some  of  the  arguments  are  contradictory.    For  example,  on  pages  eighty-one 
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and  eighty-two,  after  showing  that  the  municipality  would  be  hopelessly 
inefficient  in  the  construction  of  tenements,  the  author  states  that  if  private 
enterprise  were  forced  to  compete  with  this  inefficient  municipality,  private 
enterprise  would  shortly  be  driven  from  the  field  and  the  municipality  would 
be  forced  to  bear  the  entire  burden  of  tenement  building,  which  proves  that 
municipal  tenements  would  be  undesirable.  Again,  on  page  twenty,  the 
author  says  "that  insanitary  houses  should  be  destroyed  is  another  mistaken 
belief,"  whereas  on  page  thirty-two  he  states  that  the  only  way  that  the  evils 
of  congestion  can  be  remedied  is  by  "tearing  down  large  areas  and  rebuilding, 
following  the  precedents  established  in  European  cities."  Underlying  the 
whole  book  is  a  hopeless  doctrine  of  resignation  to  present  housing  condi- 
tions. The  pleas  for  the  landlord  are  virile  and  strong,  while  his  assertions 
of  the  rights  of  tenants  and  community  are  hesitating  and  weak." 
Warren,  G.  F.    Elements  of  Agriculture.     Pp.  xxii,  434.     Price,  $1.10.     New 

York:  Macmillan  Company,  1909. 
This  book  is  the  forerunner  of  many  others  that  will  be  written  in  the  great 
development  of  education  for  farm  life  which  now  seems  imminent.  It  is 
worth  buying  merely  to  read  the  preface,  and  it  should  be  examined  by  all 
persons  interested  in  the  teaching  of  science  in  secondary  schools  which 
prepare  the  students  for  life  rather  than  the  artificiality  of  a  college  exami- 
nation. 

The  purpose  of  the  book  is  "to  make  the  teaching  of  agriculture  in  the 
existing  high  schools  comparable  in  extent  and  thoroughness  with  the  teaching 
of  physics,  mathematics,  history  and  literature.  The  primary  purpose  of 
teaching  agriculture  is  not  to  make  farmers — it  is  a  human  interest  subject. 
The  underlying  reason  why  such  teaching  is  desirable  is  because  it  brings 
the  schools  in  touch  with  the  home  life — the  daily  life  of  the  community.  A 
large  part  of  our  teaching  has  had  no  relation  whatever  to  our  daily  lives. 
.  .  It  is  not  desirable  to  make  farmers  of  farmers*  sons,  or  lawyers  of 
lawyers'  sons.  .  .  While  it  is  not  desirable  to  make  farmers,  it  does  seem 
desirable  to  stop  unmaking  them." 

At  the  end  of  the  chapters  are  many  interesting  and  suggestive  exercises 
which  can  be  followed  with  little  expense  in  any  community,  and  the  book 
probably  affords  the  best  available  opportunity  at  present  to  teach  the  average 
child  useful,  mentally  stimulating,  and  broadening  science. 
Weltford,  J.  W.   The  Strength  of  England.   Pp.  xviii,  362.  Price,  $1.75.    New 

York:  Longmans,  Green  &  Co.,  1910. 
Wicktteed,  P.  H.     The  Common  Sense  of  Political  Economy.     Pp.  xi,  702. 

Price,  $450.    New  York :  Macmillan  Company,  1910. 
Williams,  8.  C.   The  Economics  of  Railway  Transport.     Pp.  x,  308.  Price, 

$1.25.    New  York:  Macmillan  Company,  1909. 
Willis,  J.  C.    Agriculture  in  the  Tropics.    Pp.  xviii,  222.    Price,  $2.00.    New 

York:  G.  P.  Putnam's  Sons,  1909. 
The  book  is  divided  into  four  parts,  each  of  which  deals  with  a  definite 

^Contributed  by  Scott  Nearlng. 
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aspect  of  agriculture  in  the  tropics.  In  the  first  part  the  conditions  of  land, 
soil,  climate,  labor,  transportation  and  other  so-called  preliminaries  to  agri- 
culture are  discussed  briefly.  The  more  important  second  part,  comprising 
about  half  the  volume,  considers  in  order  the  chief  crops  of  the  tropics, 
especially  with  respect  to  the  factors  determining  the  distribution  of  the 
crops.  The  third  part  presents  a  very  instructive  discussion  of  agricultural 
systems  and  practices,  as  village  agriculture,  plantation  systems,  the  question 
of  financing  crops  and  like  topics.  The  last  part  of  the  book  outlines  briefly 
definite  agricultural  policies  for  the  promotion  of  agriculture  in  the  tropics. 
The  book  is  not  a  manual  of  technical  value,  but  it  is  a  book,  presenting 
in  small  compass  and  plain  terms,  a  great  fund  of  valuable  information 
concerning  a  most  vital  subject.  It  may  be  claimed  in  criticism  that  the 
author,  as  director  of  the  Royal  Botanic  Gardens  in  Ceylon,  has  been  led  to 
give  undue  prominence  to  the  agriculture  of  Ceylon  and  of  India,  representing 
but  a  small  part  of  the  tropics.  At  the  same  time,  however,  it  is  only  just 
to  recognize  the  fact  that  the  value  of  the  general  principles  presented  is  not 
lessened  thereby.  As  a  readable  and  suggestive  treatise  for  general  use  the 
book  has  no  equal. 


REVIEWS. 

Boycep  Sir  Robert.     Mosquito  or  Man.     Pp.  xvi,  267.     Price,  $3.50.     New 

York:  E.  P.  Dutton  &  Co.,  1909. 
This  book  is  a  summary  of  the  movement  to  free  the  tropical  world 
from  its  endemic  diseases  through  the  application  of  sanitary  and  medical 
science.  The  position  of  the  author  as  Dean  of  the  Liverpool  School  of 
Tropical  Medicine,  the  leading  institution  of  its  kind  in  the  world,  is  sufficient 
guarantee  of  the  thoroughness  and  reliability  of  the  work. 

In  the  first  part  of  the  book  the  author  begins  with  the  origin  of  the 
tropical  medicine  movement  and  the  stages  of  progress  leading  up  to  the 
present  attitude  in  regard  to  practical  sanitation  in  the  tropics.  Following 
these  introductory  chapters  about  one-third  of  the  volume  is  devoted  to  the 
mosquito  problem  and  its  relation  to  the  two  scourges  of  the  tropics,  malaria 
and  yellow  fever.  Both  of  these  subjects  are  discussed  from  the  pathological 
standpoint,  with  notice  of  the  research  by  various  investigators,  and  sum- 
maries of  the  methods  employed  and  results  obtained  in  the  campaigns 
against  the  diseases  in  various  tropical  countries.  Thus  a  good  deal  of 
attention  is  given  the  very  important  advances  made  by  American  medical 
men  and  sanitary  engineers  in  Cuba  and  the  Canal  Zone.  A  large  number 
of  striking  pictures  illustrate  the  conditions  which  have  to  be  met,  and  the 
way  it  is  done. 

The  second  part  of  the  book  is  devoted  to  a  briefer  survey  of  various 
diseases  more  or  less  typical  of  tropical  regions,  as  sleeping  sickness, 
anaemia,  Malta  fever,  plague  and  the  like.  An  appendix  includes  a  mass  of 
valuable  information  concerning  ordinances,  laws,  etc.,  relating  to  stagnant 
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water,  mosquitoes,  fever,  rats  and  other  important  matters  in  the  campaign 
of  prevention. 

The  book  is  a  most  valuable  contribution  to  the  literature  dealing  with 
tropical  problems,  and  so  simply  and  clearly  presented  that  even  the  most 
technical  parts  lie  within  the  comprehension  of  any  average  reader. 

Walter  S.  Tower. 
University  of  Pennsylvania. 


Chadwick,  F.  E.  The  Relations  of  the  United  States  with  Spain.    Pp.  610. 

Price,  $4.00.  New  York:  Charles  Scribner's  Sons,  1910. 
Admiral  Chadwick*s  book  brings  together  in  a  form  attractive  to  the  general 
reader  the  relations  of  the  United  States  to  a  country  which  during  the  course 
of  the  narrative  has  sunk  from  the  rank  of  a  first  to  that  of  a  third  class 
power.  Especially  in  the  first  part  of  the  book  great  freedom  is  used  in 
choosing  material.  Events  are  discussed  in  detail  which  have  only  a  sec- 
ondary bearing  on  the  relations  of  the  United  States  and  Spain.  The  dis- 
cussion of  this  early  period,  however,  is  the  most  interesting  part  of  the 
work.  The  unfriendly  attitude  of  Spain  during  the  American  Revolution 
and  the  questionable  policy  of  the  United  States,  especially  during  the 
administrations  of  Jefferson  and  Monroe,  are  interestingly  and  accurately 
reviewed.  The  relations  leading  up  to  the  cession  of  Florida,  especially  the 
West  Florida  dispute,  are  discussed  clearly  and  well. 

A  brief  review  of  the  less  important  period  from  1821  to  1850  is  then 
followed  by  a  detailed  study  of  Cuban  affairs,  which  forms  the  greater  part 
of  the  work.  The  materials  used  in  these  chapters  are  to  a  greater  extent 
the  sources  than  in  the  first  part  of  the  book.  The  discussions  are  at  times 
tedious,  but  this  can  hardly  help  but  be  the  case  when  a  review  of  the  dreary 
length  of  the  Cuban  insurrections  is  attempted.  There  are  numerous  long 
quotations  from  the  official  documents.  One  cannot  help  feeling  that  the 
work  would  have  been  improved  if  it  had  not  been  so  largely  written  with 
the  shears. 

The  author  finds  little  to  criticize  in  the  attitude  of  the  United  States 
government  throughout  both  the  first  and  second  Cuban  wars  for  independ- 
ence. He  maintains  also  that  the  Spanish  military  operations  in  the  island 
were  severely  misjudged  and  that  General  Weyler  especially  was  too  harshly 
criticized.  Many  acts  of  the  insurgents,  on  the  other  hand,  are  held  to  have 
been  unjustifiable  even  on  the  plea  of  military  necessity.  The  work  closes 
with  a  discussion  of  the  circumstances  of  the  declaration  of  war. 

Chester  Lloyd  Jones. 
University  of  Pennsylvania. 


Curtin,  J.    A  Journey  to  Southern  Siberia.    Pp.  319.     Price,  $3.00.    Boston : 

Little,  Brown  &  Co.,  1909. 
This  posthumous  volume,  dealing  with  the  customs,  religion,  folk-lore  and 
myths  of  the  Buriats,  stands  as  a  companion  volume  to  the  earlier  works, 
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"The   Mongols:    A   History,"    and   "The   Mongols    in   Russia,"   and   is   an 
important  contribution  to  the  literature  dealing  with  the  Mongol  peoples. 

The  Buriats,  the  most  important  group  of  Mongols  surviving  to-day, 
inhabit  the  region  about  Lake  Baikal.  It  was  through  this  region  that  the 
author  traveled  in  the  summer  of  1900,  learning  the  native  language,  in 
order  more  easily  to  understand  the  people  and  their  life.  The  first  part  of 
the  volume  is  devoted  to  a  brief  description  of  the  general  features  of 
Siberia,  and  a  more  detailed  account  of  the  long  overland  journey  in  Southern 
Siberia.  The  aspect  of  the  country,  the  people  and  their  modes  of  life  is  set 
forth  in  a  most  interesting  manner.  This  journey  was  not  without  its 
difficulties,  hardships  and  dangers,  but  the  results  here  recorded  are  worth 
the  price. 

About  half  the  book  deals  with  the  customs  and  life  of  the  Buriats, 
particular  attention  being  given  to  their  ceremonials  in  connection  with  the 
usual  four  important  events,  birth,  marriage,  sickness  and  death.  The  most 
striking  single  item  in  this  discussion  of  ceremonies  is  the  prominent  part 
played  by  the  animals  of  the  flocks  and  herds,  from  which  the  people  gain 
their  subsistence;  another  instance  of  interesting  relationship  between  en- 
vironment and  ceremonial  customs.  The  latter  part  of  the  book  is  devoted 
to  a  collection  of  the  folk-lore  of  the  people,  which,  like  all  such  collections, 
makes  intensely  interesting  reading,  especially  as  it  is  possible  to  trace  ideas 
common  to  the  folk  tales  of  various  other  primitive  peoples. 

Numerous  illustrations,  notes  and  a  map  add  to  the  value  of  a  volume 
which  called  for  extraordinary  ability  on  the  part  of  the  author  in  the 
collection  of  the  necessary  material. 

Walter  S.  Tower. 
University  of  Pennsylvania. 


Elliott,  E.  G.    The  Biographical  Story  of  the  Constitution,    Pp.  xi,  400.    New 

York:  G.  P.  Putnam's  Sons,  1910. 
This  book  undertakes  to  show  the  interpretation  and  development  of  the 
Constitution  of  the  United  States  through  the  lives,  opinions  and  actions  of  a 
number  of  the  most  conspicuous  leaders  in  American  public  life.  It  includes 
a  general  chapter  on  the  '^fathers,"  discussing  the  work  of  the  Constitutional 
Convention  of  1787,  and  successive  chapters  on  Alexander  Hamilton,  James 
Wilson,  Thomas  Jefferson,  James  Madison,  John  Marshall,  Andrew  Jackson, 
Daniel  Webster,  John  C.  Calhoun,  Abraham  Lincoln,  Thaddeus  Stevens  and 
Theodore  Roosevelt.  An  appendix  reprints  a  number  of  important  documents 
bearing  on  constitutional  questions. 

As  indicated  in  the  preface,  the  work  does  not  attempt  a  detailed  dis- 
cussion of  judicial  decisions,  and  the  author  recognizes  the  difficulties  of  his 
method,  in  tending  to  overemphasize  the  part  of  certain  men  and  of  slighting 
economic  and  social  forces.  But,  on  the  whole,  the  book  gives  a  satisfactory 
account  of  the  main  features  of  our  constitutional  history,  from  a  decidedly 
nationalistic  point  of  view,  especially  in  regard  to  the  period  of  reconstruction ; 
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and  a  special  word  of  commendation  is  due  for  emphasizing  the  influence  of 
James  Wilson.  One  important  omission  is  the  absence  of  any  account  of  Henry 
Clay  and  his  work.  More  serious  is  the  failure  to  discuss  the  developments 
from  the  time  of  Stevens  to  that  of  Roosevelt.  Nothing  is  said  as  to  the 
influence  of  the  fourteenth  amendment  and  its  judicial  interpretation,  the 
increased  activities  of  the  national  government,  or  the  decline  of  the  spoils 
system.  No  doubt  it  is  more  difficult  to  associate  these  developments  with 
particular  individuals;  but  the  most  salient  features  could  have  been  brought 
out  in  connection  with  such  men  as  Judge  Harlan,  John  Sherman,  W.  B. 
Allison  and  Grover  Cleveland. 

John  A.  Fairlie. 
University  of  Illinois. 

FItc,  E.  D.    Social  and  Industrial  Conditions  in  the  North  During  the  Civil 

War,  Pp.  vi,  318.  Price,  $2.00.  New  York:  Macmillan  Company,  1910. 
It  used  to  be  the  fashion  for  historians  of  the  Civil  War  to  devote  practically 
all  their  space  to  military  events,  with  occasional  references  to  politics.  With 
every  passing  year  more  and  more  attention  is  now  being  given  to  economic 
and  social  conditions  and  less  to  military  activity.  Dr.  Fite's  book  will  help 
the  future  historian  in  making  this  readjustment,  for  he  has  not  only  shown 
that  the  whole  energy  of  the  North  was  not  devoted  to  military  affairs,  but 
also  that  industrial  activity  was  hardly  checked  and  that  industrial  changes 
were  taking  place  which  were  almost  revolutionary  in  character.  In  agricul- 
ture improvements  were  being  made  and  the  production  of  the  staple  crops 
was  increasing.  The  Confederacy  had  counted  on  intervention  from  England 
because  of  her  interest  in  cotton.  Dr.  Fite  thinks  that  Northern  wheat 
prevented  this  intervention.  The  railroads  enjoyed  great  profits  from  an 
extraordinarily  heavy  traffic  and  were  beginning  the  system  of  consolidation 
and  absorption  which  plays  such  an  important  part  in  modern  life.  War 
time  manufacturing  was  enormously  active  in  consequence  of  the  raising 
of  the  customs  duties  and  the  increasing  demand  occasioned  by  wasteful  war. 
The  cutting  off  of  Southern  trade  changed  some  of  the  currents  of  commerce,* 
but  hardly  altered  their  volume.  One  is  surprised  to  learn  that  the  states 
were  then  virtually  taxing  interstate  trade  by  tonnage  and  transit  duties  levied 
on  the  railroads.  When  it  was  proposed  for  Congress  to  exercise  its  power 
to  regulate  interstate  commerce  in  a  particular  instance  New  Jersey  pro- 
tested in  the  name  of  her  state  sovereignty. 

Dr.  Fite  has  made  a  large  use  of  source  material  and  for  the  most  part 
appears  to  have  used  it  well.  However,  had  he  investigated  a  little  further, 
using  the  census  of  i860,  he  might  not  have  accepted  the  popular  view  that 
the  South  was  far  behind  the  North  in  the  matter  of  all  kinds  of  education. 
Senator  Blair  long  ago  pointed  out  that  the  South  in  i860  had  a  greater 
proportion  of  college  students  than  the  North.  Unfortunately,  she  was  not 
doing  so  well  for  primary  education. 

David  Y.  Thomas. 
University  of  Arkansas. 
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Godoy,  Jose  F.  PorHrio  Dias,  President  of  Mexico,     Pp.  xii,  253.     Price, 

$2.00.  New  York:  G.  P.  Putnam's  Sons,  1910. 
At  a -time  when  so  many  misstatements  are  being  circulated  with  reference 
to  Mexico  it  is  a  relief  to  read  a  book  which  is  written  with  a  due  sense  of 
proportion.  Everyone  who  has  had  an  opportunity  to  study  economic  and 
social  conditions  in  Mexico  has  been  impressed  with  the  enormous  difficul- 
ties confronting  the  country  owing  to  the  fact  that  at  least  ninety  per  cent 
of  the  population  is  Indian,  and  that  the  present  government  has  fallen  heir 
to  the  results  of  the  long  period  of  neglect  and  oppression  which  characterized 
the  Spanish  colonial  system.  Anyone  who  has  given  serious  study  to  the 
administration  of  public  affairs  in  Mexico  during  the  last  twenty-five  years 
cannot  help  but  be  impressed  not  only  with  the  economic  advance  of  the 
country,  but  with  the  great  effort  that  has  been  made  with  limited  resources 
to  raise  the  level  of  the  mass  of  the  population.  In  a  country  covering  so 
large  an  area,  sparsely  settled,  and  with  a  population  in  which  the  desire  for 
education  must  be  inculcated,  it  is  a  matter  of  surprise  to  everyone  how  much 
has  been  done. 

The  value  of  Mr.  Godoy's  book  is  in  the  dispassionate  presentation  of 
the  record  of  accomplishment.  It  is  a  matter  of  special  importance  that  we 
in  the  United  States  should  realize  clearly  that  the  conditions  so  sensationally 
set  forth  in  newspapers  and  magazines  are  not  characteristic  of  Mexico  as 
a  whole;  just  as  the  existence  of  peonage  in  the  southern  states  is  no  true 
indication  of  social  conditions  in  the  United  States.  This  work  will  con- 
tribute in  no  small  measure  toward  overcoming  the  unfavorable  comments 
on  Mexican  conditions  which  have  recently  been  so  numerous  and  wide- 
spread. 

L.  S.  Rows. 
University  of  Pennsylvania, 


Hall,  T.  C    Social  Solutions  in   the  Light  of  Christian  Ethics.     Pp.   390. 

Price,  $1.50.  New  York:  Eaton  &  Mains,  1910. 
Without  regard  to  confessional  interests  no  student  of  society  can  afford  to 
be  ignorant  of  the  social  teachings  of  Jesus  and  Paul.  It  is  therefore  a 
matter  of  congratulation  that  Professor  Hall  voluntarily  becomes  the  teacher 
of  a  wider  group  than  those  fortunate  enough  to  sit  under  his  personal  in- 
struction. As  the  author  points  out,  "the  various  chapters  divide  themselves 
readily  into  three  groups:  those  dealing  with  a  transformation  of  society 
with  the  emphasis  on  the  individual;  those  dealing  with  an  equally  radical 
transformation  of  society  with  the  emphasis  on  the  group;  then  follow  chap- 
ters upon  schemes  for  social  amelioration  without  radical  departure  from 
the  present  social  order." 

In  the  whole  discussion  the  effort  is  made  accurately  to  present  the 
"ethical  outlook  of  Jesus  and  Paul"  and  then  to  interpret  in  the  midst  of 
twentieth  century  conditions  and  problems  the  logical  attitude  of  "the  Chris- 
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tian  socially  thinking  man."  The  large  variety  of  topics  treated  in  the  thirty- 
two  chapters,  the  last  of  which  is  a  Selected  Bibliography  of  great  value  to 
the  student,  reveals  not  only  the  breadth  of  scope  to  which  the  author  applies 
his  principles,  but  as  well  the  poise  and  balance  of  a  trained  and  disciplined 
mind.  The  fact  that  the  book  is  frankly  propagandist  in  purpose  detracts 
little  from  its  fairness  and  scientific  accuracy.  The  book  will  give  informa- 
tion to  the  student,  sanity  to  the  reformer,  and  inspiration  to  the  Church. 
It  is  a  valuable  contribution  to  Christian  social  literature. 

J.    P.   LiCHTENBERGER. 

University  of  Pennsylvania, 


Seligman,  E.  R.  A.    The  Shifting  and  Incidence  of  Taxation.     (3  ed.)   Pp. 

xii,  427.  Price,  $3.00.  New  York:  Columbia  University  Press,  1910. 
The  third  edition  of  Professor  Seligman's  very  scholarly  work  on  Incidence 
of  Taxation  makes  mention  in  its  historical  part  of  some  writers  omitted 
in  previous  editions,  includes  a  fuller  discussion  of  taxes  on  agricultural  land, 
also  of  urban  real  estate,  brings  in  new  material  on  mortgage  taxation,  and 
introduces  a  discussion  of  stock  and  produce  exchange  taxes. 

The  results  of  the  New  York  investigation  of  1906  into  the  reflection  of 
mortgage  taxes  in  interest  rates  are  clearly  and  concisely  given;  also  the 
results  of  the  effect  of  local  financial  and  economic  conditions  on  the  ques- 
tion of  the  shifting  of  the  mortgage  tax,  as  indicated  in  the  investigation 
made  by  Professor  T.  S.  Adams  in  Wisconsin  and  neighboring  states  (pp. 
335-36).  The  author  shows  clearly  the  tendency  of  produce  and  stock  ex- 
change taxes  to  reflect  themselves  in  the  values  of  produce  and  of  stocks 
(pp.  384-85). 

It  might  be  suggested  that  practical  convenience  had  something  to  do 
with  influencing  the  parlor  car  companies  to  pay  the  one-cent  tax  on  parlor 
car  tickets  instead  of  shifting  it  to  the  passenger,  and  that  the  same  factor 
of  convenience  played  some  part  in  inducing  the  telephone  companies  in  the 
face  of  a  one-cent  tax  to  reduce  fifteen-cent  messages  to  ten  cents  (pp.  380-81). 

Mention  should  be  made  of  the  clearness  with  which  the  author  shows 
the  place  of  economic  friction  in  taxation,  and  also  both  the  value  of  the 
doctrine  of  incidence  and  its  limitations,  as  an  aid  to,  but  not  as  a  substitute 
for  the  necessary  study  of  economic  justice. 

Raymond  V.  Phelan. 
University  of  Minnesota. 


Shaekleton,  E.  H.     The  Heart  of  the  Antarctic,    2  vols.  Pp.  Ixx,  817.  Price, 

$10.00.    Philadelphia:  J.  B.  Lippincott  Company,  1909. 
These  volumes  are  the  record  of  the  British  expedition  in  the  years  1907  to 
1909,  during  which  the  British  flag  was  planted  within  about  one  hundred 
geographical  miles  of  the  South  Pole.    That  the  pole  itself  was  not  reached 
was  due  to  the  lack  of  provisions  necessary  for  the  further  advance,  as  when 


Digitized  by 


Google 


250  The  Annals  of  the  American  Academy 

the  party  turned  back  it  was  a  question  of  return  or  starve  to  death.  In 
fact  even  as  it  was,  this  fate  was  averted  only  by  devouring  the  flesh  of 
ponies  which  had  died  during  the  advance  and  lay  along  the  return  track. 
Under  the  circumstances,  therefore,  there  are  good  reasons  for  confident 
expectations  that  the  work  of  Shackleton's  expedition  paved  the  way  for 
the  attainment  of  the  South  Pole. 

The  first  of  the  two  volumes  is  devoted  to  the  narrative  account  of  the 
expedition  from  the  inception  of  the  idea  to  the  return  of  the  party  from 
the  point  "Farthest  South."  In  many  respects  the  incidents  recorded  are  not 
unlike  those  associated  with  other  polar  expeditions,  with  outfitting,  winter 
quarters,  storms,  hardships  and  narrow  escapes,  varied  only  by  the  personal 
items  and  lesser  detail.  Yet  despite  the  similarities,  the  author  has  written 
his  narrative  with  such  charm  of  simplicity  and  vividness  of  impression  as 
to  make  every  sentence  interesting.  The  whole-souled  generosity  evident 
in  the  unstinted  praise  of  the  work  of  different  members  of  the  party  shows 
that  it  was  truly  an  exploring  expedition,  and  not  a  group  of  assistants 
gathered  for  the  single  purpose  of  furthering  the  glory  of  the  leader.  As  an 
organizer,  leader  and  explorer  the  author  has  set  a  high  standard. 

The  second  volume  is  devoted  mainly  to  the  work  incidental  to  the  dis- 
covery of  the  south  magnetic  pole  by  Professor  David  and  his  party,  and  to 
the  summaries  of  the  scientific  results  of  the  expedition.  Different  chapters 
deal  with  geological  investigations,  biology,  meteorology  and  the  like,  each 
section  representing  the  work  of  one  part  of  the  expedition,  in  which  as  a 
whole  the  question  of  reaching  the  pole  seems  to  have  been  an  entirely  sec- 
ondary consideration,  rather  than  the  sole  object  sought.  As  indicative  of 
the  value  and  interest  of  the  scientific  result  might  be  cited  the  facts  that 
the  lowest  temperature  was  less  than  60  degrees  below  zero,  and  that  the 
average  annual  snowfall  does  not  equal  ten  inches  of  rain.  These  scientific 
summaries  are  necessarily  more  technical  than  is  the  narrative  in  the  first 
volume,  but  as  a  whole  they  are  simple  enough  for  the  lay  reader. 

The  many  illustrations,  particularly  the  sketches  in  color,  are  superb  and 
reflect  rare  credit  both  on  the  artist  of  the  expedition  and  on  the  publishers 
who  have  reproduced  them  so  excellently. 

Walter  S.  Tower. 
University  of  Pennsylvania, 


Smith,  8.  G.    Religion  in  the  Making.    Pp.  vii,  253.    Price,  $1.25.    New  York: 
Macmillan  Company,  19 10. 
Foster,  George  B.      The  Function   of  Religion  in  Man's  Struggle  for 

Existence.    Pp.  xi,  293.    Price,  $1.10.  Chicago:  University  of  Chicago 

Press,  1909. 
All  wise  friends  of  religion  and  its  institutions  know  that  from  time  to  time 
man  has  been  compelled  in  the  interests  of  new  truth,  or  new  realization  of 
truth  as  one  prefers,  to  restate  his  conceptions.  It  is  increasingly  evident  that 
the  developments  of  the  last  century  are  making  restatements  necessary  to- 
day.    It  is  a  strange  and  strained  condition  when  on  all  sides  one  finds 
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evidences  of  the  growth  of  the  religious  spirit,  evidenced  by  the  many  forms 
of  social  work,  yet  at  the  same  time  sharp  and  severe  criticism  of  the  church 
and  open  rejection  of  its  creeds. 

This  unhappy  situation  is  recognized  by  the  two  authors  whose  books  are 
here  considered.  Both  of  them  admit  that  something  needs  to  be  modified, 
both  agree  that  all  documents  and  institutions  must  submit  to  the  most 
searching  criticism,  that  tradition  is  not  final,  that  human  welfare  is  the  aim. 
Intellectually  in  general  accord,  in  method  they  entirely  differ. 

Dr.  Smith  has  long  been  pastor  of  the  People's  Church  in  St.  Paul  and 
a  leader  in  the  philanthropies  of  the  state  as  well  as  a  teacher  at  the  Uni- 
versity of  Minnesota.  There  he  has  conducted  a  class  in  "Biblical  Sociology" 
and  from  this  course  comes  the  material  in  the  book. 

Its  method  is  historical.  Dr.  Smith,  using  all  the  results  of  modern 
criticism,  endeavors  to  reconstruct  the  religious  development  of  the  Israelites 
in  order  that  we  may  understand  our  own  indebtedness  to  them.  The  sub- 
ject matter  is  grouped  under  The  Development  of  the  Idea  of  God;  Sacred 
Persons,  Places,  Services,  Objects,  Days.  Only  biblical  references  are  given 
so  the  text  is  unbroken.  Then  comes  a  chapter  on  the  "Hebrew  Conception 
of  Sanctity,"  which  shows  the  "change  from  what  is  essentially  a  ritual  of 
life  to  that  which  becomes  an  experience  of  righteousness."  In  the  last 
chapter  "Some  Resultant  Conclusions,"  Dr.  Smith  makes  plain  his  belief  that 
the  idea  of  one  God  is  the  most  important  in  history;  that  his  own  interest 
IS  with  the  prophet  rather  than  the  priest.  Essentially  conservative  but  fair, 
this  volume  should  be  of  help  in  promoting  a  study  of  the  Bible  that  is  more 
than  the  usual  effort  to  prove  established  faiths.  No  better  book  can  be 
found  for  a  students'  Bible  class.  A  real  service  has  thus  been  rendered  by  the 
author.  The  greatest  defect  is  probably  a  great  lack  of  sense  of  proportion 
in  attention  given  the  various  subjects. 

The  second  volume  comes  from  the  pen  of  the  professor  of  philosophy 
of  religion  in  the  University  of  Chicago.  The  full  title  is  "The  Function  of 
Religion  in  Man's  Struggle  for  Existence"  and  the  text  is  an  enlargement 
of  an  address  given  in  August,  igo8,  at  the  University  of  California. 

This  volume  is  for  those  who  in  doubt  are  hungering  and  thirsting  for 
tnith.  To  one  whose  ideas  are  fixed  it  can  only  be  revolutionary,  to  those 
whose  doubt  has  settled  in  firm  scepticism  it  will  be  too  reactionary.  The 
conservative  will  therefore  view  the  book  as  extremely  dangerous — and  so  it 
will  be  to  his  own  peace  of  mind.  To  the  reviewer  it  is  one  of  the  important 
studies  of  recent  years.  At  times  altogether  too  excursive  as  regards  explora- 
tion of  details,  the  author  ranges  over  a  vast  field  of  human  experience  and 
discusses  this  experience  in  an  illuminating  way.  The  casual  student  will 
hardly  keep  up  with  the  leader  for  the  current  of  thought  flows  steadily; 
there  are  no  chapter  headings,  and  no  table  of  contents  or  index.  The  vol- 
ume is  verbose  and  could  be  greatly  condensed  to  advantage. 

The  book  begins  with  a  description  of  the  older  philosophy  with  its  basic 
conception  of  substance  and  manifestation,  and  religion  as  really  "super- 
natural materialism."    "Humanism  prepared  the  way  for    .    .    .    Humanity." 
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The  idea  of  evolution  now  involves  the  concept  of  change  and  development. 
What  has  been  the  sphere  of  religion — is  it  a  revelation  of  God  to  man^or 
an  achievement  of  man?  How  is  religion  to  be  proven?  We  are  coming  to 
recognize  that  all  knowledge  is  experimental — "a  man  creates  whatever  con- 
cepts and  principles  he  may  need"  .  .  .  "to  the  same  ends  were  gods 
created."  "The  traditional  foundations  are  sapped,"  but  man  is  such  that 
religion  and  God  are  essential.  Hence  no  need  to  fear  that  he  will  abandon 
God. 

Religion  has  passed  these  many  stages;  has  been  used  to  maintain  vari- 
ous regimes.  Doubt  has  caused  trouble  but  made  possible  progress.  To-day 
as  well  as  at  any  time  in  the  past  we  must  trust  the  spirit  of  God  to  lead  us 
to  all  truth.  "Authority  is  made  for  freedom  and  not  freedom  for  authority." 
"Religfion  is  the  conviction  of  the  achievability  of  universally  valid  satisfac- 
tion of  the  human  personality." 

The  church  no  longer  holds  its  old  monopoly.  Her  weakness  to-day 
is  not  the  result  of  hostile  attacks.  "Her  critics  are  her  friends."  The 
difficulty  IS  that  "the  spiritual  values  of  the  people  are  conserved  and  nur- 
tured by  other  agencies  than  the  church."  The  self-preservation  attitude  of 
the  ecclesiastic  is  fatal.  The  church  must  be  revitalized  not  by  the  so-called 
institutional  method  of  practical  activity.  The  church  has  a  natural,  specific 
activity — the  bringing  of  men  into  association  so  that,  as  Paul  puts  it,  "you 
and  I  may  find  encouragement  in  each  other's  faith."  In  this  field  the  church 
should  be  in  sole  possession.  This  function  is  hers.  Through  faith  in  the 
present,  through  study  of  the  faith  of  the  past  we  shall  learn  "the  great 
eternal  book  of  life  for  the  living." 

Those  who  hesitate  for  this  faith  or  fear  for  religion  will  do  well  to 
avoid  this  book.  Yet  it  is  essentially  constructive,  not  destructive.  We  need 
more  such  books,  for  the  questions  of  to-day  cannot  be  answered  in  the  words 
of  the  older  philosophy. 

Carl  Kelsey. 
University  of  Pennsylvania. 


Van  Dyke,  Henry.    The  Spirit  of  America.    Pp.  xv,  276.    Price,  $1.50.    New 

York:  Macmillan  Company,  1910. 
The  seven  lectures  contained  in  this  volume  were  delivered  at  the  University 
of  Paris,  on  the  Hyde  Foundation.  The  material  was  prepared  with  special 
reference  to  a  French  audience,  and  the  purpose  "was  to  promote  an  intelligent 
sympathy  between  France  and  the  United  States."  Its  chief  interest  for 
American  readers  will  be  found  in  its  clear  and  interesting  presentation  of 
familiar  facts  and  ideas  "that  seem  vital,  significant  and  creative  in  the  life 
and  character  of  the  American  people." 

In  the  first  lecture  the  author  warns  his  audience  against  false  impres- 
sions received  from  Americans  travelling  abroad.  In  the  traveller,  away 
from  the  environment  which  has  made  him  what  he  is,  and  which  he  has 
helped  to  mould,  one  may  observe  characteristics  but  not  character.    Amid 
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all  the  concourses  of  world  travel  we  watch  in  vain  for  the  national  person- 
ality of  England  or  France  or  America,  It  is  never  exported.  The  soul  of 
a  people  lives  at  home.  These  lectures  seek  to  define  the  spirit  of  America 
^*as  the  creative  force,  the  controlling  power,  the  characteristic  element  of 
the  United  States," 

The  author  proceeds  to  describe  four  or  five  of  what  he  regards  *'as  the 
essential  qualities  or  ideas  which  enter  into  the  Spirit  of  America — self-reli- 
ance, the  spirit  of  fair  play,  will  power,  the  vital  energy  of  nature  which 
makes  an  ideal  of  activity  and  efficiency, — common  order,  and  social  co- 
operation." Finally  Dr.  Van  Dyke  shows  how  the  soul  of  the  people  has 
expressed  itself  in  education  and  in  social  effort  and  in  literature. 

After  describing  the  spirit  of  individualism,  fostered  in  America  from  the 
earlist  days,  in  chapter  V  the  author  strikes  the  significant  note  of  change 
in  modern  American  life — the  growing  tendency  toward  co-operation  which 
modifies  but  does  not  destroy  the  old  spirit  of  individualism  and  which  makes 
possible  the  realization  of  the  old  ideal  of  opportunity  and  fair  play  in  the 
midst  of  the  complex  life  of  to-day. 

Robert  £.  Chaddock. 
University  of  Pennsylvania. 


Wines,  F.  H.   Punishment  and  Reformation.    Pp.  xv,  387.    Price,  $1.75.    New 

York:  T.  Y.  Crowell  &  Co.,  1910. 
It  is  sufficient  comment  upon  the  popular  appreciation  of  this  .volume  to  state 
that  the  "New,"  Enlarged  Edition  (not  "Revised"  as  advertised  in  a  circular 
by  the  company)  is  the  ninth  edition.  Few  works  of  so  technical  a  char- 
acter have  been  so  widely  read.  The  "New"  and  "Enlarged"  portions 
of  this  edition  consist  of  a  second  preface  and  an  appendix  containing  two 
addresses,  the  first,  a  paper  read  before  the  National  Conference  of  Charities 
and  Corrections  in  Portland,  Me.,  June,  1904,  on  "The  Treatment  of  the 
Criminal,"  the  second,  an  essay  prepared  for  the  International  Congress  of 
Science  and  Arts  at  St  Louis,  Mo.,  September,  1904,  subject,  "The  New 
Criminology." 

The  book  treats  in  a  masterly  manner  the  development  and  history  of 
modern  penal  methods.  The  chamber  of  horrors  presented  in  the  chapter 
on  Intimidation  and  Torture  is  set  in  wide  contrast  with  the  Elmira  system 
and  other  methods  of  reclaiming  the  criminal  by  wise  and  humane  treatment. 
Both  in  the  beginning  and  closing  chapters  of  the  book,  the  author  discusses 
modern  criminological  science  and  has  done  much  to  popularize  the  point  of 
view  of  the  positive  school  of  criminologists.  Perhaps  no  higher  tribute  to 
the  sanity  of  the  author's  views  could  be  paid  than  to  call  attention  to  the 
fact  that  the  book  has  gone  through  its  nine  editions  without  the  need  of  a 
thorough  revision.  In  the  midst  of  a  rapidly  developing  science,  it  still 
remains  a  recognized  authority. 

J.    P.   LiCHTENBERGER. 

University  of  Pennsylvania. 
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SESSION  IN  HONOR  OF  THE 
JAPANESE  COMMISSION  REPRESENTING  THE  CHAM- 
BERS OF  COMMERCE  OF  JAPAN 

Thursday  Evening,  October  28,   1909. 


On  Thursday  evening,  October  28,  1909,  the  Academy  held  a 
session  in  honor  of  the  Japanese  Commercial  Commission,  repre- 
senting the  Chambers  of  Commerce  of  Japan.  The  Commission 
■whose  members  are  men  of  high  standing  in  their  country,  states- 
men, lawyers,  journalists  and  merchants,  visited  the  larger  indus- 
trial and  commercial  cities  in  different  parts  of  the  United  States. 
They  were  entertained  while  in  this  country  by  the  Chambers  of 
Commerce  of  our  Pacific  Coast  States.  Representatives  of  the 
United  States  Government  also  accompanied  the  Commission  on 
its  entire  trip  through  the  country. 

The  Chairman  of  the  Commission  was  Baron  Eiichi  Shibusawa, 
President  of  the  Dai-ichi  Bank,  Tokyo.  The  other  members  of  the 
Commission  and  the  cities  from  which  they  came  were  as  follows: 

TOKYO. — BuEi  Nakano,  President  Tokyo  Chamber  of  Com- 
merce ;  Heizaemon  Hibiya,  Vice-President  Chamber  of  Commerce ; 
Sakutaro  Satake,  Member  of  House  of  Representatives;  Kenzo 
IwAHARA,  Director  of  Mitsui  &  Co.;  Kaichiro  Nedzu,  President 
Tobu  Railway  Company;  Zenjuro  Horikoshi,  Exporter;  Kunizo 
Koike,  Broker ;  Rinnosuke  Hara,  Engineering  Contractor ;  Toku- 
NosuKE  Machida,  Trustee  of  Chamber  of  Commerce;  Narazo 
Takatsuji,  Director  of  Kanegafuchi  Spinning  Company;  Torajiro 
Watase,  President  Agricultural  Association;  Sueo  Iwaya,  Mem- 
ber of  Hakubunkan  Publishing  Company;  Baron  Naibu  Kanda, 
Professor  Peer's  School;  Taizo  Kumagai,  Physician;  Takajiro 
Minami,  Professor  Tohoku  University;  Motosado  Zumoto,  Pro- 
prietor of  "Jstp^"  Mail." 

OSAKA. — MiCHio  Doi,  President  Osaka  Chamber  of  Com- 
merce ;  Tokugoro  Nakahashi,  President  Osaka  Mercantile  Steam- 
ship Company;  Bokushin  Oi,  Member  of  House  of  Representa- 
tives; TosHio  Matsumura,  Assistant  Mayor  of  Osaka;  Tamen- 
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osuKE  IsHiBASHi,  Member  of  House  of  Representatives ;  Einosuke 
IwAMOTO,  Broker;  Heibei  Sakaguchi,  Silk  Weaver. 

KYOTO. — ^JiHEi  NisHiMURA,  President  Kyoto  Oiamber  of 
Commerce;  Nariyoshi  Nishi-ike,  Secretary  Kyoto  Chamber  of 
Commerce. 

YOKOHAMA. — Kahei  Otani,  President  Yokohama  Cham- 
ber of  Commerce;  Kinsaku  Soda,  Member  Chamber  of  Commerce; 
Akira  Shito,  President  Silk  Conditioning  House. 

KOBE. — KojiRO  Matsukata,  President  Kobe  Chamber  of 
Commerce;  Kumejiro  Taki,  Manufacturer  of  Fertilizers;  Shin- 
KiCHi  Tamura,  Exporter. 

NAGOYA. — KiNNOSUKE  Kanno,  Member  Chamber  of  Com- 
merce; ToMiNOSUKE  Kadono,  Vice-President  Nagoya  Chamber  of 
Commerce;  Morimatsu  Ito,  Banker. 

At  the  session  of  the  Academy  at  which  the  Commission  was 
received,  addresses  were  made  by  four  members. 

Baron  Shibusawa,  the  Chairman. 

Baron  Kanda,  Professor  in  the  Peer's  School,  Tokyo. 

Mr.  Midzuno,  Consul-General  of  Japan  at  New  York. 

Mr.  Zumoto,  proprietor  of  the  "J^^P^^n  Mail." 

The  Chairman  of  the  meeting,  Professor  Emory  R.  Johnson, 
who  presided  because  of  the  unavoidable  absence  of  Professor  L. 
S.  Rpwe,  President  of  the  American  Academy  of  Political  and 
Social  Science,  after  welcoming  the  members  of  the  Commission, 
in  the  name  of  the  Academy,  and  pointing  out  the  significance  of 
their  visit,  said: 

During  the  last  ten  years  we  have  heard  much  about  the 
awakening  of  the  Far  East.  There  is  every  indication  that  the 
time  has  now  arrived  for  another  awakening,  namely,  the  awaken- 
ing of  the  West  to  this  stirring  of  the  East.  I  know  of  nothing 
that  can  contribute  so  much  to  this  purpose  as  the  visit  of  this  dis- 
tinguished group  of  statesmen,  educators,  merchants  and  jour- 
nalists of  Japan.  It  is  the  kind  of  an  embassy  of  which  Japan  and 
the  United  States  may  well  be  proud.  The  personal  ties  here 
formed  will  mean  much  to  the  future  relations  between  the  two 
countries,  for  it  is  the  lack  of  such  personal  relations  that  gives 
rise  to  misuderstandings  and  misconceptions  and  leads  to  the  per- 
petuation of  prejudices. 
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Our  welcome  to  the  members  of  the  Commission  is  coupled 
with  a  keen  appreciation  of  the  great  service  which  they  are  doing 
in  bringing  home  to  us  the  significance  of  modern  Japan.  The 
people  of  the  United  States  have  quite  as  much  to  learn  from  this 
Commission  as  its  members  have  to  learn  from  us.  A  nation  that 
has  accomplished  so  much  as  has  Japan  during  the  past  fifty  years 
must  possess  a  civilization  and  a  culture  which  all  nations  may  well 
study.  One  of  the  great  needs  of  western  nations  at  the  present 
time  is  a  better  understanding  of  the  eastern  countries  and  peoples. 
Nothing  can  contribute  more  than  this  to  the  progress  of  the  world 
in  peace  and  international  unity. 
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THE   JAPANESE   COMMERCIAL   COMMISSION 


By  Baron  Eiichi  Shibusawa, 

Chairman  Commission  representing  Chambers  of   Commerce  of  Japan, 

President  Dai-Ichi  Bank,  Tokyo. 


Mr.  Chairman,  Ladies  and  Gentlemen:  You  have  done  me  a 
great  honor  by  inviting  me  to  address  a  distinguished  and  intelli- 
gent audience  like  this.  A  relic  of  an  old  and  defunct  system  of 
education,  I  hardly  feel  myself  qualified  to  address  a  learned 
audience  such  as  I  am  now  facing.  I,  therefore,  feel  the  honor 
all  the  more. 

I  wish,  in  the  first  place,  to  say  a  word  about  the  origin  of  the 
present  visit  of  the  Japanese  Commercial  Commission.  With  a 
view  to  a  better  and  closer  understanding  of  each  other,  and  to  the 
promotion  of  neighborly  relations  between  the  two  nations,  the 
Chambers  of  Commerce  of  Tokyo,  Osaka,  Kyoto,  Yokohama  and 
Kobe  last  year  invited  your  Pacific  Coast  chambers  of  commerce 
to  send  over  a  commission  to  Japan.  The  invitation  was  accepted, 
and  a  representative  body  of  business  men  from  the  Pacific  Coast 
paid  us  a  visit  about  the  same  time  that  your  fleet  visited  us,  also 
at  our  invitation.  Pleased  with  the  welcome  their  representatives 
met  with  in  Japan,  the  chambers  of  commerce  in  the  Pacific  Coast 
States  invited  us  this  year,  and  the  result  is  that  we  are  now  touring 
through  this  country  as  their  guests. 

Japan,  as  you  know,  was  first  introduced  to  the  Western  world 
by  Commodore  Perry,  a  little  over  half  a  century  ago.  Until  that 
time  Japan  had  followed  a  policy  of  seclusion  which  had  been 
forced  upon  her  by  a  train  of  events  which  it  would  be  impossible 
for  me  to  narrate  within  the  time  at  my  disposal.  I  shall  content 
myself  with  saying  that  that  policy  of  seclusion  was  quite  foreign 
to  the  spirit  of  the  Japanese  people  and  that  its  adoption  was 
against  their  will. 

It  was  fortunate  for  Japan  and  America  that  our  introduction 
to  the  ways  of  the  Occidental  world  was  performed  by  men  of 
liberal  sympathy  and  breadth  of  view,  like  Commodore  Perry  and 
Townsend  Harris.      Were  it  not  for  the  patient  and  considerate 
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manner  in  which  the  delicate  task  was  undertaken  by  those  dis- 
tinguished men,  it  might  not  have  been  possible  to  effect  the  opening 
of  Japan  without  bloodshed.  It  is,  therefore,  only  natural  that  the 
memory  of  these  men  is  cherished  with  a  feeling  of  deep  gratitude 
by  all  intelligent  Japanese. 

Inaugurated  under  these  auspicious  circumstances,  the  friendly 
relations  between  the  United  States  and  Japan  have  since  been 
steadily  strengthened,  until  to-day  those  relations  are  beyond  the 
power  of  mischief-makers  seriously  to  disturb.  The  unfailing 
friendliness  of  America  toward  us  may  almost  be  said  to  be  an 
article  of  faith  with  our  people.  How  greatly  they  value  your 
friendship  and  how  strongly  they  desire  to  retain  it,  you  can  easily 
imagine  when  I  tell  you  that  our  present  trip  excited  an  unprece- 
dentedly  lively  interest  among  all  classes  of  the  Japanese  people, 
from  His  Majesty  the  Emperor  down  to  the  man  in  the  street. 

His  Imperial  Majesty  was  so  pleased  with  our  trip  that  on  the 
eve  of  our  departure  he  gave  us  a  banquet  at  one  of  his  detached 
palaces  in  Tokyo,  when  he  honored  us  with  a  most  gracious  mes- 
sage through  the  minister  of  his  household. 

Since  our  arrival  at  Seattle  on  the  first  of  September  we  have 
been  amongst  your  people  for  nearly  two  months,  everywhere 
receiving  the  most  gratifying  evidences  of  courtesy  and  friendliness. 
Such  has,  indeed,  been  the  uniform  kindness  of  the  people  we  have 
met  that  I  am  at  times  inclined  to  believe  that  the  whole  nation  has 
turned  into  a  reception  committee.  We  are  sincerely  glad  to  know 
that  our  friendly  sentiments  are  fully  reciprocated  by  the  people  of 
this  great  republic. 

It  is  quite  natural  that  two  nations,  bound  together  by  such 
strong  ties  of  friendship  as  unite  Japan  and  America,  should  have 
an  extensive  and  growing  trade  between  them.  To  increase  that 
trade  as  much  as  possible  is  the  desire  of  the  Japanese  people,  and 
it  is  with  this  in  view  that  we  are  utilizing  this  trip  for  the  inspec- 
tion of  your  industrial  plants  and  the  study  of  your  financial  and 
business  methods. 

It  is  sometimes  remarked  by  superficial  observers  with  an  air 
of  reproach  that  the  Japanese  buy  less  from  America  than  they 
sell  to  her.  It  is  true,  but  they  fail  to  notice  that  this  is  largely 
the  result  of  the  indifference  of  the  American  business  man  to  the 
cultivation  of  foreign  markets.     In  any  case,  I  can  safely  assure 
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you  that  the  object  constantly  kept  in  our  minds  in  prosecuting  our 
investigations  is  to  find  out  what  produce  or  manufactures  we  may 
profitably  buy  from  you,  as  well  as  to  find  out  what  we  can  sell 
to  you. 

We  come  to  you  on  a  mission  of  peace  and  commerce,  and, 
unlike  our  important  political  embassies  which  visited  the  United 
States  in  i860  and  1871,  we  are  not  charged  with  any  official 
message.  We  come  from  our  people  accredited  to  the  people  of 
America,  and,  as  such,  we  are  everywhere  accorded  the  most 
cordial  welcome.  From  the  warmth  of  the  welcome  we  meet  with 
we  are  encouraged  to  hope  that  our  mission  will  be  crowned  with 
complete  success. 
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EDUCATION  IN  JAPAN 


By  Baron  Naibu  Kanda, 
Professor  Peer's  School,  Tokyo. 


Ladies  and  Gentlemen :  In  the  short  time  at  my  disposal  I  can 
hope  to  give  you  but  a  glimpse  of  the  subject  before  us,  and  must 
refer  you  to  the  reports  of  the  Department  of  Education  and  other 
similar  publications  for  more  detailed  information. 

I  have  in  my  possession  a  watch  bearing  a  fine  portrait  engrav- 
ing of  President  Buchanan,  presented  to  the  Taicoon,  who  was  sup- 
posed to  be  the  Emperor,  at  the  time  the  first  embassy  was  dis- 
patched to  the  United  States  in  i860.  The  embassy  consisted  of 
three  chief  ambassadors,  twelve  subordinates  and  some  sixty 
attendants  in  train — all  in  full  native  costume,  wearing  swords, 
top-knots  and  all.  A  leaf  of  Frank  Leslie's  illustrated  paper  rep- 
resents the  presentation  scene,  at  which  were  present  gentlemen 
with  an  abundance  of  linen  and  scarfs,  and  ladies  in  the  monstrous 
crinoline  of  those  days.  The  watch  is  described  as  a  fine  specimen 
of  American  workmanship,  presented  to  the  Mikado,  as  the  Taicoon 
was  supposed  to  be,  in  view  of  the  prospective  trade  and  commerce 
between  the  two  countries. 

The  late  Mr.  Stevens,  whose  unfortunate  end  at  the  hand  of 
an  assassin  was  as  much  a  blow  to  the  people  of  Japan  as  it  was 
to  his  own,  once  told  me  that  he  remembered  as  a  boy,  six  years  old, 
being  led  by  his  father  to  join  the  crowd  that  thronged  to  witness 
the  procession  of  the  daimios  as  they  marched  up  to  the  White 
House,  and  how  when  one  of  them  dropped  a  fan  the  crowd  rushed 
upon  it  and  tore  it  into  bits  for  a  souvenir.  When  I  hear  such 
reminiscences  from  the  lips  of  living  men  and  look  upon  the 
present,  I  feel  like  exclaiming,  with  the  great  Roman  orator, 
0  tempora,  0  mores!  but  with  quite  a  different  spirit  from  that 
in  which  those  memorable  words  were  uttered. 

What  changes  have  taken  place  in  both  Japan  and  America 
since  those  days!  Both  have  undergone  the  terrible  ordeals  of 
civil  and  foreign  struggles  which  have  stirred  the  nation's  lifeblood 
to  its  very  depth.  Both  have  been  tested  in  the  crucible  and 
been  proven  to  be  of  sound  metal.      But  greater  far  than  those 
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events,  memorable  and  historical  as  they  are,  are  the  results  of 
those  material,  intellectual  and  social  upheavals  which  have  been 
going  on  in  both  countries  for  the  last  half  a  century. 

Japan  has  emerged  from  the  darkness  of  Oriental  seclusion 
into  the  sisterhood  of  the  world's  enlightened  nations.  To  Amer- 
ica is  due  her  first  introduction  to  the  West.  Japan  is  not  the 
nation  to  forget  this  debt  of  gratitude,  and  the  magnificent  monu- 
ment on  the  white  beach  at  Kurihama,  where  Commodore  Perry 
first  landed,  attests  this  sense  of  the  nation's  gratitude. 

People  are  apt  to  speak  of  the  recent  progress  of  Japan  as 
something  marvelous  as  it  is  unprecedented  in  the  world's  history, 
but  they  forget  she  had  simply  shut  herself  up  for  three  hundred 
years  in  order  to  preserve  her  national  integrity  from  foreign  ag- 
gression. When  in  history  did  two  civilizations  ever  come  into  sudden 
and  close  contact,  as  the  Eastern  and  the  Western  did  in  Japan, 
except  as  a  result  of  conquest?  War  and  bloodshed  do  not  foster 
the  cumulative  development  of  human  society.  Civilization  only 
thrives  under  the  genial  rays  of  the  sun  of  peace. 

Long  before  King  Alfred  founded  his  schools,  or  Charlemagne 
gave  patronage  to  men  of  learning,  away  back  in  the  reign  of  the 
Emperor  Mommu  (A.  D.  697),  the  subject  of  education  had 
received  much  attention  in  Japan,  the  Chinese  classics,  including 
"Yeki,"  the  book  of  divination,  "Rongo,"  the  Confucian  analects, 
etc.,  having  been  introduced  from  Korea  after  the  invasion  of 
that  country  by  the  Empress  Jingo,  A.  D.  284.  The  doctrines 
of  Confucius,  inculcating  the  virtues  of  loyalty,  filial  piety,  humanity 
and  justice,  once  introduced  amongst  a  people  naturally  enter- 
taining profound  reverence  for  their  deities  and  their  ancestors, 
found  a  congenial  soil  in  the  national  feelings  and  customs,  and 
wer<*.  easily  propagated  throughout  the  country.  In  701  A.  D. 
regulations  relating  to  education  were  established,  providing  for 
the  organization  of  a  university  in  the  capital,  with  courses  in 
history,  classics,  laws  and  mathematics.  A  similar  school  was 
established  in  each  province  and  endowed  with  extensive  tracts 
of  public  land.  Powerful  nobles  established  schools  in  their  own 
domains  for  the  training  of  the  children  belonging  to  the  ruling 
classes.  Education  in  those  ancient  times  was  the  monopoly  of  the 
upper  classes,  the  masses  being,  as  a  rule,  excluded  from  the 
privilege. 
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Buddhism,  introduced  from  China  in  the  sixth  century,  widely 
spread  among  all  classes,  counted  among  its  converts  some  mem- 
bers of  the  imperial  family,  and  exercised  a  great  influence  on  the 
literary,  social  and  religious  institutions  of  those  times.  Then 
followed  a  long  period  of  struggles  for  supremacy  amongst  the 
powerful  nobles,  causing  profound  disturbances  and  throwing  edu- 
cation into  a  state  of  decline.  During  this  period  culture  and 
learning  owed  their  preservation  largely  to  Buddhist  priests  and 
temples,  as  did  learning  in  Europe  to  the  monasteries  during  the 
Dark  Ages  when  it  was  undergoing  a  similar  experience. 

The  beginning  of  the  seventeenth  century  may  be  said  to  mark 
the  renaissance,  when  Tokugawa  lyeyasu  established  his  seat  of 
government  at  Yedo  (present  Tokyo).  After  the  restoration  of 
peace  throughout  the  country  he  directed  his  attention  to  the  pro- 
motion of  arts  and  sciences.  Scholars  were  invited  from  all  over 
the  country  and  given  every  encouragement  to  carry  on  their  studies, 
several  libraries  being  established  for  their  benefit.  Toward  the 
close  of  the  eighteenth  century  a  great  college  for  the  teaching  of ' 
Chinese  philosophy  was  established  in  Yedo,  with  a  permanent  en- 
dowment, and  all  the  students  were  educated  at  government  expense. 
Men  of  learning  were  invited  from  all  over  the  country,  and  every 
feudal  lord  was  encouraged  to  send  a  certain  number  of  picked 
men  up  to  the  capital  to  attend  the  lectures.  This,  naturally, 
brought  the  best  blood,  the  best  brains,  of  the  land  into  close  contact 
with  one  another  and  facilitated  the  exchange  of  views  and  opinions 
which  slowly  paved  the  way  for  the  final  overthrow  of  feudalism 
and  the  unification  of  the  country  under  the  imperial  rule. 

In  the  meantime  each  feudal  lord  had  established  schools  in 
his  own  province,  according  to  the  plan  adopted  by  the  Shogun's 
government,  and  was  educating  the  children  of  his  retainers.  But 
education  in  those  days  was  still  calculated  to  impart  such  knowl- 
edge as  was  deemed  needful  for  the  hereditary  ruling  classes,  and 
consisted  of  the  study  of  Chinese  philosophy,  history  and  literature, 
Japanese  literature,  law  and  mathematics.  As  to  physical  educa- 
tion, archery,  horsemanship,  spear  practice  and  fencing  were  the 
chief  exercises,  to  which  may  be  added  the  judo,  swimming,  etc. 

During  the  latter  part  of  the  administration  of  the  Tokugawa 
Shoguns,  arts  and  sciences  emerged  from  the  narrow  sphere  of 
Chinese  philosophy,  to  be  gradually  permeated  with  the  influences 
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of  Western  civilization.  Scholars  had  long  been  studying  Western 
science  from  Dutch  books,  medical  science  particularly.  The  Dutch 
were  the  only  people  allowed  to  trade  with  Japan  during  the 
period  of  her  seclusion. 

It  was  at  this  juncture  that  Commodore  Perry  knocked  at  the 
gate  of  Japan  and  caused  her  to  abandon  her  policy  of  seclusion. 
No  wonder  America  found  a  ready  pupil  in  a  nation  that  had 
enjoyed  the  culture  and  refinement  of  over  three  hundred  years 
of  peaceful  administration  under  the  Shogunate.  Then  came  one 
of  the  most  remarkable  events  in  modern  history — ^the  abolition  of 
the  dual  government  of  the  rightful  Emperor,  the  Mikado,  and 
the  Generalissimo,  the  Shogun — ^the  voluntary  surrender  of  the 
feudal  lords  of  all  their  hereditary  rights  and  possessions,  thus 
placing  the  unified  nation  under  the  direct  imperial  rule. 

This  ushered  in  the  glorious  new  era  of  the  present  time,  the 
era  of  progress  and  reform  under  the  benign  rule  of  our  illustrious 
Emperor.  In  1872  our  present  Government  sent  the  first  embassy 
to  the  United  States.  The  chief  ambassador  was  Prince  Iwakura, 
father  of  the  present  Minister  of  the  Imperial  Household.  In  his 
suite  were  men  whose  names  will  go  down  to  posterity  as  the 
makers  of  New  Japan,  among  whom  was  the  late  Prince  Ito  him- 
self, whose  sudden  death  has  thrown  the  whole  country  into  deepest 
gloom  and  will  be  profoundly  felt  in  the  international  relations  of 
eastern  Asia.  Jo  Niishima,  the  late  founder  of  Doshisha  College, 
had  finished  his  course  at  Amherst  and  was  studying  at  Andover 
Theological  School.  The  choice  fell  upon  him  to  accompany  the 
late  Viscount  Tanaka  as  the  head  of  the  Educational  Commission 
on  his  tour  through  America  and  Europe.  Jo  Niishima,  no  doubt, 
made  wise  use  of  the  opportunities  thus  afforded  him,  which  he 
turned  to  good  account  in  subsequently  founding  his  own  school, 
Doshisha.  In  the  same  year  the  new  code  of  education  was  pro- 
mulgated. The  purport  of  the  imperial  rescript  then  issued  was  as 
follows : 

*The  acquirement  of  knowledge  is  essential  to  success  in  life. 
All  knowledge,  from  that  necessary  for  daily  existence  to  that 
necessary  to  officials,  farmers,  merchants,  artisans,  physicians,  etc., 
for  their  respective  vocations,  is  acquired  by  learning.  A  long  time 
has  elapsed  since  schools  were  first  established.  But  for  farmers, 
artisans  and  merchants,  and  also  for  women,  learning,  owing  to 
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a  grave  misapprehension,  was  regarded  as  beyond  their  sphere. 
Even  among  the  higher  classes  much  time  was  spent  in  the  useless 
occupation  of  writing  poetry  and  composing  maxims,  instead  of 
learning  what  would  be  for  their  own  benefit  as  well  as  for  that  of 
the  state.  Now  an  educational  system  has  been  established  and  the 
schedules  of  study  remodeled.  It  is  designed  henceforth  that 
education  shall  be  so  diffused  that  there  may  not  be  a  village  with 
an  ignorant  family  nor  a  family  with  an  ignorant  member.  Persons 
who  have  hitherto  applied  themselves  to  study  have  almost  always 
looked  to  the  Government  for  their  support.  This  is  an  erroneous 
notion  proceeding  from  long  abuse,  and  every  person  should  hence- 
forth endeavor  to  acquire  knowledge  by  his  own  exertion." 

The  educational  system  thus  promulgated,  after  repeated 
modifications  to  meet  the  exigencies  of  the  time,  is  practically  what 
we  have  to-day. 

I  can  hope  to  give  you  but  the  merest  outline  of  this  system. 
To  begin  at  the  top,  there  are  the  three  universities  of  Tokyo,  Kyoto 
and  the  Northeast,  the  Sapporo  Agricultural  College,  organized  by 
the  late  President  Clark,  of  Amherst  Agricultural  College,  forming 
the  only  existing  faculty  of  the  latter;  the  College  of  Science  of 
that  university  will  be  opened  next  year.  Besides  these  there  are 
several  non-governmental  institutions,  which,  in  number  of  under- 
graduates, are  even  larger  than  some  of  the  governmental  univer- 
sities. Among  them  are  the  Waseda  University,  founded  by  Count 
Okuma,  one  of  the  most  prominent  statesmen  of  Japan,  and  the 
Keiogijuku  University,  founded  before  the  Meiji  era  by  Mr. 
Fukuzawa,  one  of  the  pioneers  of  Western  civilization  in  Japan, 
who  has  repeatedly  declined  the  Emperor's  overtures  to  recognize 
his  services  by  raising  him  to  the  peerage. 

The  candidates  for  admission  to  the  government  universities 
must  have  passed  through  the  government  higher  schools,  which 
correspond  to  American  colleges  in  the  breadth  and  depth  of  the 
training  given.  There  are  eight  such  schools  scattered  throughout 
the  country.  There  are  courses  in  these  schools  fitting  for  the 
Colleges  of  Law  and  Literature,  for  the  Colleges  of  Science, 
Engineering  and  Agriculture,  and  for  the  College  of  Medicine,  in 
which  latter  course  German  is  studied  more  than  English.  Until 
quite  recently  a  university  education  was  looked  upon  as  a  sine  qua 
non  for  all  ambitious  young  men  wishing  to  rise  in  the  world. 
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Thus,  to  trace  a  boy's  career:  after  finishing  six  years'  train- 
ing in  a  primary  school,  where  he  is  admitted  at  six,  and  which, 
by  the  way,  forms  the  period  of  compulsory  education,  he  passes 
into  the  middle  school,  where  he  receives,  say  from  thirteen  to 
eighteen,  a  training  similar  to  that  in  American  high  schools.  He 
then  enters  a  higher  school,  just  described,  and  takes  a  course  of 
three  years,  preparatory  to  one  of  the  university  colleges.  There 
are  27,000  elementary  schools  and  300  secondary,  or  middle,  schools. 
You  can  imagine,  then,  how  the  eight  higher  schools  must  be  con- 
gested by  the  number  of  applicants.  Such,  indeed,  is  the  case  even 
to-day  when  university  education  has  ceased  to  be  regarded  as  the 
only  gateway  to  success  in  life,  when  schools  for  technical,  com- 
mercial and  other  special  education  have  come  to  play  such  an  im- 
portant part  in  national  education.  The  higher  schools  have  seven 
or  eight  times  more  applicants  than  they  can  admit.  The  question 
as. to  what  becomes  of  the  enormous  majority  of  disappointed  can- 
didates is  a  very  serious  one.  Most  of  them  wait  year  after  year, 
swelling  the  number  of  pupils  at  private  preparatory  schools ;  many 
enter  the  private  universities,  above  mentioned,  where  the  standard 
of  admission  is  not  so  high  as  in  the  government  institutions,  while 
not  a  few  turn  their  thoughts  to  America  and  American  colleges. 
Within  the  last  ten  or  fifteen  years,  in  order  to  enhance  the  develop- 
ment of  national  resources,  both  the  central  and  local  governments 
have  done  much  toward  encouraging  technical,  agricultural  and 
commercial  education. 

Technical  Education. — There  are  four  higher  technical  schools, 
located  respectively  in  Tokyo,  Osaka,  Kyoto  and  Kumamoto,  admit- 
ting students  who  have  passed  through  middle  schools.  The  in- 
struction g^ven  is  in  dyeing  and  weaving,  ceramics,  applied  chemistry, 
mechanical  technology,  electrical  technology,  industrial  designing, 
brewing,  metallurgy,  shipbuilding,  etc.  There  are,  besides,  about 
two  hundred  technical  schools  of  an  intermediate  grade  scattered  in 
the  different  provinces,  receiving  more  or  less  subsidy  from  the 
national  treasury,  while  there  are  over  five  thousand  schools  of  a 
lower  grade,  each  school  having  more  applicants  every  year  than 
it  can  admit. 

Commercial  Education, — As  to  commercial  education,  the 
schools  are  divided  into  lower,  middle  and  higher  commercial  schools. 
There  are  four  higher  commercial  schools,  candidates  applying  for 
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admission  to  which  must  have  passed  through  the  middle-school 
course.  The  Tokyo  Higher  Commercial  School  was  founded  by 
the  late  .Viscount  Mori  and  Baron  Shibusawa,  in  1875,  as  a  private 
institution.  It  was  subsequently  brought  under  the  control  of  the 
Government,  and  at  present  enjoys  the  reputation  and  standing 
of  a  university  college. 

Its  courses  are  divided  into  a  one-year  preparatory  course,  a 
three-year  principal  course  and  two-year  post-graduate  course.  The 
subjects  taught  are:  (i)  Commercial  Morality;  (2)  Commercial 
Correspondence;  (3)  Commercial  Arithmetic;  (4)  Commercial 
Geography  and  History;  (5)  Bookkeeping;  (6)  Mechanical  En- 
gineering; (7)  Merchandise;  (8)  Political  Economy;  (9)  Finance; 
(10)  Statistics;  (11)  Private  Law;  (12)  Bankruptcy  Law;  (13) 
Commercial  Administrative  Law;  (14)  International  Law;  (15) 
English  and  one  other  foreign  language,  French,  German,  Russian, 
Chinese,  Korean,  Italian  or  Spanish;  (16)  Theory  of  Commerce; 
(17)  Practice  in  Commerce;  (18)  Gymnastics.  In  the  post- 
graduate course  are  taught  the  following  subjects:  (i)  Political 
Economy;  (2)  Civil  Law;  (3)  Commercial  Law  and  Comparative 
Commercial  Law;  (4)  International  Law;  (5)  Constitutional  Law; 
(6)  Economic  Conditions  of  Eastern  Countries;  (7)  History  of 
Modern  Diplomacy;  (8)  Criminal  Law;  (9)  Foreign  Languages, 
to  which  are  added  the  elective  courses:  (i)  Trade;  (2)  Banking; 
(3)  Speculation;  (4)  Communication;  (5)  Insurance;  (6)  Man- 
agement of  Commercial  Business ;  (7)  Consular  Service. 

Of  the  commercial  schools  of  secondary  grade  there  are  sixty- 
one  in  number,  and  of  the  lower  grade  over  two  hundred  scattered 
all  over  the  country.  The  tendency  among  the  youths  to  seek 
higher  education  culminating  in  the  university  is  slowly  on  the 
decrease,  and  the  number  of  technical  and  business  schools  is 
gradually  increasing. 

Agricultural  Education. — ^The  agricultural  history  of  Japan 
IS  most  closely  connected  with  the  history  of  our  national  prosperity, 
and  at  present  the  majority  of  the  people  are  engaged  in  farming. 
It  is  especially  noticeable  that,  from  the  olden  time  to  the  present, 
wise  sovereigns  and  ministers  have  fostered  and  encouraged  this 
industry,  regarding  it  as  "the  backbone  of  the  nation."  But 
previous  to  the  restoration  everything  connected  with  agriculture 
was  far  from  being  satisfactory,  and  it  was  not  until  quite  recently 
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that  the  system  of  agricultural  education  was  thoroughly  organized. 
Of  the  agricultural  schools  of  various  grades  and  description  there 
are  over  five  hundred.  The  highest  institutions  of  the  kind  are 
the  Agricultural  College  of  the  Tokyo  Imperial  University  and  that 
of  the  Northeastern  University,  the  latter  represented  by  Dr. 
Minami,  of  the  present  mission. 

Normal  Schools. — There  are  two  higher  normal  schools  for 
men  in  Tokyo  and  Hiroshima,  training  teachers  for  ordinary  normal 
schools  and  for  middle  schools,  and  over  seventy  ordinary  normal 
schools,  training  teachers  for  elementary  schools.  There  are  two 
higher  nonnal  schools  for  women  in  Tokyo  and  Nara,  training 
women  teachers  for  ordinary  normal  schools,  there  being  in  each  a 
department  for  women  teachers. 

Other  Special  Schools. — Besides  the  schools  thus  far  men- 
tioned, there  are  other  special  schools,  such  as  medical  schools,  the 
Tokyo  School  of  Foreign  Languages,  where  instruction  is  given 
in  English,  German,  French,  Russian,  Chinese,  Korean,  Italian, 
Spanish,  Hindustani,  Malay  and  Tamil ;  the  Tokyo  Academy  of 
Music;  the  Tokyo  Fine  Art  School;  the  Deaf  and  Dumb  School, 
etc.,  etc. 

I  have  spoken,  in  spite  of  all  I  have  said,  only  of  the  schools 
coming  under  the  control  of  the  Department  of  Education.  Nothing 
has  been  said  of  the  schools  under  other  departments,  such  as  the 
Army  and  Navy  Departments,  the  Department  of  Communications 
and  the  Department  of  Agriculture  and  Commerce.  But  if  I  have 
succeeded  in  giving  you  the  merest  outline,  I  shall  feel  highly 
rewarded.  What  I  have  said  will  at  least  suffice  to  show  with 
what  eagerness  modern  Japan  is  seeking  after  knowledge  and  with 
what  eagerness  both  the  government  and  enterprising  public 
men  are  striving  to  satisfy  this  popular  demand. 
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By  M.  Zumoto, 

Part   owner   of  the   "Japan   Times,"   of   Tokyo;    Director   of   the    Oriental 

Information  Agency  in  New  York. 


Mr.  President,  Members  of  the  Academy,  Ladies  and  Gentle- 
men: I  consider  it  a  great  honor  to  be  allowed  to  address  the 
members  of  this  important  society  to-night.  I  am  the  more  grateful 
for  this  favor  because  the  subject  I  am  to  discuss,  "The  Relations 
of  the  East  to  the  West,"  is  of  peculiar  interest  to  me. 

The  question  has  often  been  asked,  and  is  still  asked:  Are  the 
East  and  the  West  to  remain  separate  and  aloof  from  each  other, 
mutually  distrustful  and  unknowable?  Unfortunately,  the  question 
has  been  answered  in  the  affirmative  by  not  a  few  writers  of  dis- 
tinction, both  here  and  in  Europe.  To  those  Orientals  who  have 
considered  the  question  at  all,  and  to  those  rare  Occidentals  who 
have  been  able  to  make  a  close  and  personal  study  of  the  Oriental 
mind,  this  question  presents  no  difficulty.  To  them  it  is  quite 
obvious  that  there  is  no  inherent,  insuperable  difficulty  for  the 
West  to  understand  the  East,  or  vice  versa.  The  Oriental  and 
Occidental  minds  are  essentially  alike;  the  heart  of  the  Asiatic  is 
warmed  by  the  same  sentiments  of  love  and  sympathy  that  touch 
the  heart  of  an  American. 

As  a  matter  of  fact,  the  East  has  long  since  succeeded  in  solving 
this  problem  to  its  entire  satisfaction.  The  Japanese,  at  least,  have 
done  so.  There  were  times  when  we,  too,  thought  of  the  Occidentals 
as  monsters,  thinking  and  feeling  quite  differently  from  us.  But 
that  was  half  a  century  ago,  and  once  our  eyes  were  rudely  opened 
we  applied  all  our  energies  to  the  study  of  the  Occidental  mind  and 
all  the  wonderful  things  and  institutions  which  it  has  produced. 
The  result  is  that  we  now  know  the  West  nearly  as  well  as  the 
West  knows  itself.  We  know,  for  instance,  enough  of  the  history 
and  character  of  the  American  people,  of  their  phenomenal  capacity 
for  growth  and  development,  and  of  their  lofty  national  aims  and 
aspirations,  to  fill  our  minds  with  profound  admiration  for  them, 
and  to  perceive  that  as  friends  they  would  be,  we  Japanese  know 
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them  to  be,  lovable  and  valuable,  while  as  enemies  they  would  be 
more  formidable  and  dreadful  than  any  other  people  on  earth. 

Now,  if  the  East  can  understand  the  West,  there  is  no  reason 
whatever  why  the  West  should  not  be  able  to  understand  the  East. 
The  West,  it  seems  to  me,  is  just  beginning  to  feel  that  the  East  is 
not  incom|>rehensible ;  the  West  is  beginning,  at  least,  to  feel  the 
necessity  of  understanding  the  East,  and  I  heartily  welcome  this 
awakening  of  the  West  as  to  the  existence  of  a  vast  domain  of  mind 
in  Asia,  which  it  can  no  longer  ignore  without  serious  injury  and 
danger  to  itself.  Japan  made  the  same  discovery  with  respect  to 
the  West  fifty  years  ago.  You  are  half  a  century  behind  us  in 
this  respect.  But,  better  late  than  never,  and  I  sincerely  con- 
gratulate you  upon  your  tardy  but  auspicious  awakening. 

In  studying  the  East  you  will  have  to  pursue  the  same  method 
which  we  have  pursued  in  studying  you.  In  other  words,  you  must 
study  the  East  through  its  language  and  literature.  You  must  talk 
to  it  and  feel  with  it,  mind  to  mind,  heart  to  heart.  In  no  other 
way  can  one  people  be  understood  by  another. 

It  is  often  said  that  the  Oriental  mind  is  inscrutable.  If  by 
that  it  is  meant  that  we  Orientals  are  less  frank  and  direct  in 
expression  of  our  feelings  than  Occidentals,  I  am  bound  to  say  that 
there  is  some  truth  in  it.  But  let  me  tell  you  that  that  indirectness 
and  reserve  is  only  a  superficial  and,  with  the  Japanese  at  least,  an 
acquired  characteristic.  Furthermore,  this  characteristic  is  only 
in  operation  in  personal  and  direct  relations  between  man  and  man, 
where  the  innate  politeness  and  refinement  of  sentiment  prevents 
the  Japanese  from  telling  the  bare  truth,  whenever  so  doing  may 
seem  rude  or  unpleasant  to  him  with  whom  he  may  be  conversing. 
Then,  again,  according  to  our  moral  code,  to  show  anger  or  grief, 
pain  or  pleasure,  is  a  mark  of  weakness  of  will,  unworthy  of  a 
gentleman. 

No  such  unnatural  restraint,  however,  is  observed  when  the 
Japanese  commits  his  or  her  thoughts  to  writing.  There,  save  for 
some  special  and  exceptional  reasons,  the  Japanese,  like  men  of 
every  other  race,  vents  his  views  or  sentiments  without  any  restraint 
or  reserve. 

It  may  be  interesting  to  illustrate  this  point  by  referring  to 
the  first  political  embassy  ever  sent  to  this  country  by  Japan.  I 
mean  the  embassy  headed  by  Lord  Shimmi,  which  visited  this  country 
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in  i860.  It  is  not  difficult  to  imagine  how  dignified  and  polite  these 
high  officials  from  the  Shogunate  court  of  Yedo  must  have  been  in 
their  relations  with  the  people  of  this  country.  Yet  it  is  inter- 
esting to  note  that  the  head  of  the  embassy,  Lord  Shimmi,  has  left 
a  diary  of  the  visit,  in  which  he  faithfully  and  frankly  recorded 
his  impressions  of  what  he  saw  in  America — impressions  which,  in 
most  instances,  look  quaint  to  the  Japanese  of  to-day,  and  which 
are  not  always  favorable  to  the  Americans. 

Let  me  quote  one  or  two  instances.  At  San  Francisco,  the 
first  port  the  Japanese  visitors  touched  in  America,  they  were  given 
a  big  dinner  by  the  Mayor.  In  his  diary  Lord  Shimmi  says: 
"True  friendliness  was  observable  at  to-night's  function,  but,  if 
one  might  be  permitted  to  speak  badly  of  it,  it  suggested  to  one's 
mind  a  carousal  such  as  might  be  gotten  up  by  workingmen  in  a 
cheap  drinking-shop  of  Yedo."  The  frank  and  unconventional 
joviality  of  the  jolly  citizens  of  San  Francisco  of  those  days  seems 
to  have  been  too  much  for  the  staid  and  quiet -ministers  of  the 
Shogun,  accustomed  to  rigid  conventional  rules  of  conduct. 

To  quote  another  passage:  Referring  to  his  experience  at  the 
Senate  in  Washington,  this  noble  chronicler  remarks  that  "the  men 
in  tight  trousers  and  narrow  sleeves,  gesticulating  in  a  frantic 
manner  in  front  of  the  Vice-President,  perched  on  an  elevated  seat, 
strongly  reminded  me  of  the  familiar  daily  scene  at  the  fish  market 
of  Nihon  Bashi."  The  writer  little  dreamed  that  sixty  years  later 
his  own  descendants,  and  the  descendants  of  his  colleagues,  would 
be  actors  in  exactly  similar  scenes  at  a  similar  hall  of  legislation 
at  Tokyo. 

If  the  Japanese  of  those  days  were  so  outspoken,  you  can 
easily  imagine  how  unreserved  the  Japanese  of  to-day  can  be.  I 
dare  say  that  sixty  years  hence  the  diaries  of  some  of  the  members 
of  the  commercial  party  now  visiting  you  will  be  as  curious  and 
interesting  as  the  diary  of  Lord  Shimmi. 

In  one  thing  I  may  be  permitted  to  anticipate  what  might  be 
revealed  by  the  diaries  of  my  friends  of  the  party.  We  have 
discovered  many  things  in  the  course  of  this  trip,  and  not  the  least 
important  or  surprising  is  the  ignorance  of  the  American  people 
concerning  Japan  and  things  Japanese — an  ignorance  which  for  its 
degree  and  extent  can  only  be  described  as  stupendous.  Questions 
are  constantly  asked,  not  in  remote  interior  cities  alone,  but  every- 
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where,  even  in  national  centers  of  intelligence  like  New  York, 
or  Boston,  or  Chicago — questions  which  show  that  we  are  still  a 
sealed  book  to  you.  I  do  not  mean  to  blame  Americans  for  that, 
but  I  must  say  that  the  prevalence  of  such  dense  ignorance  among 
this  people  about  the  Japanese  and  things  Japanese  is  a  source  of 
serious  danger  to  the  permanence  of  those  close  ties  of  friendship 
which  it  is  the  desire  of  both  nations  may  bind  them  forever.  This 
ignorance  on  their  part  cannot  but  make  American  people  easy 
victims  of  mischief -mongers  who  see  profit  in  excitement  and 
trouble. 

The  same  may  be  said  of  the  relations  between  your  country 
and  China,  or  any  other  Asiatic  nation,  or,  in  fact,  between  the 
West  and  the  East  in  general.  It  is  now  high  time  that  the  West 
should  seriously  set  about  studying  the  East.  The  negligence  of 
this  obvious  lesson  of  contemporary  history  may  be  fraught  with 
dire  consequences  to  the  civilization  and  welfare  of  the  world. 
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By  Hon.  K.  Midzuno, 
Consul-General  of  Japan  at  New  York. 


Ladies  and  Gentlemen:  It  will  be  necessary,  because  of  the 
lateness  of  the  hour,  for  me  to  pass  over  the  stretch  of  history 
covering  the  centuries  of  Japan's  past  previous  to  the  time  when  the 
American  fleet,  under  the  command  of  your  gallant  sailor-diplomat, 
knocked  at  the  door  of  the  Island  Empire  of  the  East.  That  empire 
was  then  still  a  terra  incognita  to  most  of  the  Western  nations, 
when  Commodore  Perry  invited  its  secluded  people  to  enter  into 
relations  of  comity  with  the  nations  of  the  world. 

Since  that  time  Japan  has  occupied  a  place  abreast  of  the  fore- 
most nations  of  the  world  by  adopting  what  we  call  Western 
civilization.  From  that  time  to  the  present  the  most  cordial  rela- 
tions have  existed  between  the  United  States  and  Japan,  and,  in 
spite  of  incidental  troubles  and  of  the  untiring  efforts  of  the  jingo- 
istic papers  and  professional  alarmists,  such  cordial  friendship  is 
bound  to  be  everlasting. 

What  Japan  h?.s  done  in  the  last  half-century  has  been  very  ably 
presented  by  the  preceding  speakers.  But,  while  we  express  our 
satisfaction  at  what  has  been  accomplished  during  the  past  forty 
years,  we  must  not  overlook  the  beneficial  results  of  our  seclusion 
of  several  centuries.  We  would  have  been  unable  to  adopt  and 
digest  the  Western  civilization  if  our  forefathers  had  not  been  nur- 
tured in  the  school  of  Oriental  civilization.  Built  upon  the  founda- 
tion of  the  singular  taste  which  the  East  has  for  the  finer  things 
of  life,  and  inspired  by  the  modern  sciences  of  the  West,  the  new 
Japan  is  striving  for  the  goal  of  refinement.  In  this  struggle  the 
Japanese  people  have  looked,  and  will  continue  to  look,  to  the 
United  States  for  brotherly  guidance  and  friendly  assistance. 

In  this  international  race  toward  the  goal  of  refinement  Japan 
is  handicapped  by  her  late  start,  and  must  close  the  gaps  by  leaps 
and  bounds  to  overtake  the  European  and  American  people. 

What  is  Japan's  national  aim  and  her  highest  ideal  ?  This  is  a 
question  often  asked  not  only  by  foreign  critics  of  Japan,  but  dso 
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by  the  Japanese  people  themselves.  If  the  answer  to  this  question 
is  clearly  understood  by  the  Western  mind  there  will  be  no  more 
talk  about  the  "yellow  peril"  or  probable  Japanese  aggression.  I 
think  I  am  voicing  the  opinion  of  the  majority  of  intelligent  and 
thinking  classes  of  the  Japanese  people  when  I  say  that  our  national 
aim  is  to  digest  and  assimilate  the  two  vast  streams  of  Oriental 
and  Occidental  civilization,  to  adopt  those  things  which,  in  our 
judgment,  we  think  are  best  for  the  welfare  and  happiness  of  the 
human  race  at  large,  and  thus  to  contribute  Japan's  share  toward 
promoting  the  comity  of  nations. 

Now,  let  me  say  a  few  words  regarding  the  relations  between 
Japan  and  the  United  States.  The  Pacific  Ocean  will  be  the  future 
center  of  the  world's  commerce.  The  Pacific  is  common  to  our  two 
countries.     The  ocean  that  divides  us  makes  us  neighbors. 

I  rejoice  with  you  that  the  recent  exchange  of  diplomatic 
declarations  between  the  United  States  and  Japan  was  so  heartily 
welcomed  not  only  by  the  people  of  both  countries,  but  by  the  whole 
world.  At  the  present  time,  moreover,  commerce  and  trade  play 
a  more  important  part  than  the  honeyed  phrases  of  diplomacy 
in  bringing  together  the  people  of  diflferent  countries.  The  inter- 
national relations  of  to-day  no  longer  consist  merely  in  the  exchange 
of  envoys  and  dispatches;  they  are  founded  upon  mutual  under- 
standing and  intercourse,  and  upon  commercial  and  industrial 
interdependence.  The  benefits  accruing  from  recent  expressions  of 
friendly  sentiment  between  our  two  peoples  will  be  greatly  dis- 
counted if  they  are  not  supported  and  followed  by  increasing  trade 
and  commercial  relations. 

There  was  a  time  in  the  history  of  the  Anglo-Saxon,  a  very 
few  centuries  ago,  when  the  relations  between  a  good  gentleman 
and  his  neighbor,  who  was  the  same  kind  of  a  good  gentleman,  con- 
sisted in  either  open  war  or  guarded  and  suspicious  truce.  When 
we  read  of  the  times  of  King  Arthur's  court,  or  of  the  barons 
of  King  John's  reign  in  England,  we  are  forced  to  remark  that  the 
animosity  and  misunderstanding  between  them  was  due  entirely  to 
their  ignorance  of  each  other's  motives,  true  thoughts  and  character. 

Gradually  they  learned  that  the  hearts  of  all  their  countrymen 
were  much  the  same,  and  that  they  could  trust  and  love  their 
neighbors,  as  their  own  family.  So,  to-day,  you,  their  descend- 
ants, no  longer  send  heralds  with  ultimatums  to  the  adjoining  coun- 
try, but,  instead,  with  never  a  thought  of  trouble,  you  send  your 
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boys  and  girls  there  to  attend  school,  and  your  eggs  there  to  be 
marketed.     You  trust  your  neighbor  because  you  know  him. 

This  principle  applies  to  all  human  affairs  and  relations.  It  is 
as  true  in  the  intercourse  of  nations  as  it  is  in  the  intercourse  of 
individuals.  So  it  is  with  this  country  and  Japan.  Those  in 
America,  I  think  they  are  few,  who  entertain  ill-feelings  or  doubt 
about  my  people  are  ignorant — ignorant  of  the  character  and 
thoughts  and  motives  of  the  Japanese.  For  if  the  veil  of  false 
report  and  prejudice  were  lifted,  we  should  find  that  the  hearts  of 
all  men,  of  every  country  and  shore,  are  much  the  same. 

Complete  understanding  between  this  country  and  Japan,  which 
it  is  our  duty  to  foster,  will  inevitably  lead  to  the  upbuilding  of 
much  greater  prosperity  and  well-being  in  both  countries.  It  has 
been  my  constant  experience  since  my  arrival  in  America  to  be  sur- 
prised at  the  lack  of  knowledge  about  Japan  and  her  people.  Of 
course,  the  intelligent  people  of  this  country,  those  who  have  read 
something  about  Japan,  know  how  beautiful  our  landscapes  are  and 
how  picturesque  our  costumes  are.  But  I  wonder  if  the  great  mass 
of  the  American  people  know  anything  definite  and  concrete  about 
our  modern  progress. 

If  this  commercial  commission  were  to  go  home  after  three 
months'  journeying  in  this  country  and  tell  my  countrymen  that 
America  is  only  a  country  of  skyscrapers,  ice  water  and  huge 
bonnets,  it  would  be  gross  injustice  to  the  people  of  this  great 
republic.  Equal  injustice  will  be  done  to  Japan  and  her  people  if 
you  think  it  is  the  land  only  of  "Madame  Butterfly,"  paper  fans, 
and  incense  sticks  to  destroy  mosquitoes.  There's  the  sting,  ladies 
and  gentlemen. 

It  is  human  nature  to  study  most  closely  those  things  in  which 
one's  financial  interests  are  involved,  or  which  may  affect  one's  busi- 
ness interests.  Commerce  demands  more  intimate  knowledge  of  other 
people's  affairs.  Better  information  stimulates  trade.  Prosperous 
trade  brings  closer  friendship.  Now,  what  is  the  status  of  trade 
between  our  two  countries  ?  Japan's  trade  with  the  United  States, 
which  amounted  to  only  $6,500,000  in  1881,  was  about  $106,000,000 
in  1907 — an  increase  of  sixteen  times  in  a  quarter-century.  Accord- 
ing to  the  trade  returns  for  1908,  the  United  States  has  forged 
ahead  of  all  foreign  countries  in  trade  with  Japan. 

The  most  important  item  of  the  trade  between  the  United 
States  and  Japan  is  silk — raw  silk — ^and  I  am  glad  to  say  that  6l 
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per  cent,  (in  1907)  of  the  silk  worn  by  you,  ladies,  came  from 
Japan  and  was  woven  and  dyed  here.  You  are  the  best  customers 
of  Parisian  dressmakers,  and  France  also  imports  large  quantities 
of  our  silk. 

The  export  of  raw  silk  from  Japan  to  the  United  States 
amounted  to  9,789,955  pounds  in  1908,  against  7,918,839  pounds  in 
the  previous  year,  1907 — an  increase  of  1,871,116  pounds.  Although 
the  amount  has  increased,  yet  the  total  value  of  this  raw  silk  has 
decreased  by  $2,888,895.  I  ^^  i^ot  a  bit  sorry  for  the  decrease 
in  the  value  of  silk  for  the  past  year.  There  is  no  wind  that  blows 
nobody  good.  You  American  ladies  have  had  Japanese  silk  of  the 
better  or  same  grade  at  $1.21  cheaper  per  pound.  Thin  and  fine  as 
they  are,  the  threads  of  silk  are  the  most  important  factors  that  bind 
us  and  strengthen  and  promote  the  friendly  ties  uniting  our  two 
countries.  In  this  respect,  the  silk  threads  are  much  stronger  than 
the  anchor  cables  of  the  battleships. 

Japan  is  ninth  in  the  list  of  Uncle  Sam's  customers.  The 
Japanese  buy  more  of  your  products  and  merchandise  than  do  the 
Russians,  the  Spaniards,  the  Danes,  the  Austro-Hungarians,  the 
Swiss,  the  Norwegians,  the  Portuguese,  the  Turks  or  the  Greeks. 
But  at  the  present  time,  the  trade  relations  between  the  United 
States  and  Japan  are  rather  unbalanced.  You  buy  more  from  us 
than  we  buy  from  you.  In  other  words,  you  import  more  raw 
materials  from  Japan  than  you  export  manufactured  goods  to  Japan. 
This  balance  amounts  to  $25,000,000.  On  the  other  hand,  Japan's 
trade  with  European  countries  shows  a  balance  against  her  to  the 
amount  of  $42,000,000.  We  buy  more  manufactured  goods  from 
European  countries  than  we  sell  goods  to  them. 

The  kinds  of  manufactured  goods  imported  into  Japan  in  such 
enormous  quantities  from  Europe  are  manufactured  in  America, 
and  it  is  equally  true  that  Japan  eagerly  buys  such  American  prod- 
ucts as  are  sent  there.  It  is  astonishing  to  me  how  comparatively 
little  the  enterprising  American  has  developed  the  new  and  fertile 
markets  of  the  East. 

The  adjustment  of  the  present  uneven  trade  relations  can  be 
accomplished  only  by  Americans  gaining  a  better  knowledge  of  the 
Japanese  market  and  by  the  closer  study  by  the  Japanese  people 
of  American  goods.  When  the  American  people  understand  Japan 
and  her  people  half  as  well  as  you  do  your  British  cousins,  then 
your  trade  with  Japan  will  be  increased  tenfold. 
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REMARKS    OF   THE    PRESIDENT   OF   THE   ACADEMY, 
DR.  L.  S.  ROWE,  IN  INTRODUCING  HIS  EXCEL- 
LENCY  THE   CHINESE   MINISTER, 
DR.  WU  TING-FANG 


In  an  address  delivered  in  1853  by  William  H.  Seward,  then 
a  Senator  of  the  United  States,  we  find  these  prophetic  words: 
"The  Pacific  Ocean,  its  shores,  its  islands  and  the  vast  regions 
beyond,  will  become  the  chief  theater  of  events  in  the  world's  great 
hereafter."  This  clear  vision  of  our  leading  statesman  at  a  com- 
paratively early  period  in  our  history  is  to  be  explained  by  the 
fact  that  our  relations  with  the  countries  of  Asia  started  out  in 
a  blaze  of  glory,  and  it  looked  for  a  time  as  if,  both  commercially 
and  politically,  we  would  place  ourselves  in  closer  touch  with  China 
and  Japan  than  any  of  the  nations  of  Europe. 

Through  a  curious  combination  of  circumstances,  our  position 
in  the  Far  East  suffered  a  partial  eclipse  immediately  after  the 
Civil  War.  The  American  flag,  which  up  to  that  time  had  been 
an  important  factor  in  the  Pacific,  almost  disappeared,  and  it  was 
not  until  the  outbreak  of  the  Chinese- Japanese  War  that  the  interest 
of  the  American  people  and  the  policy  of  our  government  were 
again  attracted  to  the  Far  East.  The  results  of  the  Spanish- 
American  War  served  to  make  this  interest  more  definite  and  to 
give  it  a  clearly  defined  purpose.  With  the  acquisition  of  the 
Philippine  Islands,  the  United  States  became  the  immediate  neighbor 
both  of  China  and  Japan,  which  served  to  impress  upon  the  Amer- 
ican people  the  fact  that  the  great  and  fundamental  forces  of  world 
politics  have  shifted  from  the  Atlantic  to  the  Pacific,  and  that  it  is 
among  the  nations  of  the  Great  Ocean  that  the  future  of  human 
progress  is  to  be  determined. 

Up  to  the  present  time  our  policy  in  the  Far  East  has  been 
determined  by  high  and  lofty  purposes.  With  the  new  and  com- 
plex situation  which  has  arisen,  the  public  opinion  of  our  country 
stands   bewildered,   earnestly   seeking  guidance.      Any  new   light 
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on  the  present  situation  means  a  real  service  to  our  country.  We 
must  all,  therefore,  feel  a  special  sense  of  gratitude  that  during 
these,  the  last  days  of  his  stay  in  the  United  States,  His  Excellency 
the  Chinese  Minister,  Dr.  Wu  Ting-fang,  has  made  the  sacrifice  to 
come  to  Philadelphia  to  speak  to  us  on  "The  Significance  of  the 
Awakening  of  China." 
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THE  SIGNIFICANCE  OF  THE  AWAKENING  OF  CHINA 


Address  by  Dr.  Wu  Ting-fang^ 
Envoy  Extraordinary  and  Minister  Plenipotentiary  of  China  to  the  United 

States. 


China,  as  is  well  known,  is  an  ancient  and  conservative  nation. 
She  has  existed  for  many  thousands  of  years.  She  has  seen  the 
rise  and  fall  of  many  ancient  empires  and  republics.  She  saw  Egypt 
ascend  to  the  zenith  of  her  power,  and  later  she  witnessed  Rome  ex- 
tending her  dominions  and  becoming  the  greatest  power  of  the  earth. 
She  was  a  spectator  when  those  nations  and  others,  one  by  one,  either 
fell  or  disappeared.  All  this  time  China  stood  intact,  and  she  still 
remains  a  nation,  practically  without  dismemberment. 

It  will  be  interesting  to  inquire  why  such  an  old  nation  has 
existed  undivided  while  her  contemporaries,  one  by  one,  have 
crumbled  to  pieces.  Many  causes  have  been  given  from  time  to 
time  for  this,  but,  in  my  opinion,  the  most  important  factor  was 
the  fact  that  she  had  shut  herself  up  for  many  centuries  and  did 
not  interfere  with  the  affairs  of  other  nations.  Her  people  applied 
themselves  wholly  to  the  internal  affairs  of  the  nation.  They  did 
not  bother  about  the  affairs  of  foreign  countries,  but  de- 
voted themselves  to  literature,  philosophy,  ethics  and  agricul- 
ture. The  people  were  dependent  upon  the  resources  of  the 
country  and  were  contented.  They  were  home  loving  and  patriotic, 
and  disliked  to  leave  their  home.  It  was  considered  a  dangerous 
thing  to  travel  abroad,  hence  the  people  of  China,  up  to  a  recent 
period,  were  most  reluctant  to  leave  their  country. 

It  may  be  asked.  What  led  the  people  to  be  contented  with  their 
native  land  and  to  dislike  to  go  abroad  ?  It  was  due  to  the  universal 
love  of  the  Chinese  for  their  homestead.  The  place  where  their 
ancestors  were  born  and  had  lived  and  died,  where  their  parents 
were  bom,  and  where  "they  themselves  had  been  brought  up,  they 
dearly  loved.  The  soil  of  their  land  was  fertile  and  rich, 
and  they  could  produce  all  they  wanted,  so  there  was  no  necessity 
for  them  to  leave  their  fatherland.  Thus  the  people  had  every 
inducement  to  remain  in  their  own  country.  Their  system  of  ethics 
taught  them  to  be  loyal  to  the  emperor,  filial  to  their  parents,  affec- 
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tionate  to  their  brothers  and  sisters  and  faithful  to  their  friends. 
With  these  teachings  they  were  brought  up,  and,  as  there  were  prac- 
tically no  strangers  in  their  land  they  did  not  know  any  other  system 
of  morals  superior  to  their  own.  In  course  of  time  they  became 
patriotic,  honest  and  hard-working  people.  If  their  nation  had  not 
been  disturbed  by  outside  influences  they  would  have  remained  to 
this  day  in  the  same  condition.  They  were,  however,  not  allowed 
to  do  so.  The  door  of  their  country  was  opened  by  force  of  cir- 
cumstances, and  aliens  and  foreigners  from  different  parts  of  the 
world  had  to  be  admitted. 

The  importance  of  this  step  was  not  at  first  realized,  and 
for  several  decades  the  Government  pursued  its  traditional  policy 
without  any  change.  It  was  thought  that  what  had  been  good 
for  the  country  for  several  thousands  of  years  was  surely  good 
and  would  last  for  all  time ;  but  after  numerous  sad  experiences  the 
officials  and  others  began  to  find  out  that  though  their  ancient 
systems  of  government  and  civilization  were  in  many  respects 
equal,  if  not  superior,  to  those  of  the  West,  yet  in  view  of  the 
altered  conditions  they  were  obliged  to  change  their  policy  and  learn 
something  from  the  people  of  the  West.  Especially  within  the  last 
few  years  the  whole  nation,  high  and  low,  has  been  awakened  and 
aroused.  Many  important  changes  and  reforms  have  been  made 
in  different  directions,  and  what  was  deemed  efficient  and  excellent 
has  been  found  to  be  inadequate  to  meet  the  needs  of  the  present. 

Take,  for  instance,  our  old  system  of  literary  examinations  for 
official  appointments,  which  had  existed  for  many  centuries.  It 
has  recently  been  entirely  remodeled,  new  regulations  have  been 
drawn  up  and  are  now  in  force.  The  candidates,  many  of  whom 
have  received  foreign  education,  are  now  examined  on  modern  sub- 
jects. I  feel  sure  that  in  course  of  time  the  officials  of  China, 
recruited  from  such  men,  will  be  entirely  different  from  those  of 
a  few  years  ago;  and  will  compare  favorably  with  the  statesmen 
of  other  countries  in  ability  and  in  knowledge  not  only  of  their 
own  country,  but  of  foreign  affairs,  also. 

The  army  in  China  has  within  the  last  few  years  been  reorgan- 
ized. The  men  have  been  instructed  and  drilled  under  competent 
tutors.  The  national  curse  of  opium  smoking  is  being  handled  in 
a  most  energetic  way.  The  conscience  of  the  public  has  been 
aroused  on  this  subject,  and  the  people,  high  and  low,  are  deter- 
mined to  get  rid  of  this  pernicious  habit.      There  are  many  other 
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salutary  reforms,  too  numerous  for  me  to  mention  here,  but  I  feel 
confident  that  in  a  few  years  China  will  no  longer  be  dubbed  the 
"sick  man  of  the  Far  East,"  but  will  become  a  modern  nation  like 
her  great  neighbor,  Japan. 

It  may  be  noted  in  passing  that  if  China  should  become  a 
strong  power  in  the  world  it  would  never  be  a  source  of  trouble  to 
other  nations,  or  be  a  "yellow  peril,"  as  some  people  seem  to  fear. 
Those  who  think  otherwise  are  greatly  mistaken.  They  do  not 
understand  our  people.  The  Chinese  are  by  nature  and  education 
a  peace-loving  people.  The  essence  of  the  Confucian  system  is 
that  right,  and  not  might,  is  king;  not  the  strong  and  the  powerful, 
but  the  just  and  the  virtuous  ruler  or  people  must  prevail.  They 
have  all  been  taught  to  reverence  righteousness  and  peace,  and  to 
denounce  injustice  and  force. 

Their  past  and  present  conduct  at  home  and  abroad  will  con- 
firm what  I  say.  What  has  been  done  within  the  past  few  years 
to  put  our  army  on  a  proper  footing,  and  the  intention  of  our  Gov- 
ernment to  take  steps  for  reorganizing  our  navy,  should  not  in  the 
least  create  suspicion  in  other  nations.  The  aim  of  our  Govern- 
ment is  solely  for  defensive  purposes  and  to  preserve  peace  in  our 
territory.  This  is  testified  to  by  many  facts.  In  any  movement 
having  for  its  object  the  preservation  of  peace  China  has  gladly 
joined;  and  in  many  cases  where  international  questions  arose  our 
Government  willingly  offered  to  submit  them  to  arbitration  by  dis- 
interested parties  or  by  a  tribunal ;  though  without  success. 

We  are  now  in  the  twentieth  century,  and  people  of  different 
nations  take  more  interest  in  the  affairs  of  each  other.  It  looks 
like  a  family  of  nations.  China,  having  been  forced  to  open  her 
doors  to  international  trade  and  commerce,  aliens,  irrespective 
of  their  nationalities,  are  freely  admitted  to  China  to  reside  and 
trade.  She  was  given  to  understand  that  her  people  could 
go  abroad  to  trade  as  freely  as  the  foreigners  could  come  to 
China.  We  have  students  now  studying  in  this  country  and  in 
Europe,  and  it  is  a  source  of  gratification  to  me  to  hear  that  they 
are  afforded  all  facilities  and  are  treated  with  courtesy  and  kind- 
ness. •  Our  merchants  and  tradesmen  have  not  come  to  this  country, 
nor  gone  to  Europe,  in  such  large  numbers  as  have  the  people  of 
other  nations ;  but  I  hope  the  time  is  not  far  distant  when  this  will 
change.  It  is  good  for  our  people  to  go  abroad,  either  to  study  or 
to  trade,  so  that  we  can  understand  better  your  institutions  and  the 
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systems  of  your  trade.  In  the  same  way  it  is  open  to  you  to  come 
to  our  country  and  study  our  wants  and  requirements  for  the 
purpose  of  mutual  commerce.  Our  people — students  and  mer- 
chants— in  foreign  countries  should  be  treated  in  the  same  manner 
as  are  other  foreigners,  and  I  feel  sure  that  your  people,  who  are' 
endowed  with  a  sense  of  justice,  will  willingly  accord  us  just 
treatment. 

It  is  to  be  admitted  that  in  the  field  of  human  activity  the 
Occident  surpasses  the  Orient.  The  manner  in  which  the  Western 
nations  have  unlocked  the  secrets  of  nature  and  harnessed  her 
forces  must  excite  the  admiration  of  the  East.  But,  while  our 
people  have  a  great  deal  to  learn  from  the  Western  nations,  the 
people  of  the  West  should  not  disdain  to  gain  a  little  from  the 
East.  An  old  nation  Uke  China,  which  has  stood  for  thousands  of 
years,  must  possess  some  good  quality  to  account  for  her  stability. 
The  keystone  to  our  arch  of  morality  has  been  the  virtue  of  filial 
piety,  and  it  has  not  been  inaptly  expressed  by  some  writers  that 
it  is  due  to  our  faithful  observance  of  the  fifth  commandment  of 
the  Christian  religion  that  our  days  have  been  long  in  the  land 
which  Heaven  has  given  to  us.  Another  moral  character  of  our 
people  is  their  probity  and  honesty.  If  our  moral  character  and 
habits  and  institutions  were  studied  by  the  people  of  the  West,  just 
as  much  as  we  study  theirs,  much  benefit  would  accrue  to  both 
sides. 

Since  the  opening  of  China  her  trade  with  foreign  nations  has 
increased  by  leaps  and  bounds  from  year  to  year.  This  is  not  to 
be  wondered  at,  because  with  such  a  large  population  and  with 
such  immense  natural  resources,  foreign  trade  and  commerce  must 
increase.  To  those  people  who  study  and  cater  to  the  needs  of  our 
people  naturally  comes  the  larger  share  of  trade.  With  the  opening 
of  the  Panama  Canal  in  a  few  years,  the  exports  from  this  country 
will  undoubtedly  increase.  With  your  possession  of  the  Hawaiian 
Islands  and  the  Philippines,  which  are  practically  neighbors  to  China, 
the  trade  between  the  two  countries  should  be  expanded. 

As  I  am  now  on  the  eve  of  my  departure  from  this  country, 
I  avail  myself  of  this  opportunity  to  express  my  grateful  thanks  for 
the  courtesies  and  uniform  kindnesses  shown  to  me  by  the  officials 
and  people  of  America.  I  appreciate  the  honor  and  the  privilege 
of  coming  here  the  second  time  as  the  representative  of  my  govern- 
ment, and  it  is  with  sincere  regret  that  I  say  good-bye  to  the  many 
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friends  I  have  in  this  country.  There  is,  however,  one  consolation. 
I  leave  the  United  States  in  the  most  cordial  relations  with  my  own 
country.  I  do  not  take  credit  to  myself.  It  is  mainly  due  to  the 
just  policy  of  the  successive  administrations  at  Washington  toward 
China,  and  it  is  also  the  result  of  many  tokens  of  kindness  shown 
China  by  your  officials  and  people.  We  are  a  grateful  people  and 
we  appreciate  favors. 

It  is  true  that  there  is  one  blot  which  somewhat  mars  our 
otherwise  most  cordial  relations;  I  refer  to  the  subject  of  Chinese 
exclusion.  This  question,  I  regret  to  say,  has  not  been  properly 
handled,  and  hence  it  is  not  properly  understood.  We  do  not  want 
favors  or  special  privileges.  All  we  want  is  to  be  justly  treated  in 
this  matter — in  fact,  if  not  in  the  same  manner  as  Europeans,  at 
least  as  are  the  Japanese  and  other  Asiatics.  All  fair-minded  men 
will  admit  that  this  is  reasonable  and  just.  However,  I  am  incUned 
to  believe  that  this  question  will  be  satisfactorily  settled  as  soon  as 
the  people  of  this  country  understand  us  better.  So,  I  say  again, 
and  say  with  confidence,  that  the  relations  between  this  great  country 
and  mine  will  always  continue  to  be  as  cordial  and  friendly  as 
they  have  been  in  the  past. 
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We  have  just  listened  to  one  of  the  great  statesmen  of 
diplomacy,  and  we  are  now  to  hear  from  one  of  the  statesmen  of 
commerce.  Probably  no  other  man  in  this  country  has  been  more 
closely  identified  with  international  commercial  relations  than  Mr. 
Charles  R.  Flint,  whom  we  have  the  pleasure  of  having  with  us 
this  evening.  He  will  speak  to  us  on  "The  Commercial  Significance 
of  China's  Awakening." 


THE  COMMERCIAL  SIGNIFICANCE  OF  CHINA'S 
AWAKENING 


Address  by  Mr.  Charles  R.  Flint,  of  New  York  City. 


In  contemplating  the  departure  of  Minister  Wu  for  China,  our 
feelings  are  in  conflict.  We  shall  miss  his  genial  presence  and 
ready  wit,  but  while  Minister  Wu  has  been  an  Excellency  in  the 
broadest  sense  in  representing  China  in  Washington,  and  President 
Taft  "feels  a  sense  of  personal  loss  in  his  recall,"  he  has,  in  my 
opinion,  a  far  more  important  field  of  usefulness  in  giving  his  coun- 
trymen in  China  the  benefit  of  the  knowledge  of  our  industrial 
development  which  he  has  acquired  by  long  residence  in  this  country. 

It  is  evident  from  what  Dr.  Wu  has  said  this  evening  that  he 
has  been  a  close  observer  during  his  residence  with  us.  He  has 
even  learned  that  New  England  trick  of  dodging  a  question  by 
asking  another.  Recently  I  had  the  honor  of  entertaining  him 
at  my  home  at  dinner.  With  characteristic  generosity  he  per- 
mitted me  to  state  that  he  would  answer  any  questions  in  regard  to 
China.     There  were  present,  among  others,  that  constructive  genius 
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in  transportation,  Mr.  Harriman,  who,  during  his  last  visit  to 
Peking  had  proposed  plans  for  a  comprehensive  railway  system 
for  China,  including  the  Japanese  sphere  of  influence.  In  that 
connection  Mr.  Harriman  had  carefully  studied  their  transporta- 
tion opportunities,  and  was,  therefore,  able  to  make  searching  in- 
quiries. With  his  usual  adroitness,  he  took  advantage  of  Dr.  Wu's 
offer  by  asking  several  questions  leading  up  to  one  which,  if 
His  Excellency  had  answered,  would  have  divulged  state  secrets  of 
his  Government.  With  surprising  quickness  Dr.  Wu  said:  "Mr. 
Harriman,  you  have  asked  me  six  questions.  I  have  answered 
every  one  of  them.  I  will  ask  you  only  one  question.  I  am  told 
you  control  50,000  miles  of  railroad.  How  did  you  get  it,  and  how 
do  you  keep  it  ?"     The  railroad  magnate  was  sidetracked. 

It  is  fortunate  that  His  Excellency  is  returning  to  China  at 
this  time.  There  has  been  considerable  industrial  progress  in 
China,  and  there  is  a  progressive  party  there,  but  I  am  advised 
from  Peking  that  the  cry  is  now  rampant:  "China  for  the 
Chinese" — a  sentiment  that  is  seriously  retarding  the  progress  of 
that  great  country. 

Minister  Wu  on  his  return  can  tell  his  people  that  the  unprec- 
edented success  of  the  United  States  has  been  largely  owing  to  the 
fact  that  we  have  welcomed  foreign  intelligence  and  capital  to  assist 
in  the  development  of  our  resources ;  that  while  the  foreigners  have 
profited  much,  the  Americans  have  profited  more ;  that  even  where 
enterprises  carried  out  here  have  been  owned  and  controlled  by 
foreign  capitalists,  our  people  have  received  by  far  the  greater  share 
of  the  benefits. 

Minister  Wu  has  studied  our  industrial  conditions,  and  has 
noted  that  since  he  first  came  to  the  United  States  the  wealth  of 
the  country  has  increased  $45,000,000,000;  that  we  possess  two- 
thirds  of  the  railway  mileage  of  the  world ;  that  while  some  of  our 
industrial  leaders  have  acquired  great  wealth,  the  benefits  of  our 
industrial  development  have  been  distributed  among  the  masses. 
This  has  been  manifest  to  him  as  he  has  travelled  throughout  the 
country,  and  has  seen  the  evidence  of  general  prosperity  in  the  homes 
of  our  people  who  enjoy  to-day  more  comforts  than  did  the  nobility 
in  ages  past.  His  Excellency  can  tell  them  that  the  deposits  of  our 
wage-earners  in  the  savings  banks  have  so  increased  during  his  stay 
with  us  that  they  now  amount  to  $3,713,405,710  in  gold.     At  the 
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same  rate  per  capita  the  deposits  in  China  would  amount  to  25,000,- 
000,000  taels. 

Dr.  Wu  came  to  us  thirteen  years  ago,  and  having  kept  in 
touch  with  his  own  country  by  three  visits  to  it  during  that  period 
he  has  had  better  opportunities  than  any  of  his  countrymen  to 
mature  ideas  as  to  what  is  best  in  our  development  for  his  people 
to  adopt  and  adapt  to  their  use. 

Kurino,  the  Minister  of  Japan,  was  asked  the  secret  of  Japanese 
success  in  their  war  with  China  (1895).  He  replied,  "It  is  easy  to 
account  for  our  victories.  We  were  fighting  the  'obstinate  con- 
servatism* of  China."  It  is  that  same  "obstinate  conservatism" 
that  prevents  her  to-day  from  utilizing  her  unlimited  resources, 
her  intelligence  and  low-cost  labor  to  acquire  the  important  position 
which  it  is  possible  for  her  to  attain  in  the  world  of  industry,  and 
secure  the  resulting  benefits  in  the  vastly  improved  condition  of  her 
people. 

The  defeat  of  1895  caused  the  retirement  of  the  Empress 
Dowager  Tzu-hsi.  Then  came  the  reform  movement  of  the  late 
Emperor  Kwang  Hsu,  under  the  advice  of  that  great  scholar  and 
reformer,  Kang  Yu  Wei  (1898),  an  event  to  which  His  Excellency 
has  referred  as  "The  Awakening  of  China." 

The  reform  edicts  of  that  period  opened  a  new  era  in  the  long 
history  of  China.  Although  Kang  Yu  Wei  had  taken  the  highest 
degrees  under  the  Chinese  system  of  learning,  he  felt  that  an  educa- 
tion based  principally  on  memorizing  the  past  should  be  supplanted 
by  a  system  of  mental  training  to  equip  men  with  alert  minds  to 
meet  the  conditions  of  the  present  and  the  future. 

The  reform  edicts  were  so  numerous  and  rapid  that  a  reaction 
came,  which  resulted  in  the  reestablishment  of  the  power  of  the 
Empress  Dowager.  Kang  Yu  Wei  had  to  flee  from  Peking,  and 
several  of  his  followers  were  beheaded.  But  in  spite  of  the  reaction 
the  spirit  of  reform  grew.  Yuan  Shih  Kai,  who  had  been  in  sym- 
pathy with  the  reform  movement,  became  most  influential  at  court, 
and  partially  succeeded  in  the  difficult  task  of  harmonizing  the  old 
and  the  new. 

After  the  death  of  the  Empress  Dowager  (1909)  the  Prince 
Regent  deposed  Yuan  Shih  Kai.  This  was  regarded  at  the  time 
by  the  foreigners  as  a  step  backward,  but  the  reformers  of  the 
Kang  Yu  Wei  party  predicted   that  the  present  Prince   Regent 
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would  prove  to  be  a  more  sincere  reformer  than  Yuan  Shih  Kai. 
What  the  result  will  be,  time  will  tell,  but  the  outlook  at  present  is 
not  favorable.  While  there  is  a  powerful  progressive  party,  the 
reactionaries  are  very  aggressive. 

In  justice  to  the  Chinese,  however,  we  must  admit  that  the 
foreigners  are  largely  responsible  for  the  present  attitude  of  the 
reactionaries.  When  we  review  the  past  we  cannot  wonder  that 
the  Chinese  are  fearful  of  Western  methods,  which,  in  dealing  with 
them,  have  so  often  been  characterized  by  hypocrisy,  greed  and  in- 
justice. At  a  recent  Peace  Conference  the  representatives  of  the 
Powers  preached  the  "gospel  of  peace."  The  Chinese  delegates  were 
attentive  listeners.  But  it  must  have  been  uppermost  in  their  minds 
that  the  Powers  there  represented  had  taken  advantage  of  the  fact 
that  China  was  the  only  one  of  the  great  nations  that  had  continued 
on  a  peace  footing.  Those  powers  had  seized,  and  they  hold  to-day, 
much  of  her  territory.  They  established  spheres  of  influence,  and 
at  least  one  of  these  powers,  while  preaching  morality,  encouraged, 
for  profit,  that  most  degrading  vice — the  opium  habit. 

I  was  present  when  Minister  Wu  was  asked  whether  he  thought 
his  Government  should  discontinue  increasing  her  military  strength 
and  rely  entirely  on  the  assurances  by  the  Powers  of  universal 
peace.  His  Excellency  did  not  answer  that  question,  but,  with  rare 
tact,  related  a  fable.  A  hen  was  perched  on  the  limb  of  a  tree,  when 
a  fox  came  along.  Looking  up,  the  fox  said :  "Mistress  Hen,  come 
down  and  walk  with  me.  You  need  not  have  any  fear ;  the  animals 
have  agreed  on  universal  peace.  Just  then  the  baying  of  a  pack 
of  hounds  was  heard  in  the  distance,  and  as  the  fox  moved  off,  the 
hen  said:  Mr.  Fox,  why  do  you  run  away  if  there  is  universal 
peace  ?  Ah,  said  the  fox,  how  do  I  know  but  some  of  those  hungry 
hounds  may  disregard  the  agreement?" 

His  Excellency,  however,  can  positively  assure  his  people  that 
we  do  not  want  any  of  their  territory ;  that  they  not  only  have  the 
good  will  of  our  Government,  but  of  our  people.  He  can  state,  as 
an  evidence  of  it,  that  after  the  boycott  of  American  goods,  after 
the  balance  of  trade  dropped  from  $15,243,168,  in  our  favor,  in 
1906,  to  $9,378,699  against  us  in  1909,  the  people  of  the  United 
States  applauded  our  Government  in  giving  up  to  China  of  the  indem- 
nity due  us  over  $13,000,000  in  gold — ^an  act  unparalleled  in  history. 
He  can  impress  upon  them  the  fact  that  to  interest  Americans  in 
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China  will  be  a  powerful  addition  to  her  political,  as  well  as  to 
her  industrial  strength. 

But  his  countrymen  may  say  to  him,  as  he  has  said  to  us  to- 
night :  "The  .Chinese  exclusion  act  remains  on  your  statute  books." 
I  admit  that  subordinate  officials  have  not  always  shown  the  con- 
sideration due  to  Chinese  scholars  and  merchants  landing  on  our 
shores,  but  this  has  been  corrected.  As  to  the  wisdom  or  un- 
wisdom of  a  free  intermingling  of  the  yellow  and  white  races,  I 
can  add  nothing  to  what  has  already  been  said.  That  is  a  question 
for  the  sociologists  to  expound.  But,  as  a  practical  man  of  busi- 
ness, I  can  point  out  the  best  economic  method  of  giving  the 
Chinese  the  greatest  benefit  of  our  advanced  industrial  systems. 

Instead  of  a  large  number  of  Chinese  coming  to  the  United 
States,  the  sound  economic  policy — and  it  can  be  made  effective  at 
once — is  for  the  Chinese  to  induce  American  brains  and  money 
to  take  an  important  part  in  the  development  of  their  unlimited 
resources.  For  example,  if  3,000,000  Chinese  came  to  the  United 
States,  it  would  cost  at  least  $200  each  to  cross  the  Pacific  Ocean, 
establish  themselves  and  return,  say  $600,000,000. 

If  concessions  were  given  to  our  industrial  leaders  of  demon- 
strated capacity,  and  the  methods  were  adopted  under  which  the 
United  States  has  made  the  greatest  industrial  progress  in  the 
history  of  the  world,  the  Chinese  would  receive,  in  a  larger  market 
for  their  agricultural  and  other  products,  in  charges  for  transporta- 
tion and  in  increased  wages,  over  five  times  what  the  3,000,000 
Chinese  could  save  from  their  wages  in  this  country. 

Minister  Wu  has  studied  our  industrial  progress,  and  with 
positive  personal  knowledge  can  assure  his  countrymen  that  we 
have  captains  of  industry  capable  of  making  that  statement  good. 
If  his  countrymen  question  the  soundness  of  that  policy,  he  can 
point  them  to  "a  condition,  not  a  theory" — to  the  following  object 
lesson,  that  should  be  conclusive:  President  Diaz,  by  granting 
concessions  to  American  industrial  leaders  of  proved  capacity, 
has  secured  an  investment  of  $800,000,000  United  States  gold  in 
his  country,  with  the  result  that  the  wages  of  the  Mexican  laborers 
have  more  than  doubled,  and  Mexico  has  been  transformed  from  a 
land  of  political  revolutions  to  one  of  industrial  evolution.  By  the 
same  policy  China  can  secure  equally  desirable  results. 

Mr.  President,  I  thank  you  for  the  opportunity  you  have  given 
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me  to  join  in  expressions  of  friendship  and  admiration  for  Dr.  Wu 
on  this,  the  eve  of  his  departure.  He  has  accomplished  much  in 
Washington,  particularly  during  the  trying  period  of  the  Boxer 
troubles;  but  his  great  opportunity  to  serve  his  people  is  in  giving 
to  them  the  benefit  of  his  knowledge  of  the  industrial  methods 
which  have  made  this  country  great,  and  have  given  to  our  masses  a 
greater  measure  of  well-being  than  ever  before  enjoyed  by  any 
people  in  the  world's  history.  If  he  can  induce  his  Government  to 
welcome  our  industrial  leaders  of  demonstrated  capacity  to  take 
part  in  the  development  of  China's  enormous  resources  he  will  go 
down  in  history  as  one  of  the  greatest  benefactors  of  his  people. 

Your  Excellency,   I   wish  you   long  life   and   success   in  the 
larger  sphere  of  usefulness  which  you  are  about  to  enter. 


CLOSING    REMARKS    OF    THE    PRESIDENT    OF    THE 
ACADEMY,  DR.  L.  S.  ROWE 


We  have  now  reached  a  point  in  the  proceedings  of  this  session 
at  whifh  it  becomes  my  privilege  to  extend  to  His  Excellency  the 
farewell  wishes  of  the  Academy.  We  see  you  leave  our  country, 
sir,  with  feelings  of  profound  regret,  for  you  have  taken  a  very 
definite  place  in  our  aflfections.  This  feeling  of  sorrow  is  com- 
bined with  one  of  gratitude  and  obligation  for  the  many  services 
that  you  have  rendered  to  us  and  to  our  country. 

The  policy  of  our  country  with  reference  to  your  Government 
and  to  your  people  has  offered  many  curious  contradictions.  While 
our  relations  to  the  Far  East  have  been  dictated  by  the  most  lofty 
purposes,  almost  unparalleled  in  the  history  of  modern  nations,  our 
treatment  of  the  Far  Easterner  has  been  anything  but  satisfactory. 
It  is  not  my  purpose  at  this  time  either  to  justify  or  criticize  the 
Chinese  exclusion  act.  The  economic  causes  underlying  this  legis- 
lation are  well  known  to  every  one.  The  spirit  in  which  this  law 
has  been  administered,  however,  by  the  minor  officials  of  the  Gov- 
ernment gives  evidence  of  the  existence  of  deeply  rooted  prejudices 
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against  the  Chinese.  The  arbitrary  decisions  of  administrative 
officers  and  the  hardships  and  cruelties  perpetrated  in  the  name  of 
the  law  cannot  be  viewed  with  satisfaction  or  complacency  by  any 
patriotic  citizen. 

It  has  been  the  high  privilege  of  Minister  Wu  to  destroy  at 
least  some  of  these  prejudices,  and  we  owe  to  him,  therefore,  a  real 
debt  of  gratitude  for  having  given  us  a  new  point  of  view  in  judging 
of  our  relations  not  only  to  the  Far  East,  but  to  the  Far  Easterner 
as  well.  It  is  no  exaggeration  to  say  that  no  diplomat  from  any 
country,  whether  of  Eastern  or  Western  civilization,  has  ever  had 
the  same  influence  on  the  opinion  of  this  country.  He  has  been 
Envoy  Extraordinary  to  the  Government  at  Washington,  but  he 
has  been  an  envoy  far  more  extraordinary  to  the  people  of  the 
United  States. 

Mr.  Minister,  you  take  with  you  the  affection  and  the  sincere 
appreciation  not  only  of  the  members  of  the  Academy,  but  of  a 
far  wider  public,  and  we  hope  that  in  the  important  position  which 
you  are  to  occupy  in  your  own  country  the  American  people  may 
benefit  as  much  as  they  have  benefited  by  your  stay  in  the  United 
States.     We  wish  you  all  success  and  Godspeed. 
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FREE  SPEECH  AND  THE  INJUNCTION  ORDER 


By  Samuel  Gompers, 
President,  American  Federation  of  Labor,  Washington,  D.  C. 


It  is  upon  the  labor  movement  that  the  toilers  and  the  lovers 
of  human  freedom  have  set  their  hearts  and  hopes.  They  realize 
that  the  trade  union  movement  of  America  is  the  historically  devel- 
oped potential  force  which  bears  the  brunt  and  scars  of  battle  and 
which  makes  sacrifices  for  right  and  justice  for  all,  for  all  time. 
There  is  not  a  wTong  against  which  we  fail  to  protest  or  seek  to 
remedy ;  there  is  not  a  right  to  which  any  of  our  fellows  are  entitled 
which  it  is  not  our  duty,  mission,  and  work  and  struggle  to  attain. 
So  long  as  there  shall  remain  a  wrong  unrighted  or  a  right  denied, 
there  will  be  ample  work  for  the  labor  movement  to  do.  The  strug- 
gle through  the  ages  has  always  been  attended  with  brutal  tyranny 
and  cruel  injustice.  Some  have  always  had  to  suffer  that  the  people 
might  obtain  some  modicum  of  freedom.  The  times  in  which  we  now 
live  are  no  exception  to  that  rule.  They  who  are  true  to  their  fellows, 
true  to  themselves,  cannot  and  dare  not  evade  the  duties  and  responsi- 
bilities which  may  come  from  their  advocacy  of  the  cause  of  the 
people. 

Tyranny,  exercised  by  no  matter  whom  or  from  what  source, 
must  be  resisted  at  all  hazards.  The  labor  movement  which  is  the 
defender,  protector,  and  promoter  of  the  rights  and  interests  of  the 
people,  must  be  carried  forward,  its  rapacious,  ignorant  opponents 
to  the  contrary  notwithstanding.  We  should  not,  and  we  must  not, 
surrender  the  rights  which  we  have  achieved  for  the  toilers;  we 
dare  not  permit  the  workers  to  become  the  victims  of  the  tender 
mercies  of  their  exploiters. 

The  higher  manhood,  womanhood,  and  childhood,  a  better 
standard  of  life  which  we  have  achieved  for  America's  toilers,  the 
better  concept  of  human  rights  and  liberties  which  have  been 
secured  at  such  great  sacrifices  are  too  precious  heritages  even  to 
permit  them  to  become  debatable  topics.  They  are  the  result  of 
conquests  in  the  struggle ;  they  are  ours  to  maintain  and  perpetuate 
for  unborn  generations. 

It  is  a  great  struggle,  it  is  the  struggle  of  the  ages,  a  struggle 
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of  the  men  of  labor  to  throw  oflf  some  of  the  burdens  which  have 
been  heaped  upon  them,  to  abolish  some  of  the  wrongs  which  they 
have  too  long  borne  and  to  secure  some  of  the  rights  too  long 
denied.  If  men  must  suffer  because  they  dare  speak  for  the  masses 
of  our  country,  if  men  must  suffer  because  they  have  raised  their 
voices  to  meet  the  bitter  antagonism  of  sordid  greed,  which  would 
even  grind  the  children  into  the  dust  to  coin  dollars,  and  meeting 
with  the  same  bitter  antagonism  that  we  do  in  every  effort  we  make 
before  the  courts,  before  the  legislatures  of  our  states,  or  before  the 
Congress  of  our  country,  if  men  must  urge  this  gradual  rational 
development  then  they  must  bear  the  consequences. 

In  all  the  history  of  the  American  Federation  of  Labor  no 
greater  struggle  has  taken  place  than  that  for  the  preservation  and 
the  maintenance  of  the  right  of  free  press  and  free  speech.  This 
arose  under  the  injunction  proceedings  in  the  case  of  the  Buck's 
Stove  and  Range  Company  against  the  American  Federation  of 
Labor  in  December,  1907.  The  technicalities  of  the  case  were  soon 
lost  sight  of  in  the  battle  to  preserve  the  great  principles  of  human 
liberty  which  were  involved. 

The  injunction  proceedings  of  the  Buck's  Stove  and  Range 
Company,  of  St.  Louis,  Mo.,  of  which  James  W.  Van  Cleave  was 
president,  against  the  American  Federation  of  Labor,  resolved 
themselves  into  two  separate  cases;  one,  the  original  injunction 
issued  by  Justice  Gould,  of  the  Supreme  Court  of  the  District  of 
Columbia ;  the  other,  the  proceedings  for  contempt  brought  against 
Vice-President  John  Mitchell,  Secretary  Frank  Morrison,  and  my- 
self. An  appeal  was  taken  by  the  American  Federation  of  Labor 
on  both  cases.  For  convenience  and  an  intelligent  understanding,  a 
brief  summary  of  the  case  is  here  given. 

Owing  to  the  refusal  of  the  Buck's  Stove  and  Range  Company, 
of  St.  Louis,  to  continue  the  nine-hour  workday  to  the  metal  polish- 
ers in  its  employ  and  its  discrimination  against  and  discharge  of 
employees  because  of  their  membership  in  the  union,  and  despite 
efforts  to  harmonize  and  adjust  the  differences  existing,  the  labor 
organizations  in  interest  of  St.  Louis  placed  the  product  of  the 
Buck's  Stove  and  Range  Company  upon  their  "We  Don't  Patronize" 
list.  Application  was  made  to  the  American  Federation  of  Labor 
at  our  Minneapolis  convention,  1906,  to  endorse  the  action  of  the 
workers  particularly  interested  and  place  the  name  of  the  company 
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upon  the  "We  Don't  Patronize"  list  of  the  American  Federation  of 
Labor. 

The  matter  was  referred  by  the  convention  to  the  executive 
council  for  the  purpose  of  investigation  and,  if  possible,  adjust- 
ment. The  executive  council  entrusted  the  matter  to  Vice-Presi- 
dent Valentine  to  use  his  best  efforts  in  the  direction  indicated.  At 
a  subsequent  meeting  of  the  executive  council  Vice-President 
Valentine  reported  that  he  had  gone  to  the  limit  of  his  opportuni- 
ties, and  definitely  ascertained  that  any  effort  on  his  part  or  on  the 
part  of  anyone  else  to  confer  with  Mr.  Van  Cleave  upon  the  subject 
would  be  utterly  fruitless,  and  though  some  of  the  then  employees 
of  the  Buck's  Stove  and  Range  Company,  who  might  be  affected, 
were  members  of  the  Iron  Holders'  Union  of  Ncrth  America,  of 
which  Mr.  Valentine  is  president,  he  could  not  conscientiously  inter- 
pose any  objection  to  the  attitude  of  the  workers  and  organizations 
aggrieved  or  to  the  full  endorsement  of  the  application  of  our  fel- 
low-workers to  place  the  Buck's  Stove  and  Range  Company  upon 
the  "We  Don't  Patronize"  list  of  the  American  Federation  of 
Labor.  Thereupon,  the  executive  council  unanimously  voted  to 
approve  the  application. 

On  December  18,  1907,  Mr.  Van  Cleave,  president  of  the 
Buck's  Stove  and  Range  Company,  of  St.  Louis,  obtained  from 
Justice  Gould,  of  the  District  of  Columbia,  an  injunction  against 
the  American  Federation  of  Labor,  the  members  of  the  executive 
council,  both  officially  and  individually,  the  officers  and  members 
of  local  and  international  unions  affiliated  to  the  American  Federa- 
tion of  Labor,  its  agents,  friends,  sympathizers,  or  counsel,  forbid- 
ding them  in  any  way  to  publish,  print,  write,  verbally  or  orally 
communicate  the  fact  that  the  Buck's  Stove  and  Range  Company 
was  unfair  to  or  had  any  dispute  with  organized  labor,  or  that  it 
was  "boycotted^'  by  organized  labor.  The  injunction  prohibited  the 
publication  of  the  company's  name  upon  the  "We  Don't  Patronize" 
list  of  the  American  Federation  of  Labor,  directly  or  indirectly,  and 
all  were  forbidden  to  state,  declare,  or  say  that  there  existed  or  had 
been  any  dispute  or  difference  of  any  kind  between  the  company, 
the  American  Federation  of  Labor  or  any  of  its  affiliated  organiza- 
tions in  any  manner  whatsoever. 

Hearing  was  had  before  the  temporary  injunction  was  issued 
by  Justice  Gould.    He  declined  later  to  modify  it  or  to  explain  its 
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terms.  On  December  i8th  the  court  issued  the  temporary  injunc- 
tion, it  becoming  effective  December  23d,  when  the  Buck's  Stove 
and  Range  Company  filed  its  bond,  approved  by  the  court.  The 
temporary  injunction  was  made  permanent  March  26,  1908,  by 
Justice  Clabaugh,  of  the  same  court.    It  read  as  follows : 

Order  Granting  Injunction  Pendente  Lite 

This  cause  coming  on  to  be  heard  upon  the  petition  of  the  complainant 
for  an  injunction  pendente  lite  as  prayed  in  the  bill,  and  the  defendants' 
return  to  the  rule  to  show  cause  issued  upon  the  said  petition,  having  been 
argued  by  the  solicitors  for  the  respective  parties,  and  duly  considered,  it  is 
thereupon  by  the  court,  this  i8th  day  of  December,  A.  D.  1907,  ordered  that 
the  defendants.  The  American  Federation  of  Labor,  Samuel  Gompers,  Frank 
Morrison,  John  B.  Lennon,  James  Duncan,  John  Mitchell,  James  O'Connell, 
Max  Morris,  Denis  A.  Hayes,  Daniel  J.  Keefe,  William  D.  Huber,  Joseph  F. 
Valentine,  Rodney  L.  Thixton,  Clinton  O.  Buckingham,  Herman  C.  Poppe, 
Arthur  J.  Williams,  Samuel  R.  Cooper  and  Edward  L.  Hickman,  their  and 
each  of  their  agents,  servants,  attorneys,  confederates,  and  any  and  all  per- 
sons acting  in  aid  of  or  in  conjunction  with  them  or  any  of  them  be,  and 
they  hereby  are,  restrained  and  enjoined  until  the  final  decree  in  said  cause 
from  conspiring,  agreeing  or  combining  in  any  manner  to  restrain,  obstruct 
or  destroy  the  business  of  the  complainant,  or  to  prevent  the  complainant 
from  carrying  on  the  same  without  interference  from  them  or  any  of  them, 
and  from  interfering  in  any  manner  with  the  sale  of  the  product  of  the 
complainant's  factory  or  business  by  defendants,  or  by  any  other  person,  firm 
or  corporation,  and  from  declaring  or  threatening  any  boycott  against  the 
complainant,  or  its  business,  or  the  product  of  its  factory,  or  against  any 
person,  firm  or  corporation  engaged  in  handling  or  selling  the  said  product, 
and  from  abetting,  aiding  or  assisting  in  any  such  boycott,  and  from  printing, 
issuing,  publishing,  or  distributing  through  the  mails,  or  in  any  other  manner 
any  copies  of  the  "American  Federationist,"  or  any  other  printed  or  written 
newspaper,  magazine,  circular,  letter  or  other  document  or  instrument  what- 
soever, which  shall  contain  or  in  any  manner  refer  to  the  name  of  the  com- 
plainant, its  business  or  its  product  in  the  "We  Don't  Patronize,"  or  the 
"Unfair"  list  of  the  defendants,  or  any  of  them,  their  agents,  servants, 
attorneys,  confederates,  or  other  person  or  persons  acting  in  aid  of  or  in 
conjunction  with  them  or  which  contains  any  reference  to  the  complainant, 
its  business  or  product  in  connection  with  the  term  "Unfair"  or  with  the 
"We  Don't  Patronize"  list,  or  with  any  other  phrase,  word  or  words  of 
similar  import,  and  from  publishing  or  otherwise  circulating,  whether  in 
writing  or  orally,  any  statement,  or  notice,  of  any  kind  or  character  whatso- 
ever, calling  attention  of  the  complainant's  customers,  or  of  dealers  or  trades- 
men, or  the  public,  to  any  boycott  against  the  complainant,  its  business  or 
its  product,  or  that  the  same  are,  or  were,  or  have  been  declared  to  be 
"Unfair"  or  that  it  should  not  be  purchased  or  dealt  in  or  handled  by  any 
dealer,  tradesman,  or  other  person  whomsoever,  or  by  the  public,  or  any  repre- 
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sentation  or  statement  of  like  effect  or  import,  for  the  purpose  of,  or  tending; 
to,  any  injury  to  or  interference  with  the  complainant's  business,  or  with  the 
free  and  unrestricted  sale  of  its  product,  or  of  coercing  or  inducing  any 
dealer,  person,  firm  or  corporation,  or  the  public,  not  to  purchase,  use,  buy, 
trade  in,  deal  in,  or  have  in  possession  stoves,  ranges,  heating  apparatus,  or 
other  product  of  the  complainant,  and  from  threatening  or  intimidating  any 
person  or  persons  whomsoever  from  buying,  selling,  or  otherwise  dealing  in 
the  complainant's  product,  either  directly,  or  through  orders,  directions  or 
suggestions  to  committees,  associations,  officers,  agents  or  others,  for  the 
performance  of  any  such  acts  or  threats  as  hereinabove  specified,  and  from 
in  any  manner  whatsover  impeding,  obstructing,  interfering  with  or  restrain- 
ing the  complainant's  business,  trade  or  commerce,  whether  in  the  State  of 
Missouri,  or  in  other  states  and  territories  of  the  United  States,  or  else- 
where wheresoever,  and  from  soliciting,  directing,  aiding,  assisting  or  abetting 
any  person  or  persons,  company  or  corporation  to  do  or  cause  to  be  done  any 
of  the  acts  or  things  aforesaid. 

And  it  is  further  ordered  by  the  court  that  this  order  shall  be  in  full 
force,  obligatory  and  binding  upon  the  said  defendants,  and  each  of  them, 
and  their  said  officers,  members,  agents,  servants,  attorneys,  confederates, 
and  all  persons  acting  in  aid  of  or  conjunction  with  them,  upon  the  service 
of  a  copy  thereof  upon  them  or  their  solicitors  or  solicitor  of  record  in  this 
cause;  Provided,  The  complainant  shall  first  execute  and  file  in  this  cause, 
with  a  surety  or  sureties  to  be  approved  by  the  court  or  one  of  the  justices 
thereof,  an  undertaking  to  make  good  to  the  defendants  all  damage  by  them 
suffered  or  sustained  by  reason  of  wrongfully  and  inequitably  suing  out  this 
injunction,  and  stipulating  that  the  damages  may  be  ascertained  in  such  man- 
ner as  the  justice  of  this  court  shall  direct,  and  that,  on  dissolving  the 
injunction,  he  may  give  judgment  thereon  against  the  principal  and  sureties 
for  said  damages  in  the  decree  itself  dissolving  the  injunction. 

(Signed)        Ashley  M.  Gould, 
Justice. 

Upon  the  authority  of  the  Norfolk  Convention  of  the  Amer- 
ican Federation  of  Labor  an  appeal  from  the  injunction  was  taken 
to  the  Court  of  Appeals  of  the  District  of  Columbia,  our  main  con- 
tention being  that  the  terms  of  the  injunction  were  in  violation  of 
fundamental  constitutional  rights  and  guarantees,  and  that  it  was, 
therefore,  invalid  and  void.  While  this  appeal  was  pending  before 
the  court  Mr.  Van  Cleave  petitioned  the  court  which  issued  the 
injunction  to  adjudge  Vice-President  John  Mitchell,  Secretary  Mor- 
rison and  myself  guilty  of  contempt  of  court  and  to  require  us  to 
show  cause  why  we  should  not  be  punished  therefor. 

The  court  heard  argument  of  counsel  on  both  sides  as  to 
whether  the  defendants,  Mitchell,  Morrison,  and  I,  were  guilty  of 
contempt  of  court.    While  the  appeal  on  the  original  injunction  was 
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pending,  Justice  Wright,  on  December  23,  1908,  adjudged  us  guilty 
of  contempt  of  court  and  imposed  a  sentence  of  six  months,  nine 
months,  and  one  year's  imprisonment  respectively  upon  "Morrison, 
Mitchell,  and  Gompers." 

What  are  the  offenses  for  which  Mitchell,  Morrison  and  I  are 
sentenced  to  long  terms  of  imprisonment,  and  the  ignominy  of 
being  classified  as  criminals?  We  have  dared  to  defend  our  con- 
stitutional rights  as  men  and  as  citizens,  despite  the  injunction  of  a 
court  which  sought  to  invade  the  rights  of  free  speech  and  free 
press  secured  to  the  Anglo-Saxon  people  centuries  ago  by  Magna 
Charta  and  clinched  by  the  adoption  of  the  first  amendment  to  the 
Constitution  of  the  United  States.  What,  after  all,  are  the  grounds 
upon  which  Justice  Wright  held  the  defendants  guilty  of  violation 
of  the  terms  of  the  injunction?  When  the  injunction  was  issued 
and  went  into  effect,  both  temporary  and  permanent,  we  proposed  to 
test  the  principles  involved  before  the  established  legal  tribunals. 
By  instruction  of  and  with  authority  from  the  executive  council 
the  name  of  the  Buck's  Stove  and  Range  Company  was  removed 
from  the  "We  Don't  Patronize"  list  in  the  "American  Federationist." 

Vice-President  Mitchell,  it  was  alleged,  violated  the  injunction 
by  allowing  certain  acts  to  be  performed  by  the  officers  of  the 
American  Federation  of  Labor,  and  also,  that  while  presiding  at  a 
convention  of  the  United  Mine  Workers  of  America,  a  resolution, 
regularly  introduced  by  a  delegate,  calling  upon  the  members  of 
that  organization  not  to  bestow  their  patronage  upon  the  product 
of  the  Buck's  Stove  and  Range  Company  was  submitted  by  Mr. 
Mitchell  to  the  delegates  for  a  vote.  Secretary  Morrison  was 
charged  substantially  with  having  violated  the  terms  of  the  injunc- 
tion in  so  far  as  that  he  sent,  or  caused  to  be  sent  out  copies  of  the 
printed  official  proceedings  of  the  previous  convention  of  the  Amer- 
ican Federation  of  Labor  containing  officers'  and  committee  reports 
and  resolutions  of  the  convention  relative  to  the  Buck's  Stove  and 
Range  Company's  injunction  and  copies  of  the  "American  Federa- 
tionist'' containing  similar  references,  circulars,  appeals  for  funds, 
and  editorials  written  by  me  on  the  injunction  abuse. 

The  allegations  charging  me  with  violating  the  terms  of  the 
injunction  were  that  I  did,  or  authorized,  or  directed  to  be  done, 
these  things;  because,  by  authority  of  the  convention  and  of  the 
executive   council   I   sent  to  our   fellow-workers  and   friends   an 
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appeal  for  funds  in  order  that  we  might  be  in  a  position  to  defend 
ourselves  before  the  courts  in  the  very  injunction  case  involved; 
because  in  lectures  and  on  the  public  platform,  during  the  Presi- 
dential campaign  I  made  addresses  to  the  people  giving  reasons  for 
the  vote  as  a  citizen  I  was  to  cast  at  the  then  pending  Presidential 
election,  and  because  I  dared  editorially  to  discuss  the  fundamental 
principles  involved,  not  only  in  the  injunction  pending  but  the  entire 
abuse  of  the  injunction  writ.  Aye,  because  I  published  in  the 
"American  Federationist"  the  order  of  the  court  to  show  cause 
why  we  should  not  be  punished,  for  contempt  of  the  injunction  was 
made  part  of  the  testimony  upon  which  Justice  Wright  deemed  it 
important  to  hold  me  guilty. 

Immediately  after  Justice  Wright  declared  us  guilty  of  con- 
tempt of  the  injunction  and  imposed  the  sentences,  notice  of  appeal 
was  given  and  bonds  furnished. 

On  March  1 1,  1909 — that  is,  nearly  four  months  after  Justice 
Wright  imposed  these  sentences  for  alleged  contempt  of  the  injunc- 
tion— the  Court  of  Appeals  of  the  District  of  Columbia  handed 
down  its  decision  upon  our  appeal  in  the  original  injunction.  That 
court  greatly  modified  the  terms  of  the  injunction,  holding  that  no 
publication  could  be  forbidden  except  in  furtherance  of  a  "con- 
spirac)r*'  to  boycott.  The  injunction  as  modified  and  affirmed  by  the 
court  is  as  follows: 

It  is  adjudged,  ordered  and  decreed  that  the  defendants,  Samuel  Gompers, 
Frank  Morrison,  John  B.  Lennon,  James  Duncan,  John  Mitchell,  James  O'Con- 
nell,  Max  Morris,  Denis  A.  Hayes,  Daniel  J.  Keefe,  William  D.  Huber,  Joseph 
F.  Valentine,  Rodney  L.  Thixton,  Clinton  O.  Buckingham,  Herman  C  Poppc, 
Arthur  J.  Williams,  Samuel  R.  Cooper  and  Edward  L.  Hickman,  individually 
and  as  representatives  of  the  American  Federation  of  Labor,  their  and  each 
of  their  agents,  servants  and  confederates,  be,  and  they  hereby  are,  perpetually 
restrained  and  enjoined  from  conspiring  or  combining  to  boycott  the  busi- 
ness or  product  of  complainant,  and  from  threatening  or  declaring  any  boycott 
against  said  business  or  product,  and  from  abetting,  aiding  or  assisting  in 
any  such  boycott,  and  from  directly  or  indirectly  threatening,  coercing  or 
intimidating  any  person  or  persons  whomsoever  from  buying,  selling  or  other- 
wise dealing  in  complainant's  product,  and  from  printing  the  complainant,  its 
business  or  product  in  the  "We  Don*t  Patronize"  or  "Unfair"  list  of  defend- 
ants in  furtherance  of  any  boycott  against  complainant's  business  or  product, 
and  from  referring,  either  in  print  or  otherwise,  to  complainant,  its  business 
or  product,  as  in  said  "We  Don't  Patronize"  or  "Unfair"  list  in  furtherance 
of  any  such  boycott. 
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The  costs  of  this  appeal  are  equally  divided  between  appellant  and  appellee. 
Modified  and  affirmed. 

The  court  which  handed  down  this  "modified  and  affirmed" 
decision  is  composed  of  three  judges,  each  of  whom  dehvered  an 
opinion.  One  justice  who  concurred  in  the  conclusion  gave  dif- 
ferent reasons.  It  is  difficult  to  read  Justice  Van  Orsdel's  con- 
curring opinion  and  reconcile  it  with  his  conclusion  to  affirm  the 
injunction  even  in  modified  form.  Chief  Justice  Shepard  dissented 
from  the  conclusion  of  the  court. 

The  Court  of  Appeals  did  not  take  any  original  testimony  in 
the  case,  and  I  am  justified  in  saying  that  the  judges  were  somewhat 
in  error  in  their  estimate  of  the  actual  facts  in  relation  to  the  boy- 
cott of  the  Buck's  Stove  and  Range  Company.  This  is  understand- 
able from  the  fact  that  the  American  Federation  of  Labor  at  no 
time  entered  a  detailed  defense  to  the  allegations  of  the  Buck^s 
Stove  and  Range  Company,  although  the  charges  were  untrue  in 
many  important  particulars.  On  account  of  the  fundamental  issues 
of  free  press  and  free  speech,  which  were  involved  in  the  original 
injunction,  we  preferred  to  stand  upon  the  unconstitutionality  of 
the  injunction  rather  than  obscure  this  great  issue  by  going  into  the 
details  of  the  original  trouble  with  the  Buck's  Stove  and  Range 
Company. 

It  was  generally  expected  that  the  Court  of  Appeals  of  the 
District  of  Columbia  would  hand  down  its  decision  early  in  October, 
1909.  Indeed,  it  was  to  meet  the  issue,  whatever  it  might  be,  that 
I  was  careful  to  be  within  the  jurisdiction  of  the  court  when  the 
decision  would  be  handed  down.  The  decision  was  rendered  Tues- 
day, November  2d — that  is,  on  Election  Day  throughout  the  coun- 
try. The  court  stood  two  to  one  in  affirming  Justice  Wright's 
decision  and  sentences  of  one  year,  nine  months,  and  six  months' 
imprisonment  for  "Gompers,  Mitchell,  and  Morrison,"  respectively, 
on  the  ground  that  they  had  violated  the  terms  of  Justice  Gould's 
injunction.  Chief  Justice  Shepard  dissented  from  the  decision  and 
opinion  of  the  court,  and  declared  that  Justice  Wright's  decision 
and  sentences  should  be  reversed,  on  the  ground  that  he  issued  an 
order  entirely  beyond  the  power  vested  in  him,  and  that  the  order 
was  therefore  void. 

Concretely  stated,  the  decision  of  the  court  declares  that  no 
matter  whether  the  injunction  of  Justice  Gould  was  right  or  wrong, 
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v?Jicl  or  void,  we  were  compelled  to  obey.  Against  that  concept, 
at  least  for  myself,  I  enter  a  most  emphatic  protest.  When  a  judge 
so  far  transcends  his  authority,  and  assumes  functions  entirely 
beyond  his  power  and  jurisdiction,  when  a  judge  will  set  himself 
up  as  the  highest  authority  in  the  land,  invading  constitutionally 
guaranteed  rights  of  citizens,  when  a  judge  will  go  so  far  in  opinion, 
decision,  and  action,  that  even  judges  of  the  Court  of  Appeals  have 
felt  called  upon  to  characterize  his  action  "unwarranted"  and 
"foolish,"  under  such  circumstances  it  is  the  duty  of  the  citizen  to 
refuse  obedience  and  to  take  whatever  consequences  may  ensue. 

It  is  common  knowledge  that  a  judge  has  issued  an  injunction 
against  municipal  officers  enjoining  them  from  performing  their 
duties  in  the  enactment  of  laws.  Assume  that  a  judge  will  so  far 
forget  himself  as  to  issue  an  injunction  prohibiting  a  legislature, 
or  Congress  itself,  from  enacting  laws.  Will  it  be  contended  that 
obedience  must  follow?  Let  a  judge  issue  an  injunction  en- 
joining the  President  of  the  United  States  from  performing  the 
duties  of  his  office.  Does  it  follow  that  the  Chief  Executive  of 
our  nation  must  yield  obedience,  and  perhaps  thereby  fail  to  per- 
form the  duties  of  his  great  office,  to  the  injury  of  the  people  of 
the  country?  Were  the  matter  involved  merely  material,  or  of 
such  a  character  that  time  would  not  destroy,  the  situation  would 
be  vastly  different.  All  realize  that  for  the  orderly  continuance 
and  development  of  civilized  society,  obedience  to  the  orders  of  the 
court  is  necessary,  and  to  that  there  would  be  no  dissenting  voice. 

I  say  advisedly  that  the  whole  people  of  our  country  are 
aroused  to  the  seriousness  of  the  situation.  They  realize  that  this 
attack  upon  free  press  and  free  speech  among  the  workers  is  only 
the  insidious  beginning  of  the  entire  withdrawal  of  those  rights 
from  the  whole  people  whenever  it  might  suit  the  plans  of  those 
who  desire  to  profit  by  injustice  and  tyranny.  The  response  of  the 
masses  of  the  people  to  the  campaign  of  the  American  Federation 
of  Labor  for  the  preservation  of  constitutional  rights  shows  how 
thoroughly  our  labor  movement  is  in  harmony  with  the  spirit  of 
liberty  and  the  love  of  justice  and  right  which  makes  a  nation  great. 
The  struggle  is  far  from  ended.  Eternal  vigilance  ever  was  and 
always  will  be  the  price  of  the  liberties  of  the  people.  Let  no  one 
doubt  my  great  respect  for  the  judiciary  of  our  country;  I  have 
confidence  in  their  integrity,  no  matter  what  their  decision,  still 
they  are  human  beings  and  as  such  liable  to  err.    I  say  this  with 
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respect  not  only  to  the  three  justices  of  the  District  Court  of 
Appeals,  but  with  reference  to  the  judiciary  generally. 

I  repeat  and  emphasize  this  fact,  that  the  doctrine  that  the 
citizen  must  yield  obedience  to  every  order  of  the  court,  notwith- 
standing that  order  transcends  inherent,  natural,  human  rights 
guaranteed  by  the  constitution  of  our  country,  is  vicious  and  repug- 
nant to  liberty  and  human  freedom,  and  that  it  is  the  duty,  the 
imperative  duty,  to  protest.  The  history  of  the  human  race  has 
been  full  of  tryanny  and  the  denial  to  the  people  of  the  right  of 
expressing  freely  by  speech  or  in  the  press  their  opinions.  After 
our  people  established  a  government  they  recalled  that  they  had 
omitted  to  safeguard  this  vital  right  in  framing  our  constitution. 
Therefore,  the  first  amendment  to  that  instrument  was  that  guaran- 
teeing the  right  of  freedom  of  speech  and  press.  That  means 
something.  We  do  not  need  this  right  to  please  those  entrusted 
with  the  authority  of  government.  Free  press  and  free  speech  were 
guaranteed  that  men  might  feel  free  to  say  things  that  displeased. 
Demand  for  reform  coming  from  the  people  is  generally  distasteful 
to  those  entrenched  in  power  and  privilege. 

We  must  have  the  right  to  freely  speak  and  print  for  the  wrongs 
that  need  resistance  and  cause  that  needs  assistance.  There  is  no 
persecution,  no  injustice,  to  a  great  movement  but  if  met  in  the 
right  spirit  bears  its  harvest  of  good.  In  this  case  the  tremendous 
popular  indignation  at  the  attempt  to  abolish  the  right  of  free  press 
and  free  speech  brings  our  union  members  into  closer  relations 
and  more  in  sympathy  with  each  other  throughout  the  country,  and, 
more  than  that,  it  brings  to  the  attention  of  the  people  as  a  whole 
the  noble  aspirations  and  the  splendid  achievements  of  the  labor 
movement  in  behalf  of  right,  justice,  and  humanity.  Out  of  this 
attempt  to  seal  the  lips  of  the  men  of  labor  I  believe  will  come 
good.  We  have  come  too  far  in  the  march  of  human  progress  for 
any  set  of  influences  to  drive  us  back  into  slavery. 

I  see  a  silver  lining  to  the  clouds  and  a  bright  star  of  hope  in 
the  heavens,  and  I  see  ultimately  the  spirit  of  humanity,  justice, 
and  the  brotherhood  of  man  obtaining  in  the  minds  and  hearts  of 
the  people  of  the  country.  Like  Jefferson,  I  am  willing  to  trust  the 
people,  and  I  have  a  certainty  of  their  final  triumph. 
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By  Walter  Gordon  Merritt,  Esq.,^ 
New  York. 


If  called  upon  to  select  the  three  greatest  cases  in  Anglo-Saxon 
jurisprudence  affecting  the  so-called  **labor  question,"  employer  and 
employed  would  undoubtedly  agree  upon  the  Taff-Vale  decision,  in 
England,  the  Buck's  Stove  and  Range  Company  case,  now  pending 
in  our  federal  courts,  and  the  Loewe  case,  in  which  judgment  was 
entered  after  trial  by  jury  for  over  $232,000.  The  importance  of 
any  one  of  these  cases  is  not  diminished  by  any  other,  because  of 
the  fact  that  the  fundamental  and  paramount  principles  involved  in 
each  are  separate  and  independent  from  the  main  principles  involved 
in  the  other  two. 

The  Taff-Vale  decision  deserves  distinction  because  it  was 
there  held  that  any  labor  union,  registered  under  the  laws  of  Eng- 
land, could  be  sued  after  the  manner  of  a  corporation.  As  a  result 
of  the  application  of  this  principle  of  law  to  the  facts  in  that  case, 
the  union  was  mulcted  in  damages  to  the  amount  of  £135,000  for 
unlawfully  interfering  with  employees. 

The  Buck's  Stove  and  Range  Company  case,  which  is  still  in 
the  courts  awaiting  a  hearing  and  final  determination  from  the 
United  States  Supreme  Court  some  time  in  the  coming  fall  or  winter, 
involves  fundamental  principles  relating  to  the  application  of  equit- 
able remedies  to  protect  an  employer  against  a  combination  of 
working  people ;  the  question  of  the  illegality  of  the  boycott,  and  the 
right  of  a  court  of  equity  to  summarily  punish  a  violator  of  one 
of  its  decrees  without  a  trial  by  jury. 

It  is  difficult  to  understand  how  any  attorney  can  confidently 
dispute  the  established  law  upon  most  of  these  questions  involved 
in  the  Buck's  Stove  and  Range  Company  case,  because  of  the  numer- 
ous decisions  that  have  been  rendered  by  courts  of  high  standing 
throughout  the  country,  condemning  the  secondary  boycott,  restrain- 
ing it  by  injunction  and  punishing  the  violators  thereof  for  contempt 
without  trial  by  jury.     It  is  true,   nevertheless,  that  the  United 

^Associate  counsel  of  the  Amorican  Anti-Boycott  Association,  which  is  an  or- 
ganisation  of  employers  that  conducted  tliin  case. 
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States  Supreme  Court  has  never  before  had  presented  to  it  a  case 
involving  the  application  of  all  of  these  principles  to  a  set  of  facts 
of  substantially  the  same  character  as  is  presented  in  this  case. 
So,  aside  from  the  fact  that  the  decision  of  the  United  States 
Supreme  Court  on  many  of  these  questions  can  be  predicted  with 
considerable  assurance,  the  case,  nevertheless,  is  one  of  far-reaching 
importance,  as  promising  a  final  determination  by  the  highest  court 
in  this  land  of  these  questions  of  undoubted  importance.  The  most 
serious  contention  of  the  defendants  is  that  an  injunction,  which 
restrains  such  communications,  oral  or  written,  as  are  necessary  to 
the  conduct  of  a  boycott,  violates  the  constitutional  privilege  of  free 
press  and  free  speech.  The  claim  is  that  you  cannot  muzzle  free  speech 
by  enjoining  injurious  or  libelous  statements  uttered  for  the  purpose 
of  destroying  property,  even  though  an  action  for  damages  will 
thereafter  lie  on  their  account. 

The  Loewe  case  in  contrast  with  the  Buck's  case  was  original 
in  its  conception  and  therefore  more  of  a  pioneer  case.  The  suit 
was  the  first  of  its  kind  brought  under  the  Federal  Anti-Trust  Law 
which  declares  every  contract  or  combination  in  restraint  of  inter- 
state trade  to  be  unlawful  and  gives  the  party  injured  thereby  the 
remedy  of  treble  damages.  The  allegations  and  proof  of  the  case 
exposed  a  combination  of  two  million  working  men  called  the 
American  Federation  of  Labor,  which  had  affiliated  with  it  over 
thirty  thousand  local  unions,  over  five  hundred  city  trade  councils, 
representing  the  diflferent  trade  unions  in  particular  cities,  about 
thirty  state  federations  representing  all  the  unions  in  the  particular 
states  and  over  loo  national  trade  unions  such  as  the  United  Hatters 
of  North  America,  representing  all  of  the  unions  in  a  particular 
trade.  This  national  federation  had  over  i,ooo  organizers  active 
in  different  parts  of  the  country  in  pushing  the  sale  of  union  label 
materials  and  boycotting  and  preventing  the  sale  of  non-union 
materials.  Among  these  organizers  were  listed  the  traveling  agents 
of  the  United  Hatters  of  North  America  who  were  particularly 
engaged  in  preventing  the  sale  of  non-union  hats  and  directing  the  . 
attention  of  the  other  organizers,  trade  organizations,  city  councils 
and  state  federations  against  such  non-union  hats  and  those  who 
dealt  in  them.  Since  1896,  the  United  Hatters  of  North  America 
had  been  an  integral  part  of  this  machine  and  had  from  time  to 
time  sought  the  aid  and  co-operation  of  all  these  facilities  to  help 
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it  in  its  systematic  efforts  to  compel  all  hat  manufacturers  to  union- 
ize their  factories.  The  practice  of  the  United  Hatters  in  dealing 
with  hat  manufacturers  who  did  not  voluntarily  accept  its  rule  was 
uniform  and  notorious  by  reason  of  a  few  historic  fights  in  which 
individual  manufacturers  had  successively  been  beaten  after  a  year 
or  so  of  resistance.  The  first  step  in  the  plot  was  the  strike,  and  if 
we  are  to  judge  by  the  Loewe  case,  the  employees  actually  involved 
were  not  consulted  in  advance  on  the  theory  that  it  concerned  inter- 
ests broader  than  theirs  that  their  employer's  factory  should  be 
union.  The  second  step  was  to  employ  spies  to  watch  the  manu- 
facturers^ shipments,  ascertain  the  names  and  locations  of  his  cus- 
tomere,  and  then  despatch  special  agents  to  each  point  in  order  to 
intercede  with  each  customer.  If  the  customer  was  recalcitrant, 
the  agent  enlisted  all  the  unions  in  that  locality  to  aid  him  in  com- 
pelling that  customer  by  loss  of  business  and  fear  thereof  to  discon- 
tinue all  relations  with  the  manufacturer. 

These  activities  were  boastfully  reported  by  the  officers  of  both 
the  American  Federation  of  Labor  and  the  United  Hatters  in  their 
conventions  and  local  meetings  as  well  as  by  a  monthly  official  maga- 
zine and  printed  convention  reports  which  were  placed  at  the  elbow  of 
every  union  hat  maker  to  read  if  he  so  desired. 

Under  such  circumstances  and  conditions  nearly  every  de- 
fendant had  been  continuously  a  member  of  the  United  Hatters  of 
North  America  and  the  American  Federation  of  Labor  since  1896, 
and  during  the  six  years  which  elapsed  between  the  commencement 
of  the  Loewe  suit  and  the  actual  date  of  trial.  During  this  same 
period  none  of  the  defendants  had  ever  made  any  protest  against  the 
continuance  of  such  warfare,  but  had  continued  to  pay  dues  and 
without  objection  had  suflFered  or  aided  the  re-election  of  the  same 
officers. 

This  was  the  setting  of  the  drama  when  the  Loewe  trouble 
started,  but  before  any  steps  were  taken  the  national  officers  of  the 
United  Hatters  called  upon  Mr.  Loewe  and  informed  him  in  no  un- 
certain language  that  if  he  was  unwilling  to  be  unionized  by  peaceful 
methods  they  would  employ  the  usual  methods.  Following  a  firm 
declination  on  Mr.  Loewe's  part  to  accede  to  their  demands,  the 
usual  steps  of  calling  a  strike  and  subsequently  pursuing  the  boycott 
by  the  use  of  spies  to  discover  points  of  shipment  and  of  traveling 
delegates  to  intimidate  dealers  were  ultimately  taken.     Upon  the 
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evidence  submitted  the  presiding  judge  instructed  the  jury  that  the 
plaintiffs  were  entitled  to  recover  and  left  it  to  determine  the 
amount. 

The  legal  questions  underlying  the  suit  brought  under  the 
Federal  Anti-Trust  Law  upon  such  a  statement  of  facts  resolved 
themselves  primarily  into  two  important  principles:  i.  The  applica- 
tion of  the  Sherman  Anti-Trust  Law  to  a  combination  of  working 
people  restraining  the  interstate  trade  of  an  employer.  2.  The 
liability  of  a  member  for  acts  of  this  character  performed  by  the 
officers  and  agents  of  the  union. 

The  question  of  the  applicability  of  the  Sherman  Anti-Trust 
Law  to  this  case  was  determined  by  the  United  States  Supreme 
Court  in  1907,  when  it  unanimously  overruled  the  demurrer  to  the 
complaint.  The  court  in  passing  upon  this  complaint  held  that  a 
combination  of  working  people  who  combined  together  to  restrain 
a  man's  interstate  trade  through  the  instrumentality  of  a  strike 
which  prevented  production  at  home,  and  the  instrumentality  of  a 
boycott  which  prevented  distribution  abroad,  came  under  the  pro- 
hibition of  this  anti-trust  law.  In  this  connection  it  should  be  noted 
that  more  than  ninety-seven  per  cent  of  the  plaintiff's  sales  were 
made  for  and  shipped  to  customers  outside  of  the  state  where  manu- 
factured so  that  for  all  substantial  purposes  he  was  engaged  exclu- 
sively in  interstate  commerce,  and  the  combination,  in  seeking  to 
break  up  his  business,  must  necessarily  have  had  the  intention  to 
terminate  that  commerce.  ^ 

This  decision  does  not  mean  that  every  strike  is  an  offense  under 
the  Sherman  Anti-Trust  Law,  because  it  prevents  the  employer 
filling  his  interstate  contracts,  any  more  than  it  means  that  every 
boycott  is  an  offense  under  that  law.  It  simply  means  that  where  a 
strike  and  boycott  are  employed  as  means  to  prevent  the  transaction 
of  interstate  commerce,  they  become  part  of  an  illegal  scheme  in 
violation  of  that  statute.  It  has  been  held  that  a  combination 
obtaining  control  of  a  company  through  stock  ownership  and  voting 
to  prevent  that  company  embarking  in  business  in  order  that  it  may 
not  become  a  competitor  of  the  people  who  control  the  stock,  may 
constitute  a  combination  in  violation  of  the  Sherman  Anti-Trust 
Law,  but  it  does  not  follow  that  the  ownership  and  control  of 
stock,  and  the  exercise  of  voting  rights  thereon  necessarily  consti- 
tutes a  violation  of  the  Sherman  Anti-Trust  Law  any  more  than  a 
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strike,  which  may  in  some  instances  be  lawful,  necessarily  consti- 
tutes a  violation  of  that  law.  All  of  these  decisions  are  based  upon 
the  established  theory  that  an  act,  otherwise  lawful  and  innocent, 
may  become  unlawful  when  it  is  a  part  of  an  illegal  scheme  to 
accomplish  an  illegal  purpose. 

The  complaint  in  this  action  was  so  framed  that  it  appeared 
clearly  therefrom  that  the  strike  and  boycott  were  employed  as  a 
means  to  carry  out  an  illegal  scheme.  It  was  alleged  that  the 
parties  entered  into  a  combination  to  restrain,  the  plaintiff^s  inter- 
state commerce,  and,  in  order  to  carry  out  that  illegal  purpose, 
adopted  certain  enumerated  means,  among  which  were  the  strike 
and  boycott.  The  difficult  question  arose,  however,  as  to  whether 
proof  could  be  submitted  to  sustain  such  an  allegation,  for  it  is  un- 
doubtedly true  in  most  instances  that  a  strike  is  entered  into  without 
the  information  of  any  intention  to  restrain  interstate  commerce  and 
with  no  preconceived  plans  to  take  any  further  steps  to  injure  the 
employer's  business  by  an  interstate  boycott.  In  such  cases  it  would 
be  impracticable  to  prove  that  the  strike  and  boycott  subsequently 
agreed  upon  were  part  of  a  pre-conceived  plan  to  restrain  inter- 
state commerce.  This  matter  of  proof  is  the  difficulty  which  will 
confront  attorneys  in  attempting  to  base  future  suits  of  this  kind 
upon  the  same  theory. 

The  proof  of  this  allegation  in  the  Loewe  case  lay  in  the  fact 
that  before  taking  any  of  these  steps,  the  officers  of  the  United 
Hatters  negotiated  with  Mr.  Loewe  and  told  him  they  had  already 
made  up  their  minds  to  follow  the  usual  course  unless  Mr.  Loewe 
was  prepared  to  come  in  peacefully.  It  is  well  to  read  the  exact 
conversation  which  took  place  in  a  little  hotel  bedroom  on  this 
occasion.  Mr.  Moffitt,  the  president  of  the  union,  being  somewhat 
impatient  of  Mr.  Loewe's  reluctance  finally  brought  the  matter  to  a 
crisis  and  said : 

"We  have  talked  this  matter  over.  We  have  endeavored  to 
show  you  that  it  would  be  to  your  advantage  to  unionize  your  fac- 
tory, and  we  might  just  as  well  be  frank  with  you— we  have  made 
up  our  minds  that  this  factory  is  to  be  unionized,  and  we  hope  to 
accomplish  this  in  a  peaceful  way.  If  you  don't  come  in  that  way, 
we  shalh  use  our  usual  methods  to  bring  it  about." 

Mr.  Loewe  replied :  "Mr.  Moffitt,  do  you  mean  to  say  that  if  I 
am  not  willing  to  unionize  the  factory  that  you  will  use  force  ?" 
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And  Mr.  Moffitt.  answering,  said:  "Yes,  Mr.  Locwe,  to  be 
frank  with  you,  we  sliall  use  force."  Then,  after  hesitating,  added: 
"That  is,  we  shall  create  such  a  demand  for  the  union  label  that  you 
will  be  forced  to  adopt  it.'* 

Later,  in  another  interview,  Mr.  Moffitt  reminded  Mr.  Loewe 
that  they  had  spent  $23,000  to  force  their  last  victim  to  go  union, 
and  that  he  should  remember  the  unions  had  never  lost  a  case.  None 
of  these  facts  were  controverted  so  that  the  undisputed  evidence 
of  the  case  showed  that  when  Mr.  Moffitt  and  the  other  officers  of 
the  union  gathered  together  to  talk  to  Mr.  Loewe,  they  had  in  their 
minds  at  that  time  an  agreement  or  plan  to  pursue  the  same  methods 
with  Mr.  Loewe  as  they  had  pursued  with  other  manufacturers, 
and  that  these  methods  were  to  first  cut  off  all  production  at  home 
by  a  strike,  so  that  no  goods  could  be  furnished  to  fill  his  orders, 
and  then  to  interfere  with  the  taking  of  further  orders  through  the 
empl(>yment  of  the  boycott.  It  would  be  unusual  more  clearly  to 
prove  a  case  of  men  conspiring  together  to  interfere  with  a  man's 
interstate  trade  and  employing  the  weapon  of  a  strike  and  a  boycott 
to  accomplish  that  end.  These  statements  by  Mr.  Moffitt  in  the 
presence  of  his  associates  and  in  advance  of  all  steps  to  the  effect 
that  they  had  in  mind  the  intention  of  pursuing  these  various  steps 
to  accomplish  their  ruinous  end  with  a  man  whose  business  was 
ninety-seven  per  cent  interstate  show  that  both  of  these  steps  were 
part  of  a  general  scheme  to  effect  the  purjxDse  prohibited  by  our 
Federal  Anti-Trust  Law.  If  the  proof  had  shown  an  ordinary 
strike  for  higher  wages,  the  situation  would  have  been  different, 
but  this  interview  with  Mr.  Moffitt  and  others  showed  that  this 
operation  of  the  union  was  but  a  part  of  the  general  scheme  of  the 
American  Federation  of  Labor  and  United  Hatters  to  unionize  all 
factories  and  prevent  the  transaction  of  commerce  in  goods  not 
made  by  union  factories. 

The  second  fundamental  principle  involved  in  this  case  was  the 
liability  of  the  individual  members  of  the  union  for  the  acts  of  their 
officers  and  agents.  The  question  of  the  application  of  the  Sherman 
Anti-Trust  Law  was  secondary  in  importance  to  this  for  the  repeal 
or  amendment  of  that  law  may  at  any  time  undermine  the  value  of 
this  precedent  on  that  point,  while  the  question  of  the  liability  of  a 
member  of  a  union  for  the  acts  of  the  organization  is  one  of  as 
enduring  importance  as  labor  organizations  themselves.     While  this 
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case  surpasses  all  other  cases  of  its  kind  in  importance  because  of 
its  solution  of  this  question,  it  must,  nevertheless,  be  remembered 
that  the  determination  of  this  question  depended  upon  the  applica- 
tion of  an  ancient  salutary  and  simple  rule  of  law.  No  one  questions 
the  justice  and  desirability  of  that  principle  of  law  which  says  that 
a  man  must  be  liable  for  what  his  agents  do  when  acting  in  his 
behalf.  If  you  are  to  receive  the  benefit  of  a  man's  activities  you 
must  also  bear  the  liabilities  incident  thereto.  You  cannot  send  a 
man  out  into  the  world  to  act  for  you  and  escape  responsibility  for 
the  harm  he  does  when  so  acting.  The  principle  is  applied  in  mani- 
fold ways  to  the  daily  occupations  and  relations  of  our  people,  and 
there  is  no  cry,  such  as  has  been  raised  in  this  case,  that  it  works 
injustice. 

If  I  own  a  newspaper  and  employ  a  man  to  report  for  it,  I  am 
liable  for  any  libel  which  he  publishes  even  though  he  may  have  done 
it  contrary  to  my  warning  .and  express  instructions.  It  is  true  that 
all  the  warnings  and  cautions  which  an  employer  may  give  his 
chauffeur  against  reckless  driving  will  not  protect  that  employer 
against  an  action  for  injury  to  a  child  caused  by  his  chauffeur's 
negligent  driving.  So  also,  if  I  employ  a  man  to  buy  and  sell 
merchandise  for  me  and  carefully  instruct  him  to  the  effect  that  I 
wish  to  succeed  by  honorable  means  only,  I  am  nevertheless  respon- 
sible for  any  fraud  he  may  commit  while  engaged  in  this  work. 
These  are  a  few  illustrations  of  the  just  and  unquestionable  char- 
acter of  the  rule  applied  in  the  Loewe  case  to  the  effect  that  every 
man  is  liable  for  all  acts  done  by  his  agents  while  in  pursuit  of  his 
principal's  business. 

Let  us  assume  that  in  this  Loewe  case  the  liability  of  some  of 
the  defendants  at  least  rested  solely  on  this  principle.  At  least  some 
of  the  defendants  knew  nothing  of  the  plaintiffs  or  their  business 
and  had  never  taken  direct  and  active  participation  in  any  boycott 
or  strike  against  the  plaintiffs.  They  were  selected  from  among 
that  group  of  working  people  who  have  been  thrifty  and  conserva- 
tive enough  to  amass  property,  and  it  is  to  the  shame  of  organized 
labor  that  these  men  seldom,  if  ever,  take  any  active  or  leading  part 
in  the  operations  of  the  union.  Therefore,  for  the  purpose  of  dis- 
cussing this  question,  I  consider  only  those  defendants  whose  con- 
nection with  this  conspiracy  was  the  most  remote. 

It  would  seem  at  the  very  outset  that  in  the  absence  of  any 
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further  evidence  than  the  fact  that  these  men  belonged  to  a  labor 
union  whose  officers  are  doing  this  work,  the  question  of  liability 
is  clear.  Are  not  all  the  acts  of  which  we  complain  of  the  very 
essence  of  trade  unionism  and  does  not  the  performance  of  any  one 
of  them,  for  the  benefit  of  the  members,  constitute  an  act  within  the 
scope  of  the  employment  of  the  union's  officers.  By  its  very  nature, 
the  union  is  a  combination  in  restraint  of  trade  which  seeks  to  obtain 
concessions  for  its  members  through  the  employment  of  concerted 
action.  This  concerted  action  is  ordinarily  applied  in  the  two  ways 
that  were  complained  of  in  this  case.  It  is  either  through  the  con- 
certed withdrawal  of  men  from  employment,  or  the  concerted  with- 
drawal of  patronage  that  it  seeks  to  accomplish  its  ends. 

This  does  not  mean  that  necessarily  every  union  is  organized  for 
unlawful  purposes,  but  it  does  mean  that  the  general  nature  of  their 
operations  are  of  such  a  character  that  any  unlawful  strike  or  boy- 
cott carried  on  by  its  officers,  in  behalf  of  its  members,  even  though 
not  expressly  authorized,  is  within  the  scope  of  the  employment 
of  the  officers.  If  this  theory  is  correct,  it  is  true  that  any  provision 
in  the  constitution  of  a  union  forbidding  its  officers  from  conducting 
any  unlawful  boycotting,  or  instituting  any  unlawful  strike  will  be 
no  more  protection  to  the  members  in  an  action  for  damages  due 
to  such  unlawful  strikes  or  boycotts  than  would  be  the  instructions 
of  an  owner  to  his  chauffeur  not  to  be  reckless.  Thus,  if  we  assume, 
as  has  been  held  in  some  states,  that  peaceful  picketing  is  lawful, 
the  union  and  its  members  would  nevertheless  be  liable  for  any 
unlawful  act  on  the  part  of  its  pickets  while  pursuing  the  business 
of  picketing,  even  though  that  picket  had  been  expressly  instructed 
to  keep  within  the  law. 

There  was  much  additional  evidence  in  the  Loewe  case  growing 
out  of  certain  clauses  in  the  union^s  constitutions  on  which  the  lia- 
bility of  individual  members  might  be  based,  but  it  is  important  to 
dwell  upon  this  general  principle  which  would  become  applicable 
to  all  labor  unions  and  all  labor  union  suits  rather  than  upon  certain 
clauses  in  the  constitution  which  may  be  peculiar  to  this  particular 
case  and  which  might  be  altered  and  corrected  as  a  safeguard 
against  a  successful  repetition  of  a  similar  suit.  If  the  principle 
herein  presented  is  sound,  it  must  necessarily  follow  that  every 
member  of  every  labor  union  is  responsible  for  all  acts  in  the  nature 
of  strikes  or  boycotting  lawful  or  unlawful  which  are  carried  on 
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by  its  officers  and  agents  for  the  benefit  of  members.  A  walking 
delegate  who  calls  a  strike  on  a  building  in  order  to  induce  the 
employer  to  pay  him  a  bribe,  does  an  act  for  which  the  member- 
ship is  not  responsible  because  he  is  seeking  his  own  personal  ends 
and  not  acting  in  furtherance  of  the  interests  of  his  principals.  If, 
however,  he  does  the  same  act  for  the  benefit  of  his  membership, 
it  seems  to  me  beyond  question  that  they  are  all  responsible. 

In  the  Loewe  case  the  constitution  of  the  United  Hatters  of 
North  America  of  which  every  one  of  the  defendants  was  a  member, 
dissipated  all  doubts  as  to  the  liability  of  members  for  acts  done 
to  unionize  factories  as  it  expressly  authorizes  the  officers  to  use 
all  means  within  their  power  to  turn  all  hat  factories  fair.  It 
would  have  been  immaterial  if  that  constitution  had  so  read  that 
the  officers  were  authorized  to  use  only  lawful  means  to  turn  fac- 
tories "fair,"  for  the  true  test  is  not  whether  they  were  expressly 
authorized  to  do  anything  unlawful,  but  whether  the  unlawful  acts 
were  done  in  furtherance  of  the  purposes  which  they  were  em- 
ployed to  carr}'  out  and  were  possibly  adapted  to  the  attainment 
of  those  purposes.  So  when  the  constitution  authorized  these  offi- 
cers to  use  all  means  within  their  power  to  turn  a  factory  "fair," 
they  were  responsible  for  both  lawful  and  unlawful  means  em- 
ployed for  this  purpose  even  as  the  owner  of  the  newspaper  was 
responsible  for  the  unlawful  libel  published  by  this  reporter.  Under 
the  constitution  of  the  United  Hatters  every  one  of  the  9,000  mem- 
bers of  that  organization  was  liable  for  all  acts  of  the  officers  and 
agents  done  for  the  purpose  of  turning  hat  factories  fair. 

The  constitution  of  the  American  Federation  of  Labor  of 
which  every  defendant,  in  common  with  2,000,000  other  employees 
in  this  country,  was  a  member,  presented  an  equally  clear  case, 
for,  according  to  the  statement  of  Mr.  Gompers  in  a  petition  filed 
in  this  case  in  the  United  States  Supreme  Court,  it  was  admitted 
that  the  constitution  of  the  American  Federation  of  Labor  made 
special  provision  for  the  prosecution  of  boycotts,  and  it  was  fur- 
ther stated  that  the  prosecution  of  such  a  conspiracy  as  was  set 
forth  in  this  case  was  necessary  in  order  that  the  American  Fed- 
eration of  Labor  might  attain  its  purposes.  Under  this  constitu- 
tion providing  for  treatment  of  trade  disputes  and  the  appoint- 
ment of  boycott  committees,  every  one  of  the  2,000,000  members 
of  that  organization  was  responsible  for  all  acts  of  boycotting  that 
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were  carried  on  by  Mr.  Gompers  and  his  associates  and  for  all 
unfair  lists  and  boycotting  statements  published  in  the  "American 
Federationist."  If  the  general  principle  first  suggested  that  any 
act  in  the  nature  of  boycotting  and  striking  is  within  the  scope  of 
any  labor  union  and  is  not  applicable,  the  question  was  clearly 
settled  in  these  two  particular  unions  by  the  constitutions  which 
bound  each  and  every  one  of  the  members. 

Another  aspect  of  the  case  which  still  further  clinches  the  lia- 
bility of  every  member  of  these  unions  is  the  fact  that  the  American 
Federation  of  Labor  and  the  United  Hatters  of  North  America 
each  held  periodical  conventions  to  which  delegates  were  sent  after 
a  regular  election  in  which  each  member  was  permitted  to  par- 
ticipate. The  delegates  to  these  conventions  had  full  power  and 
authority  to  bind  the  members  as  to  all  matters  connected  with 
their  organization  and  the  laws  passed  at  those  conventions  were 
supreme  and  of  the  same  force  and  effect  as  the  constitution  them- 
selves. At  each  of  these  conventions  the  delegates  heard  and 
approved  full  reports  from  their  officers  concerning  the  many 
boycotts  that  had  been  levied  throughout  the  country  including 
boycotts  upon  different  hat  manufacturers,  and  elected  the  same 
officers.  At  the  conventions  of  the  United  Hatters,  the  strike  and 
boycotting  of  the  Loewe  concern  were  also  considered,  and  all  acts, 
strikes  or  boycotts  were  unanimously  approved.  Inasmuch  as 
every  delegate  who  attended  any  one  of  those  conventions  was  a 
proxy  of  the  individual  members,  any  knowledge  which  he  obtained 
concerning  boycotting  was  their  knowledge,  and  any  act  or  vote 
which  he  exercised  approving  or  authorizing  certain  boycotts  was 
their  act. 

To  fully  understand  the  force  of  the  ruling  of  Judge  Piatt 
when  he  instructed  the  jury  that  all  the  defendants  were  liable,  it 
should  also  be  remembered  that  all  reasonable  efforts  were  made 
by  the  officers  of  the  United  Hatters  to  fully  inform  the  members 
from  time  to  time  of  the  various  strikes  and  boycotts  which  they 
had  instituted.  Convention  reports  were  printed  and  a  monthly 
journal  published  for  this  purpose  and  both  were  made  available, 
without  charge,  for  all  who  cared  to  read.  It  was  even  suggested 
by  the  testimony  of  some  of  the  defendants  that  those  startling 
reports  of  the  officers  and  agents,  rather  exaggerated  the  ruinous 
efficiency  of  their  work  in  order  to  win  approval  for  re-election 
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and  re-appointment.  The  essential  point,  however,  is  that  no  fraud 
or  concealment  was  practised  by  the  officers  behind  which  the 
membership  might  find  justification  for  their  claimed  ignorance. 
The  officers  never  doubted  but  that  they  were  acting  in  accord 
with  the  wishes  of  all  members. 

There  is  to  be  added  to  all  of  these  grounds  of  responsibility 
of  the  individual  members  a  final  ground  which  in  my  mind  is  of 
more  moral  importance  than  all  the  other  grounds  combined.  Every 
defendant  constantly  paid  dues  to  support  the  officers  of  the  United 
Hatters  and  of  the  American  Federation  of  Labor  in  the  conduct 
of  these  boycotts  and  after  this  suit  was  started  and  all  of  these 
defendants  were  served  with  papers  which  informed  them  of  the 
work  that  was  being  carried  on  by  their  organizations,  they  did 
not  withdraw  from  the  organization  like  innocent  men  who  had 
suddenly  learned  that  their  organization  was  doing  wrong,  but  they 
continued  to  pay  dues  and  re-elect  the  same  officers  without  a 
warning  or  protest  and  in  these  two  ways  continued  the  wrong 
doing  of  which  the  plaintiffs  complained. 

This  summary  omits  essential  facts  which  connected  many  de- 
fendants with  the  wrong-doing  and  only  too  briefly  touches  the 
essential  points  of  liability  applicable  to  every  defendant.  Judge 
Piatt  believed  the  situation  presented  was  largely  one  of  law  and 
that  under  the  law  the  facts  conclusively  sustained  the  liability  of 
all.  For  this  reason  he  instructed  the  jury  that  the  plaintiffs  were 
entitled  to  recover  and  left  it  to  determine  the  amount.  The  fact 
that  the  jury  brought  in  a  verdict  for  nearly  the  full  amount  indi- 
cates the  trend  of  their  sympathy  and  supports  the  contention  that 
the  issue  would  not  have  been  otherwise  had  all  the  questions  been 
left  to  them. 

The  fundamental  principle  reaffirmed  in  this  case  is  the  indi- 
vidual responsibility  of  every  member  of  a  union  for  all  acts  done 
by  its  officers  and  agents  in  furtherance  of  its  object  and  pur- 
poses. It  says  to  every  union  man  "you  cannot  safely  continue  a 
member  of  an  organization  of  wrong  doing;  you  must  reform  it 
or  leave  it."  It  places  a  responsibility  upon  the  conservative,  prop- 
erty-owning class  to  be  vigilant  as  to  the  conduct  of  union  officials. 
So  when,  directly  or  indirectly,  a  union  man  becomes  a  member  of 
the  American  Federation  of  Labor  with  a  constitution  providing 
for  boycotting  and  his  dues  are  used  to  support  the  machinery  of 
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boycotting,  he  cannot  repudiate  his  liability  for  all  damages  caused 
thereby. 

This  principle  of  responsibility  says  to  the  employer  who  is 
being  boycotted  or  otherwise  wrongfully  injured  by  the  union  that 
when  the  power  and  resources  of  an  army  of  men  are  arrayed 
against  him  and  cause  him  damage,  commensurate  with  the  strength 
of  the  attack,  he  is  not  limited  in  redress  to  the  inadequate  resources 
of  two  or  three  union  officials  who  have  actively  conducted  the 
wrong  doing. 

Any  other  rule  of  liability  for  union  members  would  be  hope- 
lessly inadequate.  It  would  penalize  vigilance  and  reward  irre- 
sponsibility. If  liability  for  association  acts  can  be  confined  to 
its  officers  by  mere  ignorance  of  their  conduct  on  the  part  of  the 
general  membership,  judgment-proof  officers  will  be  elected  and 
all  opportunity  for  the  members  to  be  acquainted  with  the  activities 
of  the  association's  officers  will  be  withheld  for  corrupt  and  ulterior 
motives. 
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By  Margaret  A.  Schaffner, 
Madison,  Wis. 


The  immediate  result  of  the  recent  boycott  decisions  has  been 
a  deluge  of  protests.  Judges,  unionists,  and  publicists  have  joined 
in  a  chorus  of  criticism  as  though  some  new  doctrine  had  been 
expounded.  But  while  the  courts  are  undoubtedly  safe  in  the 
assumption  that  they  are  following  an  antique  line  of  decisions, 
certain  vigorous  dissenting  opinions  indicate  the  doubts  which  are 
beginning  to  afflict  the  judicial  mind  respecting  the  infalHbility  of 
ancient  precedents.  The  further  disapproval  of  the  decisions  by 
conservative  men  of  affairs  challenges  consideration  of  the  points 
involved  in  controversy  and  justifies  the  interest  of  the  public  in 
taking  an  inventory  of  the  questions  at  issue. 

The  severest  criticisms  of  the  decisions  have  been  offered  by 
judges  on  the  bench.  In  the  case  of  Gonvpers  et  al.  v.  The  Buck's 
Stove  and  Range  Company,  Chief  Justice  Shepard,  of  the  Court 
of  Appeals  of  the  District  of  Columbia,  dissented  most  vigorously 
from  the  majority  decision  of  the  court  which  affirmed  the  jail  sen- 
tences imposed  on  Gompers,  Morrison  and  Mitchell  for  the  violation 
of  the  injunction  issued  by  Justice  Gould.^  This  sweeping  injunc- 
tion restrained  the  defendants  "from  printing,  issuing,  publishing 
or  distributing  through  the  mails,  or  in  any  other  manner,  any  copies 
or  copy  of  the  'American  Federationist,'  or  any  other  printed  or 
written  newspaper,  magazine,  circular,  letter  or  other  document  or 
instrument  whatsoever,  which  shall  contain  or  in  any  manner  refer 
to  the  name  of  the  complainant,  its  business  or  its  product  in  the 
'We  Don't  Patronize,'  or  the  'Unfair'  list  of  the  defendants,  .  .  . 
or  which  contains  any  reference  to  the  complainant,  its  business  or 
product  in  connection  with  the  term  'Unfair'  or  with  the  'We  Don't 
Patronize'  list,  or  with  any  other  phrase,  word  or  words  of  similar 
import,  and  from  publishing  or  otherwise  circulating,  w^hether  in 
writing  or  orally,  any  statement  or  notice  of  any  kind  or  character 

^Oompera  et  al.  v.  Buck's  Stove  and  Range  Co.,  IftOl).  33  App.  D.  C.  516. 
This  injunction  was  issued  Dec.  IS,  1907,  for  text  see :  Buck's  Stove  and  BQng^ 
Co,  V.  American  reaerution  of  LulfQr,  1909.  3(5  Wash,  h.  U.  8;i-',  833-S3-1, 
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whatsoever,  calling  attention  of  the  complainant's  customers,  or  of 
dealers  or  tradesmen,  or  the  public,  to  any  boycott  against  the  com- 
plainant, its  business  or  its  product,  or  that  the  same  are,  or  were, 
or  have  been  declared  to  be  *Unfair,'  ...  or  inducing  any 
dealer,  person,  firm,  or  corporation,  or  the  public,  not  to  purchase, 
use,  buy,  trade  in,  deal  in,  or  have  in  possession  stoves,  ranges, 
heating  apparatus,  or  other  product  of  the  complainant.^' 

Though  recognizing  that  the  defendants  had  obeyed  the  order 
of  the  court  to  the  extent  of  removing  the  name  of  the  complainant 
from  the  **Unfair"  or  "We  Don't  Patronize"  list,  the  court  of  appeals 
affirmed  the  decree  imposing  jail  sentence  because  the  labor  leaders 
had  given  further  publicity  to  the  boycott.  In  fact  the  very  an- 
nouncement of  the  decree  of  the  court  imposing  sentence  upon 
Gompers,  Morrison  and  Mitchell  augmented  the  boycott.  Here 
was,  indeed,  an  anomalous  situation — the  defendants  placing  them- 
selves in  further  contempt  of  court  because  they  gave  publicity  to 
the  decree  of  the  court  against  themselves.  On  this  point  the  court 
of  appeals  said,  "Gompers  and  Morrison  published  and  circulated 
through  the  'American  Federationist'  articles  calling  the  attention 
of  the  members  of  the  American  Federation  of  Labor  and  their 
friends  throughout  the  country  to  the  injunction  issued  by  the  court 
below  in  such  a  manner  as  to  cause  their  followers  to  disregard  and 
disobey  the  same,  the  intended  effect  of  which  was  to  injure  and 
interfere  with  complainant's  business  and  the  sale  of  its  product, 
and  to  restrain  the  membership  of  the  American  Federation  of 
Labor  and  the  public  generally  from  patronizing  the  complainant 
and  to  continue  and  maintain  the  boycott  against  the  business  of 
complainant." 

With  respect  to  these  charges  of  contempt  the  defendants 
insisted  that  they  were  within  their  constitutional  prerogatives ;  that 
freedom  of  speech  and  of  the  press  could  not  be  restrained  by  any 
writ  of  injunction;  that  since  the  writ  restrained  them  from  exercis- 
ing their  constitutional  rights,  it  was  wholly  erroneous  and  void 
and  beyond  the  power  of  any  court  to  issue ;  and  therefore  the  com- 
plaint against  them  should  be  dismissed. 

In  dissenting  from  the  decision  of  the  court  of  appeals  which 
affirmed  the  jail  sentences.  Chief  Justice  Shepard  sustained  the 
material  contentions  of  the  defendants  in  vigorous  and  somewhat 
Stinging  language,    AfUr  pointing  out  that  the  conviction  was 
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largely  based  upon  acts  and  **lang^age  used  by  the  respondents  in 
public  meetings  long  antedating  the  commencement  of  the  original 
suit,  some  occurring  in  the  year  1897  and  long  before  any  contro- 
versy had  arisen/'  the  chief  justice  continued,  *'When  we  consider 
the  severity  of  the  sentence  of  Mitchell,  I  think  it  impossible  to  say 
that  it  was  not  founded  in  part  upon  declarations  which  long  ante- 
dated the  controversy  with  the  complainant."  In  dissenting  further 
the  chief  justice  said,  *'There  is  another  and  stronger  reason  for 
my  dissent  so  far  as  the  respondents,  Gompers  and  Morrison,  are 
involved.  The  specific  acts  charged  against  them  relate  wholly  to 
declarations  and  publications  which  violated  the  preliminary  injunc- 
tion as  issued.  I  have  heretofore  expressed  the  opinion  that  so 
much  of  the  injunction  order  was  null  and  void,  because  opposed 
to  the  constitutional  prohibition  of  any  abridgment  of  the  freedom 
of  speech  or  of  the  press.  (33  App.  D.  C,  p.  129.)^  Subsequent 
reflection  has  confirmed  the  views  then  expressed.  I  concede  that 
the  court  had  jurisdiction  of  the  subject-matter  of  the  controversy 
and  of  the  parties,  but  I  cannot  agree  that  a  decree  rendered  in 
excess  of  the  power  of  the  court — a  power  limited  by  express  provi- 
sion of  the  constitution — is  merely  erroneous  and  not  absolutely 
void."* 

The  eflfect  of  this  judicial  criticism  can  scarcely  be  other  than 
clarifying  in  the  controversies  still  at  issue  between  advocates  of  the 
peaceful  boycott  and  the  adherents  of  the  injunction  process  in  the 
settlement  of  labor  disputes.  Chief  Justice  Shepard  seems  to  point 
the  way  for  a  line  of  decisions  which  may  in  the  future  distinguish 
clearly  between  lawful  acts  due  to  the  incentive  of  self  interest  on 
the  part  of  organized  labor  in  conducting  a  peaceful  boycott,  and 
any  unlawful  acts  which  may  be  committed  from  a  malicious  or 
any  other  motive.  Unionists  insist  that  they  are  merely  contending 
for  rights  ordinarily  enjoyed  by  other  men  and  that  their  right  to 
strike  and  their  right  to  dispose  of  their  patronage  as  they  wish 
are  rights  of  which  no  court  can  lawfully  deprive  them.  The  labor 
leaders  persistently  quote  the  generalization  in  "Coole/s  Torts"  that 
*Tt  is  a  part  of  every  man's  civil  rights  that  he  be  left  at  liberty  to 

*American  Federation  of  Labor  r.  Buck-s  Stove  and  Range  Co.,  1909,  33  App. 
D.  C.  83,  129. 

*B:b  parte  Lange,  1873.  18  Wall.  163;  Ew  parte  Fiak,  1885,  113  U.  S.  713.  /n 
re  Rnoic,  1887,  120  U.  S  274 ;  In  re  AyrcB,  1887,  123  U.  9.  443-480 '.  Re  yeilson, 
1880.  131  U.  B.  176-183. 
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refuse  business  relations  with  any  person  whomsoever,  whether  the 
refusal  rests  upon  reason,  or  is  the  result  of  whim,  caprice,  preju- 
dice or  malice.  With  his  reasons  neither  the  public  nor  third  persons 
have  any  legal  concern.''^ 

To  those  who  insist  that  there  can  be  no  such  thing  as  a  peace- 
ful boycott,  recent  court  decisions  do  not  give  uniform  assent. 
There  has  been  a  tremendous  evolution  not  only  in  public  opinion 
but  in  judicial  thought  since  the  days  when  the  boycott  was  defined 
by  Judge  Taft  as,  **A  combination  of  many  to  cause  a  loss  to  one 
person  by  coercing  others  against  their  will  to  withdraw  from  him 
their  beneficial  business  intercourse  through  threats  that  unless 
those  others  do  so,  the  many  will  cause  similar  loss  to  them."*  Id 
Mills  V.  United  States  Printing  Company,  the  Supreme  Court  of 
New  York  said,  "It  is  not  in  the  breast  of  the  court  to  stamp  as 
illegal  a  combination  for  the  betterment  of  the  interests  of  the 
members  thereof,  or  some  of  them,  and  which  without  incidental 
violence  or  intimidation,  severs  all  business  dealings  with  an  outsider 
until  it  may  secure  it.  If  this  be  illegal  where  can  we  draw  the 
line  so  as  to  countenance  association  to  insure  united,  and  therefore 
eflfective,  action  to  right  what  seems  wrong  or  to  correct  what  seems 
an  abuse,  or  to  mark  disapproval  of  some  policy  in  the  everyday 
affairs  of  our  social  life  ?  The  protest  of  one  under  threat  of  absten- 
tion may  be  unheeded,  in  view  of  the  slightness  of  the  penalty, 
when  a  like  protest  of  many,  with  similar  threat,  is  effective  and 
only  because  the  penalty  is  too  great  to  pay.  Lawful  and  concerted 
protest  can  regulate  many  things  within  the  law  without  invoking 
paternal  government.  ...  It  may  be  that  the  result  of  the  boy- 
cott is  a  loss  to  him  proscribed.  Else  the  combination  would  fail 
of  its  purpose.  But  when  the  result  sought  by  a  boycott  is  to 
protect  the  members  of  the  combination  or  to  enhance  their  welfare, 
that  loss  is  but  the  incident  of  the  act — the  means  whereby  the  ulti- 
mate end  is  gained.  .  .  .  And  as  such  a  combination  may  be 
formed  and  held  together  by  argument,  persuasion,  entreaty,  or  by 
the  'touch  of  nature'  and  may  accomplish  its  purpose  without  vio- 
lence or  other  unlawful  means  (t.  (?.,  simply  by  abstention)  I  think 
it  cannot  be  said  that  *to  boycott'  is  to  offend  the  law.'''' 

^Cooley,  TorU,  3d  Ed.,  1906,  Vol.  2,  p.  587. 

'^Toledo,  Ann  Arbor  d  North  Mich.  Ry.  Co,  et  al.  v.  Penna.  Co.,  1893,  54  Fed, 
730. 

^MiU9  y.  Vnit94  Stat^9  Printing  Co.,  1904,  01  N,  Y.  Supp.  185. 

(280) 


Digitized  by 


Google 


Effect  of  the  Recent  Boycott  Decisiotts  27 

This  statement  of  the  court  fairly  maintains  the  contention  of 
the  unionists  that  when  they  invoke  either  the  strike  or  the  boycott 
they  are  seeking  to  advance  their  own  interests.  They  insist  that 
modem  industrial  conditions  not  only  authorize  them  but  compel 
them  to  invoke  associated  effort  to  meet  the  organized  strength  of 
the  employer.  From  the  standpoint  of  the  unionists  it  seems  absurd 
that  they  should  be  enjoined  from  acting  together  in  securing  desir- 
able conditions  of  employment  in  industries  in  which  the  associated 
owners  acting  through  their  manager — their  walking  delegate — 
determine  conditions  which  affect  thousands  of  workingmen. 

However,  the  unionist  does  not  complain  of  the  logic  of  the 
courts,  he  attacks  the  premise  upon  which  the  argument  of  the 
court  is  generally  made  to  rest,  namely,  that  the  strikers  or  boy- 
cotters  are  actuated  by  malicious  intent.  From  the  psychological 
standpoint  it  seems  strange  that  the  courts  have  so  generally  held 
that  the  workingmen  were  actuated  by  malice  in  seeking  to  better 
their  conditions  through  associated  action  in  a  strike  or  boycott. 
To  the  average  man,  familiar  with  industrial  conditions,  it  might 
*  seem  as  though  the  unionist  were  seeking  primarily  to  advance  his 
own  interest  in  attempting  to  secure  shorter  hours,  higher  wages 
or  better  conditions  of  employment.  It  is  generally  conceded  that 
the  manager  of  an  organized  industry  is  seeking  to  promote  the 
best  interests  of  the  stockholders  or  associated  owners  when  he 
attempts  to  secure  laborers  at  the  lowest  possible  market  price  for 
the  longest  hours  customary  in  the  industries  which  he  manages. 
The  contention  of  the  unionist  is  that  the  courts  should  likewise 
recognize  that  the  laborer  is  seeking  to  better  his  own  condition  and 
is  pursuing  his  own  legitimate  self-interest  in  associating  with 
fellow  laborers  likewise  seeking  to  better  their  industrial  condition 
by  means  of  a  strike  or  a  boycott.  His  quarrel  with  the  court  is 
that  they  have  so  insistently  refused  to  recognize  this  motive  of 
self-interest  on  the  part  of  laborers. 

That  this  contention  of  the  unionists  is  gradually  being  con- 
ceded is  more  and  more  evident  in  recent  decisions.  Whether  based 
on  common  or  statutory  law  the  opinions  of  courts  are  beginning 
to  recognize  that  "malicious  intent"  may  be  entirely  wanting  in 
either  a  strike  or  a  boycott,  and  that  the  expectation  of  improving 
their  own  condition  may  be  the  dominant  motive  which  actuates 
the  laborers  in  associated  action. 
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In  a  decision  rendered  by  Judge  Tuley  of  Chicago,  the  right 
to  boycott  was  upheld  in  the  circuit  court  of  Cook  County  as  early 
•as  1901.  A  certain  contractor  entered  suit  against  the  members 
of  the  Mosaic  Workers'  Union  for  conspiring  to  injure  his  business. 
The  facts  alleged  by  the  plaintiff  were  admitted,  but  the  construction 
put  upon  them  in  the  complaint  was  denied  by  the  defendants.  They 
admitted  sending  circulars  to  architects,  builders  and  contractors, 
setting  forth  that  the  plaintiff  was  the  only  mosaic  manufacturer 
in  Chicago  who  had  refused  to  sign  the  agreement  with  the  union, 
and  that  in  consequence  no  union  man  would  work  for  him.  The 
circular  further  said,  **we  therefore  request  you  not  to  let  any  con- 
tract to  him  until  he  has  acceded  to  our  demands.  Sympathetic 
strikes  will  result  on  any  building  where  he  gets  a  contract.'^  The 
question  at  issue  was, — "Was  there  in  these  statements  a  wrongful 
attempt  to  injure  the  non-union  contractor?"  After  summing  up 
the  evidence,  Judge  Tuley  instructed  the  jury  to  bring  in  a  verdict 
of  not  guilty.  He  declared  the  law  bearing  upon  the  facts  to  be 
as  follows: — "The  law  holds  that  any  person  in  competition  with 
another  may  state  the  truth  regarding  the  business  of  the  other" 
however  injurious  to  the  business  of  the  other  that  truth  may  be. 
That  is  true  of  combinations  and  corporations  as  well  as  of  indi- 
viduals. The  motive  of  making  such  truthful  though  injurious 
statements  may  be  to  take  from  the  other  some  of  his  business  and 
to  add  to  the  business  of  the  person  making  those  statements.  The 
motive  is  a  legal  one.  The  act  and  the  motive  in  this  case  are  both 
legal.  In  other  words  competition  is  industrial  welfare  and  injury 
is  not  the  test  of  wrong.  A  man  has  the  right  to  attract  all  the 
patronage  he  can,  not  only  by  praising  his  own  goods,  but  by  telling 
unfavorable  things,  provided  they  are  true,  about  the  goods  of  his 
rivals.  He  may  injure  them,  but  his  method  is  not  wrongful.  The 
Mosaic  Workers'  Union  simply  told  the  truth  about  its  relation 
to  Davis  and  the  consequences  that  would  follow  the  letting  of 
contracts  to  him.  An  injury  may  have  resulted,  but  such  an  injury 
as  the  union  had  a  legal  right  to  inflict.''  Since  this  decision  was 
rendered  by  Judge  Tuley,  an  increasing  number  of  decisions  has 
from  time  to  time  upheld  the  legality  of  the  boycott.  In  the  well- 
known  case  of  Marx,  etc.,  v.  Watson,^  the  court  held  the  boycott 

*Marx  d  Ha88  Jeans  Clothing  Co.  v.  Watson  ei  ah   (United  Garment  Workers 
of  America),  1902,  168  Mo.  133. 
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legal  on  the  ground  of  the  constitutional  right  of  free  speech.  The 
court  declared:  "The  fact  that  in  exercising  that  freedom  they 
thereby  do  plaintiff  an  actionable  injury  does  not  go  a  hair  toward 
a  diminution  of  their  right  of  free  speech,  for  the  exercise  of  which, 
if  resulting  in  such  injury,  the  Constitution  makes  them  expressly 
responsible.  But  such  responsibility  is  utterly  incompatible  with 
authority  in  a  court  of  equity  to  prevent  such  responsibility  from 
occurring." 

Though  the  tendency  to  admit  the  legality  of  the  boycott  in 
the  United  States  has  been  more  pronounced  in  decisions  dealing 
with  employers'  associations,®  and  though  the  tremendous  import  of 
the  Hatters*  case,^®  and  the  Buck's  Stove  and  Range  case,*^  may 
for  a  while  obscure  the  final  issue,  yet  many  lines  of  evidence  indi- 
cate that  this  country  will  not  be  many  years  in  following  the  lead 
of  England  and  Germany  in  maintaining  the  legality  of  peaceable 
organized  effort  on  the  part  of  laborers  to  better  their  own  condi- 
tion. In  the  case  of  Gray  v.  Buildings  Trades  Council,^^  the  supreme 
court  of  Minnesota  modified  an  injunction  by  striking  out  the  part 
which  restrained  the  giving  of  "unfair"  notices.  In  a  recent  Mon- 
tana case,^'  the  supreme  court  of  that  state  held  that  a  labor  union 
would  not  be  enjoined  from  boycotting  a  firm,  since  individuals  have 
the  right  to  withdraw  patronage  and  advise  others  to  do  so  when 
no  unlawful  means  were  employed.  The  Montana  court  adopted 
the  language  of  the  supreme  court  of  New  York,^*  in  which  that 
court  said :  "The  verb  *to  boycott'  does  not  necessarily  signify  that 
the  doers  employed  violence,  intimidation  or  other  unlawful  coer- 
cive means,  but  it  may  be  correctly  used  in  the  sense  of  the  act 
of  a  combination  in  refusing  to  have  business  dealings  with  another 
until  he  removes  or  ameliorates  conditions  which  are  deemed 
inimical  to  the  welfare  of  the  members  of  the  combination  or  some 
of  them,  or  grants  concessions  which  are  deemed  to  make  for  that 
purpose.^'     In  California  the  legality  of  the  boycott  has  been  upheld 

•Bohn  Mfg.  Co.  r.  HolHs  ct  ah,  18J>3.  r»4  Minn.  223 :  CoU  v.  Murphy  et  ah,  1894. 
159  Pa.  St.  420;  Bu4^anan  t.  Barnes,  1894,  28  Atl.  195:  Buchanan  y.  Kerr,  1894, 
159  Pa.  St.  433 ;  Macauley  r.  Tiemev,  1895,  19  R.  I.  255. 

^Loewe  v.  Lawlor,  1908.  208   V.  S.  274. 

"Oo«tper«  et  al.  v.  Buck's  Stove  and  Range  Co.,  1909.  33  App.  D.  C.  51C. 

^'Grav  V.  Buildings  Trades  Council,  1903,  91  Minn.  171. 

^TAndsay  v.  Mont.  Federation  of  Labor,  1908,  37  Mont.  204. 

^Mills  T.  U.  8.  Printing  Co.,  1904,  99  App.  Dlv.   (N.  Y.)  605. 
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in  a  number  of  recent  cases."  In  Pierce  v.  Stablemen's  Union,  the 
supreme  court  of  that  state  declared :  "This  court  recognizes  no  sub- 
stantial distinction  between  the  so-called  primary  and  secondary  boy- 
cott. Each  rests  upon  the  right  of  the  union  to  withdraw  its  patron- 
age from  its  employer  and  to  induce  by  fair  means  any  and  all 
other  persons  to  do  the  same,  and  in  exercise  of  those  means,  as  the 
unions  would  have  the  unquestioned  right  to  withhold  their  patron- 
age from  a  third  person  who  continued  to  deal  with  their  employer, 
so  they  have  the  unquestioned  right  to  notify  such  third  person 
that  they  will  withdraw  their  patronage  if  he  continues  so  to  deal.^' 
However  much  the  recent  decisions  of  the  supreme  courts  in  New 
York,  Montana  and  California  may  be  opposed  to  the  weight  of 
federal  authority,  they  seem  to  point  toward  the  future. 

A  comparison  of  federal  decisions  seems  to  indicate  that  the 
old  doctrine  of  conspiracy— once  an  infallible  resource  in  case 
of  labor  disputes — is  gradually  giving  way  to  the  theory  of  "inter- 
ference with  property  rights*^  or  "interference  with  business.^'  This 
theory  seems  to  be  flourishing  both  under  common  and  under  statu- 
tory law.  In  the  Danbury  Hatters^  case*®  the  complaint  alleged  that 
the  United  Hatters  had  effectively  combined  to  interfere  with  the 
business  of  the  hat  manufacturers  and  that  the  interstate  trade  of 
the  manufacturers  was  being  destroyed  by  the  boycott  carried  on 
against  dealers  in  their  products  in  other  states.  The  Supreme^ 
Court  of  the  United  States  held  that  a  cause  of  action  was  stated 
/  under  the  Sherman  Anti-Trust  act  and  remanded  the  case  for  trial 
on  the  complaint.  On  February  4,  1910,  after  a  trial  lasting  more 
than  seventeen  weeks,  the  federal  circuit  court  rendered  a  verdict 
for  $220,000  against  200  members  of  the  United  Hatters  of  North 
America,  in  favor  of  the  Loewe  Hat  Manufacturers  of  Danbury, 
Connecticut. 

The  decisions  in  the  Hatters'  case  and  in  the  Buck's  Stove  and 
Range  cases  have  stirred  labor  leaders  to  renewed  protests.  They 
point  to  federal  court  decisions  authorizing  the  use  of  the  blacklist 
on  the  part  of  employers,  while  in  the  same  jurisdictions  the  use 
of  the  boycott  is  denied  to  the  unions.  Commenting  on  this  point 
the  "American  Federationist"*^  recently  said:  "Mark  the  inconsis- 

^ParkiMon  v.  Building  Trades  Council  of  Santa  Clara,  98  Pac.   (Cal.)   1040: 
Pierce  v.  Stablemen's  Union,  1909,  103    Pac.  (Cal.)  324. 
^Loeire  v.  LatPlor,  1908,  208    U.  S.  274. 
""American  Pederatlonist/*  March,  1908.  Vol.  15,  No.  3. 
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tency  of  the  supreme  court.  In  the  Hatters'  case"  it  declares  that 
the  boycott  used  by  the  workers  is  a  conspiracy  and  punishable  by 
heavy  penalties.  In  the  Adair"  case,  brought  under  the  Erdman 
act,  it  gives  a  decision  which  will  permit  employers  to  use  the  black- 
list as  freely  as  they  please  and  the  wage-workers  will  have  no 
redress."  In  the  Boyer  case^**  the  federal  circuit  court  for  the 
eastern  district  of  Missouri,  said :  "An  employer  having  discharged 
employees  for  belonging  to  a  labor  union  has  the  right  to  keep  a 
book  containing  their  names  and  showing  the  reason  for  their  dis- 
charge and  to  invite  inspection  thereof  by  other  employers,  even 
though  the  latter,  therefore,  refuse  to  hire  the  discharged  em- 
ployees. .  .  .  There  can  be  no  such  thing  as  an  unlawful  con- 
spiracy to  destroy  a  labor  union  by  discharging  its  members  by 
refusing  to  employ  them."  In  the  Goldfield  Consolidated  Mines 
Company  Case,^^  the  federal  circuit  court  for  the  district  of  Nevada 
similarly  declared  "An  agreement  between  mine  operators  that  they 
will  not  employ  any  person  who  belongs  to  a  certain  labor  organi- 
zation or  to  any  organization  affiliating  therewith  does  not  consti- 
tute an  unlawful  conspiracy  against  such  organization  or  its  mem- 
bers." 

Unionists  point  out  that  within  a  period  of  five  years  after  the 
English  decisions  in  Quinn  v.  Leathem,^^  and  in  the  TafF  Vale 
Railway  case,^'  the  British  Parliament  acceded  to  the  request  of 
British  trade  unions  by  enacting  the  Trades  Disputes  act  of  1906. 
Under  this  law  no  action  can  be  brought  against  a  union  for  con- 
ducting either  a  primary  or  a  secondary  boycott.  Labor  leaders  in 
America  are  urging  congressional  action  which  will  give  organized 
labor  in  this  country  a  status  as  favorable  as  that  secured  in  Great 
Britain.  They  moreover  urge  that  our  courts  shall  take  the  advanced 
ground  on  which  the  German  Imperial  Court  in  1906  recognized 
the  legality  of  the  boycott  in  Germany.**  They  "constantly  assert 
that  they  are  not  actuated  by  any  other  motive  than  that  shown  by 

^*Loe\te  V.  Lawlor,  1908,  208  U.  S.  274. 

^•Adair  v.  U.  B.,  1908,  208  U.  S.  161. 

^Boyer  et  al.  ▼.  Western  Union  Telegraph  Co.,  1903,  124  Fed.  246. 

^Goldfield  CoMoUdated  Mines  Co.  v.  Goldfield  Miners'  Union  No.  ttO  et  al. 
1908.  159  Fed.  500. 

^Quinn  T.  Leathern,  85  L.  T.  Rep.  289  (1901),  A.  C.  495. 

^Taff  Vale  Ry.  Co.  v.  Amalgamated  Society  of  Railway  Servants,  85  L.  T. 
Rep.  147  (1901).  A.  C.  426. 

**"Deut8cbe  Jnrlstenzeitunfir,**  Septc^mber  15,  1906.  (Translation  by  Ernst  Freund 
In  the  Journal  of  Political  Economy,  Nov..  1906.) 
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the  Consumers^  League  and  similar  organizations  which  advertise 
freely  that  they  will  bestow  their  patronage  so  as  "to  give  moral 
and  commercial  support  to  merchants  and  manufacturers  who  afford 
humane  conditions  of  employment. ''^*^ 

Leading  jurists  throughout  our  country  have  recently  criti- 
cized the  conflicting  decisions  *•  relating  to  labor  disputes  and  have 
expressed  the  opinion  that  many  of  our  labor  decisions  will  need 
to  be  restated  in  order  to  bring  them  into  conformity  with  our 
fundamental  law. 

Since  the  indignation  apparent  in  the  first  protests  has  some- 
what spent  itself  and  a  calmer  survey  of  recent  decisions  has  become 
possible,  several  lines  of  results  are  coming  clearly  into  view.  The 
immediate  effect  upon  the  trade  unions  appeared  in  the  ^  call  to 
political  action.  When,  outgeneraled  by  superior  forces  in  the 
forties  and  later  in  the  sixties  and  seventies,  the  labor  movement 
in  America  turned  toward  political  activities,  certain  important 
gains  were  made  in  legislation.  It  is  hardly  probable  that  the  recent 
tendency  toward  political  action  will  be  allayed  before  amendments 
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to  the  Sherman  Anti-Trust  law  are  enacted  and  a  more  definite 
status  with  respect  to  injunctions  and  "conspiracy'^  is  secured.  The 
contention  of  labor  leaders  that  freedom  of  speech  and  of  the  press 
should  not  be  enjoined  will  scarcely  require  legislative  consideration, 
since  these  rights  cannot  be  denied  in  courts  which  hold  themselves 
within  their  constitutional  prerogatives.  The  effect  of  the  decisions 
upon  public  opinion  has  been  enlightening.  The  appeal  of  the 
American  unions  for  rights  enjoyed  by  organized  labor  in  England 
and  Germany  is  awakening  us  out  of  our  complacent  toleration  of 
situations  which  have  been  remedied  in  other  countries.  Finally 
the  criticism  offered  by  members  of  the  judiciary  is  calling  the  pub- 
lic mind  to  the  incongruity  of  fining  or  imprisoning  laborers  for 
peacefully  combining  to  advance  their  own  interests  in  an  industrial 
society  in  which  increasing  organization  has  been  the  most  dominant 
characteristic  of  the  age.  The  logic  of  events  seems  to  indicate  that 
our  recapitulation  of  England's  industrio-legal  experience  will  not 
be  stayed  before  the  rights  guaranteed  under  the  British  Trades 
Disputes  act,  shall  have  been  acquired  by  American  workingmen. 
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PROPER  BOUNDS  OF  THE  USE  OF  THE  INJUNCTION 
IN  LABOR  DISPUTES 


By  J.  Wallace  Bryan,  LL.B.,  Ph.D., 
Baltimore,  Md. 


The  jurisdiction  of  equity  to  interfere  by  injunction  to  some 
extent  in  labor  disputes  cannot  be  seriously  questioned  at  the  present 
day.  In  issuing  its  restraining  process  in  proper  cases,  the  court 
exerts  its  authority,  which  is  as  old  as  the  chancery  itself,  to  prohibit 
those  wrongful  acts  which  will  work  irreparable  injury  to  property 
rights  for  which  the  courts  administering  the  common  law  can  afford 
no  adequate  remedy.  To  the  exercise  of  this  power  every  member 
of  the  community  is  subject;  and  there  is  no  reason  why  persons 
engaged  in  labor  disputes  should  be  granted  immunity  from  it.  In 
so  far,  therefore,  as  the  courts  restrain  the  performance  by  employer 
and  workman  alike  of  those  acts  only  which  plainly  infringe  upon  the 
property  rights  of  another  person,  to  his  immediate  and  irremediable 
damage,  their  action  is  clearly  beyond  the  reach  of  legitimate  criti- 
cism. 

American  labor  leaders,  however,  protest  with  great  energy 
against  the  use  of  the  injunction  to  forbid  acts  that  render  the  doer 
liable  to  criminal  prosecution,  upon  the  ground  that  since  a  violation 
of  the  injunction  subjects  the  offender  to  punishment  by  fine  and 
imprisonment  for  contempt  of  court,  after  a  summary  trial  con- 
ducted by  the  equity  judge  alone,  the  effect  is  to  deny  him  his  consti- 
tutional right  to  be  tried  by  a  jury  before  he  can  be  made  to  suffer 
criminal  penalties. 

This  argument,  in  so  far  as  it  is  grounded  upon  existing  law, 
was  finally  and  conclusively  refuted  by  the  Supreme  Court  of  the 
United  States  in  the  celebrated  Debs  case  (158  U.  S.  564,  594), 
decided  May  27,  1893.  It  was  there  pointed  out  that  the  power  of 
equity  to  restrain  the  commission  of  acts  destructive  of  propery  had 
never  been  regarded  as  in  any  degree  curtailed  by  the  fact  that  these 
same  acts  might  also  amount  to  offenses  against  the  criminal  law. 
The  injunction  is  solely  in  aid  of  the  civil  liabilty  cf  th<?  wrongdoer 

(288) 


Digitized  by 


Google 


Use  of  the  Injunction  in  Labor  Disputes  35 

in  favor  of  the  person  directly  injured ;  and  this  is  not  affected  by  the 
existence  of  a  concurrent  criminal  liability ;  wherefore  it  follows  that 
the  power  of  the  court  to  issue  the  injunction  being  thus  established, 
the  power  of  the  same  court  to  punish  violations  of  it  in  its  own 
peculiar  fashion  is  the  same  in  nature  and  extent  as  in  the  case 
of  any  other  lawful  order  of  the  court.  Since,  then,  the  punishment 
for  contempt  is  not  for  a  violation  of  the  criminal  law,  but  for  diso- 
bedience to  a  lawful  mandate  of  the  court  protecting  certain  civil 
rights,  there  is  no  violation  of  the  offender's  right  to  a  jury  trial  in 
criminal  prosecutions. 

The  labor  unions  charge  that  this  distinction  is  purely  verbal. 
Its  substantial  effect,  they  say,  is  to  subject  persons  to  penalties  iden- 
tical with  those  imposed  by  the  criminal  courts,  without  the  protec- 
tion of  a  jury  trial,  and  with  a  very  limited  right  of  appeal.  And 
if  the  law  is  as  stated,  it  ought  to  be  changed,  either  by  forbidding 
the  issue  of  injunctions  at  all  against  criminal  acts,  or  else — what 
amounts  to  the  same  thing — by  allowing  a  jury  trial  to  persons 
accused  of  violating  such  an  injunction,  thus  rendering  a  proceeding 
for  contempt  practically  indistinguishable  from  an  ordinary  criminal 
prosecution. 

Assuming  such  a  statutory  change  in  the  established  law  to 
be  constitutional,  we  may  fairly  impose  upon  those  who  advocate 
it  the  burden  of  proving  its  expediency.  The  justice  of  doing  this 
becomes  all  the  more  apparent  when  it  is  borne  in  mind  that,  what- 
ever may  be  urged  against  the  injunction,  its  superior  efficiency  in 
suppressing  strike  disorders,  as  compared  with  the  less  summary 
methods  of  the  criminal  courts,  has  never  been  denied. 

An  examination  of  the  reasons  commonly  urged  against  present 
practice  in  this  particular  would  indicate  that  they  are  based  largely 
upon  abstract  grounds.  The  gist  of  the  complaint  is  that  the  arbi- 
trary and  uncontrolled  power  of  punishment  at  present  lodged  in  the 
hands  of  the  equity  judge  is  oppressive  and  tyrannical  in  tendency, 
and  consequently  un-American  in  character.  But  it  may  be  pointed 
out  in  answer,  that  since  equity  practice  in  contempt  cases,  although 
well  known  to  the  framers  of  the  constitution,  was  permitted  by  them 
to  continue  unchanged,  and  has  been  in  existence  without  objec- 
tion until  the  present  agitation  was  begun,  it  can  scarcely  be  branded 
as  essentially  contrary  to  the  spirit  of  our  institutions.  More- 
over there  is  nothing  in  our  past  experience  during  all  that  period 
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tending  to  show  that  this  power  has  been  tyrannically  exercised,  nor 
is  there  any  reason  to  believe  that  the  courts  in  the  future  will 
wield  it  in  any  other  than  a  moderate,  conservative  manner.  Unless, 
therefore,  it  is  made  to  appear  as  a  fact  that  the  power  is  so  em- 
ployed as  to  cause  the  punishment  of  innocent  men,  either  for 
ofFenses  which  they  have  not  committed,  or  else  for  acts  for  which 
they  ought  not  to  be  punished,  those  who  advocate  the  proposed 
change  in  the  law  can  expect  little  support  from  public  opinion. 
But  they  have  produced  no  convincing  proof  that  proceedings  for 
contempt  thus  tend  to  increase  miscarriage  of  justice.  So  far  as 
now  appears,  these  trials  have  been  fairly  conducted.  The  accused 
has  been  given  every  opportunity  to  establish  his  innocence;  and 
when  he  has  been  convicted,  there  has  been  little  doubt  that  he  had 
done  the  acts  charged.  Since,  by  our  very  hypothesis,  the  acts  en- 
joined were  criminal,  it  cannot  be  said  that  the  accused  ought  not 
in  good  conscience  to  have  been  punished  for  them,  or  that  in  being 
forbidden  to  perform  them  he  was  unduly  restrained  of  his  liberty. 
It  fairly  appears,  therefore,  that  up  to  the  present  time  the  labor 
leaders  have  not  succeeded  in  making  out  their  case  against  the  use 
of  the  injunction  against  acts  of  this  character. 

A  much  more  serious  problem  is  presented  by  the  action  of 
the  courts  in  forbidding,  under  certain  circumstances,  the  doing  of 
acts  that  are  not  ordinarily  regarded  as  unlawful.  Modern  authority 
in  this  country  does  not  sanction  an  injunction  against  the  act  of 
striking,  singly  or  in  combination,  for  a  good  or  a  bad  reason.  It 
is  reasonably  certain,  moreover,  that  if  the  strike  is  begun  for  the 
purpose  of  directly  advancing  the  substantial  economic  interests  of 
the  strikers,  the  courts  will  permit  them  to  utilize  a  number  of 
peaceful  measures,  in  addition  to  quitting  work,  to  force  their  em- 
ployer to  terms.  Quiet  and  reasonable  requests,  persuasion  and 
arguments,  that  do  not  partake  in  any  degree  of  intimidation,  may 
be  addressed  to  workmen  hired  in  the  strikers'  places  to  induce  them 
to  join  the  strike.  They  may  also  establish  an  orderly  picket  sys- 
tem about  the  employer's  premises  for  the  purpose  of  gathering 
information  relative  to  the  progress  of  the  strike  and  of  facilitating 
efforts  to  persuade  and  induce  the  new  men  to  quit  work.  In  some 
jurisdictions,  the  pickets  may  even  address  similar  argument  and 
persuasion  to  prospective  customers  of  the  employer  to  induce  them 
to  cease  dealing  with  him  during  the  continuance  of  the  strike.    And 
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the  union  officers  may  not  be  interfered  with  in  the  performance  of 
their  duties  in  relation  to  the  strike,  so  long  as  they  confine  them- 
selves to  measures  not  unlawful  per  se.  There  is  considerable  author- 
ity, however,  for  the  proposition  that  these  same  acts,  if  not  inspired 
by  "justifiable  cause,"  give  rise  to  legal  responsibility  to  the  party 
injured  thereby,  and  may  be  enjoined  regardless  of  their  intrinsic 
nature,  upon  the  theory  that  the  malicious  intent  to  harm  another 
may  render  unlawful  acts  otherwise  innocent. 

The  crucial  issue  in  the  labor  law  of  to-day  centers  upon  the 
"boycott,''  in  the  widest  meaning  of  the  term.  Our  discussion  of 
the  subject  must  be  understood  to  relate  only  to  the  procurement 
of  business  isolation  by  means  not  unlawful  per  se,  i,  e.,  peaceable 
persuasion  of  customers,  not  under  contract,  to  sever  their  relations 
with  the  employer,  or  at  most  the  compulsion  resulting  from  a  simple 
refusal  on  the  part  of  union  men  to  work  for  or  deal  with  such  cus- 
tomers unless  they  cease  to  do  business  with  the  person  attacked. 

The  tendency  in  the  earlier  cases  was  to  apply  the  "justification" 
test  to  these  war  measures  as  well  as  to  others  not  intrinsically 
illegal.  But  the  latest  judicial  utterances  upon  the  subject  exhibit  a 
growing  inclination  on  the  part  of  the  courts  to  prohibit  uncondi- 
tionally any  attempt  by  the  labor  unions  to  exert  pressure  upon  their 
enemies  through  the  medium  of  disinterested  third  parties.  This 
principle  that  "secondary  boycotts"  are  unlawful  has  been  copiously 
discussed  in  the  latest  decisions,  notably  in  the  now  famous  case, 
"Buck's  Stove  and  Range  Co.  vs.  American  Federation  of  Labor  et 
al,/'  through  which,  by  reason  of  the  drastic  character  of  the  injunc- 
tion issued  by  the  Supreme  Court  of  the  District  of  Columbia  and 
the  prominence  of  certain  labor  leaders  who  are  now  under  a  jail 
sentence  for  violating  its  terms,  the  subject  has  been  forcibly  brought 
to  the  attention  of  the  public. 

In  examining  the  hotly-disputed  question  whether  or  not  the 
American  courts  in  holding  secondary  boycotts  illegal  and  enjoin- 
able  have  stepped  beyond  the  proper  limits  within  which  the  use 
of  injunctions  should  be  confined,  we  find  that  the  arguments  upon 
which  it  is  attempted  to  establish  the  illegality  of  such  boycotts  are 
reducible  to  two  basic  propositions :  ( i )  Every  man  engaged  in  busi- 
ness has  a  legal  right  to  a  free  market  in  which  to  purchase  his 
labor  and  sell  his  product;  (2)  the  acts  of  a  combination  of  persons 
who,  by  the  characteristic  method  of  the  boycott,  render  it  difficult 
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or  impossible  for  him  to  buy  or  sell  in  these  markets  violate  his 
legal  rights  therein. 

It  may  be  conceded  that  every  man  has  the  right  to  a  free 
access  to  the  markets  of  purchase  and  sale,  in  the  sense  that  he  may 
not  be  wrongfully  prevented  from  trafficking  with  such  persons  as 
are  willing  to  negotiate  with  him,  or  from  reaping  such  results  as 
he  may  be  able  to  gain  from  the  negotiation.  But  it  can  hardly 
be  contended  that  he  has  a  right  that  persons  with  whom  he 
desires  to  deal  shall  be  wholly  shielded  from  the  influence  apt  to  be 
exerted  upon  their  judgments  by  considerations  of  their  economic 
interests.  If  his  legal  rights  are  violated  by  the  action  of  other  per- 
sons in  making  it  appear  to  prospective  customers  that  their  economic 
interests  will  be  on  the  whole  advanced  by  their  dealing  with  some 
person  other  than  the  complainant,  the  very  existence  of  a  competi- 
tive market  is  rendered  impossible.  The  right  to  a  free  market 
manifestly  cannot  extend  as  far  as  this.  Something  else  than  the 
damage  suffered  by  reason  of  an  inability  to  secure  beneficial  trade 
must  be  present  in  order  that  the  law  may  say  that  the  right  to  a  free 
market  has  been  infringed.  A  wrong  is  not  complete  unless  the 
element  of  injuria  is  superadded  to  the  damnum. 

This  element  is  attempted  to  be  supplied  by  the  second  basic 
principle  above  set  out.  The  methods  employed  in  a  boycott  are 
held  not  only  to  damage  the  person  attacked,  but  to  infringe  upon 
his  legal  rights  as  well.  But  the  question  immediately  suggests  itself 
as  to  wherein  lies  the  infringement;  and  although  it  has  exercised 
the  courts  ever  since  boycotts  began  to  find  their  way  into  litigation, 
they  have  never  been  able  to  supply  an  answer  which  will  stand  the 
test  of  established  law. 

It  is  manifest,  first  of  all,  that  there  is  nothing  in  the  quality 
of  the  damage  inflicted  by  a  boycott  to  give  it  the  character  of  a 
legal  wrong.  A  stoppage  of  the  labor  supply  of  an  establishment 
may  lead  as  straight  to  bankruptcy  as  does  a  stoppage  of  the  sale 
of  finished  goods,  yet  it  is  perfectly  legal  to  strike  and  to  persuade 
other  persons  to  strike.  Again,  it  is  generally  held  that  the  con- 
duct of  a  competitor  in  interfering  with  his  rival's  market  of  sale 
by  underselling  him,  or  by  offering  certain  trade  advantages  to  such 
customers  as  deal  exclusively  with  himself,  gives  the  rival  no  right 
of  action,  although  it  results,  and  is  intended  to  result,  in  driving  him 
out  of  the  market.     Neither  the  quantity  nor  the  quality  of  the  dam- 
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age  so  inflicted  supplies  the  necessary  element  of  injuria.  As  was 
said  by  Justice  Van  Orsdel,  of  the  District  of  Columbia  Court  of 
Appeals,  in  his  concurring  opinion  upholding  the  injunction  issued  by 
the  court  below:  "It  is  not  the  injury  of  the  complainant  that 
measures  the  right  of  the  courts  to  intervene,  for  a  peaceable,  lawful 
strike  may  inflict  great  injury,  but  it  is  the  unlawful  actions  of  the 
defendants  directed  against  the  rights  of  the  complainant."  (37 
Wash  L.  Rep.  154.) 

Many  courts  profess  to  find  the  necessary  leaven  of  illegality 
in  the  "coercion"  or  "intimidation"  practiced  upon  the  complainant's 
customers  to  "compel"  them  to  interrupt  their  trade  relations  with 
him.  But  a  careful  analysis  of  what  the  unions  engaged  in  a 
peaceable  boycott  really  do  must  reveal  that  their  acts  cannot  be 
brought  within  the  legal  meaning  of  these  terms.  The  unions  simply 
impose  conditions  upon  the  continued  bestowal  of  their  business 
patronage,  which  they  have  an  undoubted  right  to  give  or  withhold 
as  they  will.  They  inform  the  person  who  has  business  relations 
with  themselves  and  also  with  the  person  attacked,  that  in  the  future 
he  may  not  deal  with  both  parties  to  the  dispute.  He  is  required 
to  choose  between  them.  But  his  choice  is  untrammelled  by  any 
consideration  other  than  that  which  influences  the  decision  of  every- 
one engaged  in  competitive  business,  «.  e.,  regard  for  his  own  eco- 
nomic welfare.  He  settles  the  question  according  to  his  determina- 
tion as  to  whose  patronage  is  the  more  valuable  to  him.  This  is 
"coercion^*  in  only  a  figurative  sense  of  the  word.  Indeed,  the  act 
of  the  union  in  placing  the  alternative  before  the  customer  may  be 
equally  well  regarded  as  a  premise  to  reward  him  for  his  severance 
of  relations  with  the  enemy  by  a  continuance  of  their  beneficial 
business  intercourse  which  the  unions  may  give  to  some  one  else 
if  they  will.  It  is  extremely  difficult,  therefore,  to  see  wherein 
these  measures  are  illegal.  How  can  civil  liability  spring  from  the 
act  of  one  party  in  making  it  known  to  another  that  he  will  exer- 
cise his  legal  right  not  to  do  business  with  the  other  unless  the 
other  shall  see  fit  to  exercise  his  legal  right  to  cease  dealing  with 
some  third  party?  The  unions  are  fairly  entitled  to  all  the 
benefits,  direct  or  indirect,  derivable  by  them  from  a  bestowal  of 
their  patronage  where  they  will — to  deal  with  those  whom  they 
consider  their  friends  rather  than  with  those  whom  they  regard 
as  allied  with  their  enemy. 
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The  person  who  asks  for  an  injunction  to  restrain  a  peaceable 
boycott  is  able  to  show  to  the  court  only  that  the  defendants  have 
put  his  customer  into  a  position  wherein  he  was  obliged  to  decide 
whether  he  preferred  their  patronage  to  the  complainant's,  and  that 
the  customer,  governed  by  economic  considerations,  had  decided 
to  retain  the  patronage  of  defendants,  to  the  complainant's  loss. 
Here  is  damnum,  but  where  is  the  injuria?  The  complainant  has 
no  vested  right  in  the  mental  state  of  another  person.  He  cannot 
denounce  as  **intimidation"  the  natural  regret  which  his  customer 
may  feel  at  being  required  to  give  up  one  hne  of  patronage  in  order 
that  he  may  keep  another  that  is  more  valuable  to  him,  and  utilize 
it  as  a  ground  of  action  against  those  who  made  the  choice  neces- 
sary. Coercion  by  unlawful  acts  does  give  him  just  cause  of  com- 
plaint, upon  the  theory  that  illegal  acts  productive  of  damage  to 
him  are  none  the  less  wrongful  as  to  him  because  they  operate 
through  the  medium  of  third  persons.  But  it  is  difficult  to  conceive 
of  any  theory  upon  which  acts  not  unlawful  as  to  the  third  party 
become  wrongful  as  to  the  complainant  merely  because  their  opera- 
tion is  transmitted  to  him  through  the  third  person  rather  than 
directed  immediately  against  himself. 

The  force  of  these  considerations  has  caused  the  courts  in  some 
jurisdictions  to  seek  further  for  the  necessary  taint  of  illegality  in  a 
boycott.  Not  infrequently  they  find  it  in  the  fact  that  the  damage 
complained  of  has  resulted  from  the  action  of  a  number  of  persons 
acting  in  concert.  As  a  consequence  there  is  developing  a  noticeable 
tendency  upon  the  part  of  the  American  courts  to  hold  that  a  com- 
bination of  persons  may  not  perform  certain  acts  which  each  member 
of  the  combination  would  have  a  perfect  right  to  do  if  acting  singly, 
by  reason  of  the  vastly  greater  harm  which  can  be  inflicted  by  the 
combination. 

From  our  present  standpoint,  a  sufficient  answer  to  this  new 
principle  is  found  in  the  firmly  established  principle  of  the  common 
law,  frequently  reaffirmed  in  cases  other  than  those  arising  out  of 
labor  disputes,  that  an  act  lawful  in  itself  is  not  rendered  unlawful 
by  being  done  by  a  combination  of  persons.  In  other  words,  what- 
ever a  man  has  a  right  to  do  individually,  he  may  legally  do  in  con- 
cert with  other  men  who  possess  similar  rights.  The  contrary  view 
would  render  unlawful  every  hostile  act  done  by  a  labor  union  and 
productive  of  damage.    Hence,  in  allowing  concerted  strikes,  picket- 
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ing,  etc.,  the  courts  in  a  manner  estop  themselves  from  attributing 
to  the  fact  of  combination  any  legal  significance  in  boycott  cases 
unless  they  can  base  a  distinction  upon  the  nature  of  the  injury 
inflicted  therein;  and  this,  as  has  already  been  shown,  cannot  be 
done. 

It  should  be  noted  also  that  this  founding  of  liability  upon  the 
number  of  persons  who  join  in  the  act  takes  no  account  of  the 
damage  of  similar  character  that  a  single  person,  under  present 
industrial  conditions,  might  be  in  a  position  to  inflict.  The  refusal 
of  a  single  wealthy  manufacturer  or  powerful  corporation  to  deal 
with  a  person  as  long  as  he  continues  to  deal  with  another  might 
have  an  infinitely  more  "coercive"  effect  than  would  similar  action 
by  a  local  trade  union.  Yet,  according  to  the  principle  under  dis- 
cussion, the  damage  caused  by  the  action  of  the  former  would  be 
damnum  absque  injuria,  while  that  caused  by  the  action  of  the  latter 
would  constitute  a  legal  wrong. 

A  much  more  logical  course  is  pursued  by  those  judges  who 
lay  down  broadly  that  no  person  or  combination  of  persons  may 
intentionally  inflict  damage  upon  another,  even  by  methods  not 
intrinsically  unlawful,  except  for  the  purpose  of  securing  some 
direct  economic  advantage  to  themselves  commensurate  with  the 
injury  done  to  the  person  attacked.  The  adoption  of  this  principle 
should  remove  interference  with  peaceable  boycotts  inaugurated  for 
"justifiable  cause,'^  while  leaving  in  full  operation  the  power  to 
enjoin  unjustifiable  boycotts.  There  is  some  reason  to  believe,  how- 
ever, that  even  the  adoption  of  this  test  would  not  legalize  "sec- 
ondary boycotts,"  upon  the  theory  that  the  benefit  expected  by  those 
engaged  in  it  is  not  sufficiently  direct  or  proportionate  to  the 
damage  inflicted  to  constitute  "justifiable  cause." 

The  general  adoption  of  the  justification  test  would  operate  to 
bring  the  law  more  nearly  into  harmony  with  the  moral  sense  of  the 
community,  and  it  may  well  be  that  future  development  will  take 
this  direction.  Still,  the  new  principle  is  undoubtedly  at  variance 
with  the  established  rule  of  the  common  law,  often  cited  and  applied 
at  the  present  time  in  other  cases,  that  an  act  otherwise  legal  is  not 
rendered  unlawful  by  the  existence  of  a  bad  motive  in  the  mind 
of  the  doer. 

The  endeavor  is  sometimes  made  to  disguise  this  conflict  by 
saying  that  the  unions  have  only  a  qualified  right  to  do  the  inju- 
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rious  acts  complained  of,  and  liken  the  case  to  that  of  slander  or 
malicious  prosecution,  wherein  the  defendants  must  prove  legal 
justification  to  escape  liability.  But  there  is  no  real  analogy  be- 
tween the  two  cases.  The  law  gives  redress  to  every  person  who 
is  injured  by  the  utterance  or  publication  of  certain  false  state- 
ments about  him.  It  affords  him  no  redress  if  the  statements  are 
true.  Consequently  in  cases  of  slander  and  libel  the  inquiry  as  to 
the  truth  of  the  charges  is  made  solely  for  the  purpose  of  deter- 
mining which  of  these  principles  is  applicable  to  the  situation.  If 
once  it  is  shown  that  the  statements  were  true,  the  defendant  escapes 
liability  although  his  motive  in  revealing  the  truth  was  in  the 
highest  degree  malicious.  Consequently,  there  is  no  "qualifica- 
tion'' of  rights  at  all.  The  defendant,  in  the  absence  of  statutory 
or  constitutional  limitations,  has  the  absolute  right  to  utter  or  pub- 
lish damaging  truths,  and  no  right  at  all  to  speak  or  publish  dam- 
aging falsehoods. 

The  case  of  malicious  prosecution  is  similar.  The  plea  of  justi- 
fication grounded  upon  "probable  cause"  raises  the  issue  in  effect 
as  to  whether  the  false  accusation  preferred  by  the  defendant  was 
fraudulent  or  innocent.  There  is  really  no  issue  as  to  the  motive 
inspiring  the  charge  if  the  accuser  had  reasonable  grounds  for 
believing  it  to  be  true.  The  law  is  settled  that  a  declaration  in  an 
action  of  malicious  prosecution  alleging  merely  that  the  defendant 
"wilfully,  maliciously,  and  with  intent  to  injure,  preferred  a  false 
charge  against  the  plaintiff,''  etc.,  but  omitting  an  averment  of 
want  of  "probable  cause,'*  will  be  held  bad  on  demurrer  as  stating 
no  cause  of  action.  On  the  other  hand,  the  right  to  bestow  one's 
business  patronage  upon  whomsoever  he  will  is  a  right  of  such  an 
absolute  character  that  the  common  law  supplies  no  warrant  for 
an  inquiry  by  any  person  into  the  reasons  leading  to  its  exercise. 

A  brief  reference  to  a  few  of  the  difficulties  in  which  the 
courts  involve  themselves  in  their  endeavors  to  harmonize  their 
decisions  in  labor  cases  with  each  other  and  with  the  established 
principles  which  they  recognize  in  other  fields,  and  which  they  insist 
are  not  departed  from  in  labor  cases,  may  be  interesting  and 
instructive. 

In  Iron  Molders'  Union  vs,  AUis-Chalmers  Company,  decided 
October  9,  1908,  by  the  Federal  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  (166  Fed.  45),  it  was  held  that  although  a  peace- 
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able  "boycott'^  is  illegal,  the  action  of  members  of  the  defendant 
union  employed  in  foundries  other  than  the  plaintiff's  in  notifying 
their  employers  that  they  would  strike  if  the  employers  continued 
to  accept  patterns  from  the  plaintiff's  foundry  to  be  made  up  into 
castings  did  not  amount  to  a  boycott.  The  only  distinction  sought 
to  be  drawn  between  this  case  and  those  in  which  laborers  have 
been  enjoined  from  refusing  to  work  with  or  handle  "boycotted'^ 
materials  is  based  upon  the  fact  that  the  present  defendants  had 
made  no  attempt  "to  touch  appellee's  dealings  or  relations  with 
customers  and  users  of  its  goods,"  but  were  only  endeavoring  to 
"control  the  supply  and  the  conditions  of  the  labor  that  is  neces- 
sary to  the  doing  of  the  work."  This  distinction,  however,  is  of 
no  real  significance.  The  result  of  the  defendants^  action  was  to 
exert  pressure  upon  third  parties  not  interested  in  the  dispute  to 
"coerce"  them  to  discontinue  mutually  profitable  business  relations 
with  the  plaintiff,  so  that  the  purpose  intended,  the  methods  em- 
ployed, and  the  effect  produced  by  the  action  of  the  union  were 
subject  to  every  objection  usually  urged  against  an  ordinary  boycott. 

A  similar  instance  of  attenuated  reasoning  is  presented  by 
the  Supreme  Judicial  Court  of  Massachusetts  in  the  case  of  Will- 
cutt  &  Sons  vs,  Driscoll,  ct  aL  (decided  October  24,  1908,  200  Mass., 
no),  upholding  an  injunction  to  prevent  a  union  from  imposing 
a  fine  upon  one  of  its  members  in  accordance  with  its  rules  to 
induce  him  to  join  other  members  of  the  union  in  a  lawful  strike 
against  their  common  employer.  The  court  found  the  illegality 
of  the  union^s  action  to  consist  in  the  "coercion*'  produced  by  the 
threat  of  fine,  and  in  fact  the  entire  course  of  reasoning  is  prac- 
tically identical  with  that  usually  adduced  to  support  injunctions  in 
boycott  cases.  It  distinguished  the  present  case  from  Mog^l  Steam- 
ship Co.  vs,  MacGregor  (1892),  A.  C.  25.  in  which  the  House  of 
Lords  upheld  the  action  of  the  defendant  company  in  charging  higher 
transportation  rates  to  persons  who  dealt  with  competing  companies 
and  thereby  greatly  injured  the  trade  of  the  latter,  by  saying:  "In 
that  case  there  was  simply  a  withdrawal  of  trade  advantages  under 
certain  conditions.''  But  this  is  all  that  is  done  in  a  peaceable 
boycott,  so  it  would  seem  that  this  distinction,  if  consistently  applied, 
would  destroy  the  entire  case  against  the  boycott 

The  state  and  federal  courts  hold  legal  with  substantial  uni- 
formity the  action  of  various  combinations  among  merchants  and 
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other  employers  in  imposing  fines  upon  their  members,  and  in  col- 
lectively ceasing  to  deal  with  non-members,  for  the  purpose  of  main- 
taining certain  beneficial  conditions  in  the  trade  in  which  they  are 
engaged.  Many  of  these  cases  are  irreconcilable  with  their  deci- 
sions in  boycott  cases.  The  nature  and  incidents  of  the  two  classes 
of  transactions  are  identical  in  principle,  and  the  reasons  relied  on 
to  support  the  holdings  in  each  of  the  respective  lines  of  cases 
are  equally  applicable  to  the  other.  A  typical  case  is  Montgomery, 
Ward  &  Co.  vs.  South  Dakota  Retail  Merchants  and  Hardware 
Dealers'  Association,  decided  by  the  Federal  Circuit  Court  for  the 
District  of  South  Dakota,  on  February  i,  1907  (150  Fed.  413). 
An  injunction  had  been  asked  against  the  action  of  a  combination 
of  retail  merchants  in  refusing  to  deal  with  any  jobber  or  whole- 
saler who  should  sell  goods  to  a  catalogue  or  mail-order  house. 
The  court,  recognizing  that  "it  is  impossible  to  reconcile  all  the 
decisions  bearing  upon  the  power  and  authority  of  a  court  of  equity 
to  restrain  by  injunction  combinations  of  persons  having  for  their 
object  an  interference  with  the  business  of  another,"  laid  down 
generally  that  before  an  injunction  should  issue  in  such  cases,  "the 
court  must  find  that  the  acts  are  unlawful.  For  damage  arising 
froni  the  commission  of  lawful  acts,  the  law  affords  no  remedy.'* 
And  since  the  acts  under  review  here  were  not  unlawful,  though 
injurious,  the  injunction  was  refused. 

Finally,  we  cannct  overlook  the  complaint  of  the  labor  unions 
that  the  courts  with  all  their  legal  ingenuity  have  never  been  able 
to  discover  any  principle  whereby  they  can  effectually  protect  the 
laborer  from  "blacklisting,**  although  he  may  suffer  greater  pro- 
portionate damage  therefrom  than  is  inflicted  upon  an  employer 
by  even  the  most  widespread  boycott.  The  conclusion  seems  to 
follow,  therefore,  that  the  common  law  furnishes  no  sufficient 
authority  to  the  courts  for  their  action  in  issuing  injunctions  against 
secondary  boycotts. 

In  its  final  analysis,  however,  the  common  law  is  what  the 
courts  of  last  resort  declare  it  to  be.  It  has  no  foundation  other 
than  that  supplied  by  the  doctrine  of  "stare  decisis."  Consequently 
it  cannot  be  denied  that  in  many  states  and  federal  circuits  in  this 
country  secondary  boycotts  and  other  measures  not  illegal  per  se, 
are  at  the  present  time  unlawful  and  enjoinable  by  virtue  of  court 
decisions  therein.    But  the  latter  will  be  adopted  and  followed  else- 
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where  only  to  the  extent  that  they  are  regarded  as  consisting 
with  the  general  spirit  of  the  law  or  as  representing  wise  applications 
of  those  broad  principles  of  justice  and  expediency  that  pervade 
our  entire  legal  system.  And  even  in  the  jurisdiction  of  its  origin, 
a  decision  must  ultimately  measure  up  to  the  same  standard,  else 
it  is  likely  to  be  so  explained,  distinguished  and  limited  as  to  be 
robbed  of  its  vitality,  if  not  openly  overruled.  Consequently,  we 
are  not  precluded  by  these  "anti-boycott"  cases  from  discussing 
what  should  be  the  attitude  of  the  courts  toward  boycotts  in  the 
future  in  view  of  the  conclusion  above  expressed  that  the  decisions 
holding  them  illegal  and  enjoinable  are  not  sustained  by  the  pre- 
existing law. 

In  individualistic  societies,  industrial  warfare  seems  at  the 
present  time  to  be  inevitable,  with  its  accompanying  damage  to  the 
combatants  and  inconvenience  to  the  public.  Nevertheless,  such 
conflicts  should  be  begun  only  for  a  just  and  substantial  casus  belli, 
and  the  parties  thereto  should  observe  the  rights  of  the  innocent 
public  and  keep  within  the  limits  of  ordinary  humanity  in  their 
treatment  of  adversaries.  In  this  particular  the  principles  under- 
lying the  laws  of  war  between  nations  may  be  profitably  regarded. 
Now  a  certain  amount  of  public  sympathy  is  apt  to  be  found  en- 
listed upon  the  side  of  the  person  whose  business  is  threatened 
with  ruin  by  the  inauguration  of  a  boycott  against  him  by  a  group 
of  powerful  labor  unions.  There  is  also  in  th«e  minds  of  many 
people  a  belief,  induced  in  considerable  measure  by  past  experience, 
that  some  of  the  men  in  control  of  these  bodies  cannot  always  be 
trusted  to  wield  their  authority  with  forbearance  and  wisdom.  But 
no  other  than  a  conservative  use  of  the  vast  powers  of  modern 
industrial  combinations  can  be  tolerated.  Habitual  abuse  of  such 
powers,  to  the  unnecessary  or  inordinate  damage  of  the  public  as 
a  whole  or  of  individual  members,  ought  to  be  and  will  be  restrained 
by  law,  without  regard  to  the  legality  per  se  of  the  oppressive  meth- 
ods employed ;  and  if  existing  law  is  inadequate,  new  laws  should  be 
made  that  will  suffice. 

In  endeavoring  to  protect  parties  to  labor  disputes  against 
injuries  of  whatever  nature  that  are  disproportionate  to  the  needs 
of  the  situation,  the  courts  voice  a  wise  principle  of  public  policy. 
It  is  the  same  policy  which  has  received  statutory  expression  in 
Wisconsin  Statutes  of  1898,  sec.  4466-a,  imposing  imprisonment  or 
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fine  on  "any  two  or  more  persons  who  shall  combine  ...  for 
the  purpose  of  wilfully  or  maliciously  injuring  another  in  his  repu- 
tation, trade,  business  or  profession,  by  any  means  whatever,"  etc., 
and  which  has  been  held  constitutional  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Aikens  vs.  Wisconsin  ( 195  U.  S.  194 
—decided  November  7,  1904). 

We  may  concede  that  some  restriction,  worked  out  along  the 
line  suggested  by  this  statute,  should  be  placed  upon  the  aggres- 
sions of  parties  to  the  dispute.  But  the  question  as  to  the  limits 
of  such  restrictions  presents  a  complex  problem  of  economics  and 
sociology,  the  solution  of  which  must  be  gathered  from  a  competent 
and  exhaustive  investigation  of  the  facts  of  modern  industrial  life 
and  organization,  and  not  from  a  process  of  a  priori  reasoning 
professedly  based  upon  common  law  principles  developed  under  con- 
ditions far  different  from  the  present.  An  investigation  of  this 
character  cannot  be  made  by  the  courts  in  passing  upon  specific 
cases.  It  is  a  task  for  legislative  commissions  of  qualified  experts 
who  can  proceed  unhampered  by  many  of  the  obstacles  that  retard 
the  coursa  of  judicial  proceedings.  The  reports  of  these  commis- 
sions should  serve  as  the  basis  of  carefully  drawn  statutes,  such  as 
may  be  reasonably  expected  to  settle  the  matter  upon  some  defi- 
nite foundation.  In  the  meantime,  the  judges  should  content  them- 
selves with  applying  the  existing  law.  or  at  most  extending  it  to 
cover  only  cases  about  which  there  can  be  no  reasonable  difference 
of  opinion. 

The  present  attitude  of  the  American  courts  toward  labor  dis- 
putes tends  to  breed  evils  as  serious  as  those  which  they  are  endeav- 
oring to  remedy.  They  announce  that  labor  cases,  like  all  others, 
must  be  decided  according  to  law,  not  expediency,  and  the  argument 
of  counsel  is  largely  confined  to  the  discussion  of  legal,  not  economic, 
principles.  Yet  when  the  decisions  are  rendered  it  is  too  often 
apparent  that  the  courts  have  in  reality  disregarded  established 
legal  principles  in  order  to  register  pre-determined  economic  views 
based  upon  only  a  rudimentary  knowledge  of  the  situation.  This 
fact  cannot  be  disguised  by  the  elaborate  but  palpably  unconvincing 
reasoning  upon  which  the  decisions  are  professedly  grounded.  It 
is  revealed  very  clearly  by  the  conflicting  decisions  and  especially 
the  vigorous  dissenting  opinions  that  so  abound  in  the  field  of  labor 
law.    The  result  is  to  engender  in  the  minds  of  the  laboring  classes 
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a  deep  sense  of  injustice;  a  growing  conviction  that  even  the  law 
of  the  land  cannot  overcome  the  bias  of  the  courts  in  favor 
of  the  employing  class.  The  consequent  impairment  of  the  work- 
man's respect  for  and  confidence  in  the  courts  is  not  to  be  lightly 
regarded.  Its  fruits  are  seen  in  the  appearance  of  the  anti-injunc- 
tion bills,  and  demands  that  all  judges  shall  be  chosen  by  popular 
election  and  for  short  terms;  upon  the  not  unreasonable  ground 
that  if,  instead  of  applying  the  law,  the  judges  are  also  to  make 
sweeping  changes  of  questionable  value  in  its  content,  the  people 
should  be  in  a  position  to  exert  due  influence  upon  the  process. 

In  the  future,  therefore,  the  courts  will  act  the  wise  part  if 
they  interfere  by  injunction  in  labor  disputes  to  restrain  the  doing 
of  acts  only  that  are  plainly  wrongful  according  to  existing  law. 
Requests  for  action  that  would  involve  unauthorized  extensions  of 
their  power  to  prohibit  should  be  refused,  with  the  answer  that 
the  law  does  not  warrant  judicial  interference  with  the  acts  com- 
plained of,  and  that  changes  of  such  radical  character  must  be  made 
by  the  legislative  branch  of  the  government. 


(301) 

/Google 


Digitized  by  ^ 


COMPULSORY  ARBITRATION  IX  THE  UNITED  STATES 


By  CoRXELirs  J.  Doyle.  Esq., 
GrcenficM.  III. 


In  this  age  of  organization,  with  gigantic  combinations  of 
capital  on  one  hand  and  powerful  associations  of  labor  on  the  other, 
the  attainment  of  industrial  peace  is  an  ideal  deserving  and  com- 
manding the  best  thought  of  the  time.  The  study  of  industrial 
problems  is  being  forced  more  and  more  on  statesmen  and  educa- 
tors, leaders  of  public  thought  and  molders  of  public  opinion.  At 
the  outset  let  me  say,  that  in  my  opinion,  there  is  no  royal  road  to 
industrial  peace,  unless  we  discover  a  method  to  change  human 
nature.  In  spite  of  any  laws  which  we  may  enact,  or  any  machinery 
we  may  devise  to  aid  in  the  settlement  of  industrial  disputes,  we 
still  shall  have  some  strikes.  That  perhaps  is  well,  for  while  we 
may  deplore  strikes  and  bitter  conflicts  between  employer  and 
employees,  the  absolute  prohibition  of  such  conflicts  would,  in  my 
judgment,  create  a  condition  of  serfdom  and  oppression  more  dan- 
gerous to  society  than  our  present  industrial  disturbances. 

Efforts  to  deal  with  these  industrial  conflicts  by  legislation 
began  upwards  of  a  century  ago.  The  original  attempts  were 
primitive  in  character,  suited  to  conditions  existing  at  the  time,  but 
they  embodied  some  of  the  ideas  in  effect  to-day  and  aimed  to 
protect  the  worker  from  economic  injustice.  As  labor  organiza- 
tions grew  in  strength  and  influence,  multiplying  the  number  of 
strikes  and  lockouts,  so  did  the  machinery  for  dealing  with  them 
develop,  until  to-day  we  have  arbitration  and  conciliation  laws  in 
almost  every  country  and  in  almost  every  state  in  the  United  States. 
These  laws  differ  in  scope  and  vary  in  degree  of  effectiveness,  but 
all  aim  at  the  same  goal,  the  harmonizing  of  the  interests  of  em- 
ployers and  employees,  so  that  the  third  party,  known  as  the  public, 
may  be  injured  or  inconvenienced  as  little  as  possible. 

The  particular  law  with  which  I  have  chiefly  to  deal  here  is  the 
law  of  "Compulsory  Arbitration."  I  shall  endeavor  to  point  out 
some  of  the  advantages  and  disadvantages  of  compulsory  arbitra- 
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tion  and,  so»far  as  I  am  able,  show  whether  it  would  be  effective  in 
preventing  strikes  and  lockouts  in  the  United  States, 

The  first  compulsory  arbitration  law  was  enacted  in  New  Zea- 
land in  189 1,  following  a  disastrous  series  of  strikes  which  paralyzed 
the  industries  of  that  country.  It  was  enacted  on  the  theory  that 
where  the  public  interests  are  affected,  neither  an  employer  nor  an 
employee  is  absolutely  a  free  agent  and  that  personal  liberty  ceases 
to  be  liberty  when  it  interferes  with  the  general  w^ell-being  of 
society.  In  other  words,  the  Parliament  of  New  Zealand  decided 
that  the  rights  of  the  masses  were  paramount  to  the  rights  of  any 
particular  classes.  When  the  law  was  passed  it  was  hailed  by 
idealists  as  the  acme  of  industrial  legislation.  The  "country  with- 
out strikes"  became  almost  a  household  word  and  the  eyes  of  other 
countries  turned  toward  the  antipodes  to  watch  the  results  of  its 
experiment  in  dealing  with  its  industrial  problem.  Other  countries 
of  Australasia  took  up  the  consideration  of  the  problem  and  later 
compulsory  arbitration  laws  patterned  after  the  New  Zealand  law 
were  enacted  in  New  South  Wales  and  in  West  Australia. 

The  success  of  the  experiment  of  Australasia  with  its  com- 
pulsory arbitration  laws  is  open  to  conflicting  opinions.  Advocates 
of  the  law  assert  that  the  country  has  greatly  prospered,  which 
undoubtedly  is  true.  The  fact  should  not  be  overlooked,  however, 
that  since  the  passage  of  the  laws  in  the  countries  affected,  there 
has  been  a  steady  upward  tendency  in  prices,  and  wages  and  strikes 
are  uncommon  on  a  rising  market  in  any  country,  for  the  reason 
that  employers  are  more  ready  to  accede  to  demands.  The  real 
test  of  arbitration  laws  comes  on  a  falling  market  when  the  em- 
ployer wants  to  reduce  wages,  and  I  have  rarely  known  a  case  where 
organized  workmen  will  accept  a  reduction  in  wages  without  a 
fight,  no  matter  what  laws  may  be  on  the  statute  books. 

If  we  look  at  compulsory  arbitration  laws  as  a  means  of  pre- 
venting strikes  and  lockouts  by  absolutely  declaring  them  illegal, 
we  are  bound  to  admit  that  the  Australasian  laws  have  been  fail- 
ures. They  have  not  prevented  strikes  or  lockouts  absolutely, 
though  theyjnay  have  reduced  them  in  number  and  extent.  Numer- 
ous strikes  have  taken  place  in  those  countries  since  the  adoption 
of  the  laws,  some  of  which  have  been  quite  serious  in  effect,  while 
the  enforcement  of  the  penalties  provided  in  the  laws  has  been 
found  difficult  if  not  impossible. 
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Recent  newspaper  dispatches  from  Sydney,  New  South  Wales, 
state  that  business  is  so  demoralized  by  reason  of  a  strike  of  coal 
miners  that  a  bill  has  been  passed  rendering  labor  leaders  or  em- 
ployers who  instigate  or  aid  a  strike  or  lockout,  liable  to  a  year's 
imprisonment.  Reduced  to  its  final  analysis  that  must  be  the  ulti- 
mate end  of  any  compulsory  arbitration  law — work  on  the  condi- 
tions prescribed  or  go  to  jail.  It  is  doubtful  if  even  the  drastic 
threat  of  a  jail  sentence  will  compel  a  workman  to  continue  at  work 
under  conditions  which  he  regards  as  intolerable  and  it  is  equally 
doubtful  if  any  threatened  punishment  will  compel  an  employer  to 
operate  his  business  unless  he  can  see  a  reasonable  profit  in  so 
doing.  An  award  which  increases  the  labor  cost  beyond  what 
the  industry  can  successfully  carry  is  confiscatory  and  an  employer 
can  not  accept  it  and  remain  in  business.  This  was  shown  in  Aus- 
tralasia in  the  case  of  the  shoe  manufacturers,  who  closed  down  their 
establishments  and  declared  they  would  import  shoes  from  Europe 
and  America,  rather  than  attempt  to  operate  their  factories  and 
pay  the  wages  set  by  the  Arbitration  Court. 

In  spite  jof  its  experiences,  however,  Australasia  does  not  want 
to  repeal  its  arbitration  laws.  The  New  South  Wales  law  was 
passed  in  1901  for  a  period  of  seven  years  and  in  1908  it  was  re- 
enacted  at  the  end  of  the  experimental  period.  New  Zealand  en- 
deavored to  strengthen  its  original  law  by  providing  machinery 
for  the  better  enforcement  of  awards,  so  it  would  appear  that  the 
idea  of  compulsory  arbitration  has  met  with  favor  in  the  eyes  of 
a  majority  of  the  people  in  the  land  of  its  origin. 

There  is  one  point  in  consideration  with  the  Australasian  laws 
which  I  regard  as  rather  significant.  The  last  report  for  Western 
Australia  for  the  year  ending  June  30,  1909,  shows  that  joint  trade 
agreements  are  taking  the  place  of  awards  of  arbitration  courts. 
These  contracts  are  termed  "Industrial  Agreements"  and  are  en- 
forceable by  the  Court  of  Arbitration.  They  are  entered  into  vol- 
untarily by  employers  and  employees  as  are  joint  trade  agree- 
ments in  this  country.  Mr.  Edgar  T.  Owen,  Registrar  of  Friendly 
Societies,  in  his  report  dated  August  14,  1909,  says:  "It  will  be 
observed  that  the  unions  which  have  made  industrial  agreements 
in  lieu  of  awards  of  the  court  for  settlement  of  their  disputes 
contain  7,524  out  of  a  total  membership  of  all  unions  of  15,596." 

The  point  I  desire  to  emphasize  is  that  in  West  Australia,  as 
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shown  by  the  report  referred  to,  workingmen  and  employers  are 
making  their  own  agreements  instead  of  having  the  Arbitration 
Court  make  them.  The  same  report  shows  that  while  there  were 
168  disputes  referred  to  the  Arbitration  Court  from  1901  to  1904, 
there  were  three  disputes  referred  to  it  in  1907  and  twelve  disputes 
in  1908,  That  certainly  does  not  seem  to  arg^e  for  the  popularity 
of  the  Arbitration  Court,  and  taken  in  conjunction  with  the  increase 
in  the  number  of  industrial  agreements,  indicates  clearly  to  my 
mind  that  employers  and  workingmen  in  West  Australia  are  turn- 
ing to  the  joint  trade  agreement  as  the  better  method  of  adjust- 
ing differences. 

As  has  been  stated,  the  New  Zealand  law  was  enacted  at  a  time 
when  the  public  was  exasperated  as  the  result  of  a  series  of  pro- 
longed strikes.  It  was  not  favored  by  either  employers  or  employees. 
For  a  time  neither  side  took  advantage  of  the  law,  until  a  union 
which  was  worsted  in  a  strike,  decided  to  register  so  that  it  might 
have  an  additional  weapon  in  the  event  of  another  dispute.  When 
the  next  dispute  did  arise,  the  employers  ignored  the  court  and 
an  award  was  returned  against  them.  The  award  was  enforced 
by  fines  and  eventually  employers  began  to  realize  that  the  new  law 
was  not  to  be  trifled  with  or  ignored. 

In  New  Zealand  trade  unions  are  made  the  basis  for  compul- 
sory arbitration.  The  workmen  must  belong  to  a  duly  registered 
union  before  they  can  appeal  to  the  court.  That  presents  rather 
an  anomaly,  compelling  workmen  to  organize  and  then  depriving 
them  of  the  right  to  exercise  the  function  of  organization  by  quitting 
work  collectively  if  they  are  dissatisfied  with  their  conditions.  I 
have  dealt  at  some  length  with  the  Australasian  laws  because  a  study 
of  compulsory  arbitration  laws  in  operation  is  of  infinitely  more 
value  than  mere  theorizing  on  how  such  laws  might  operate  if  tried 
in  some  other  country.  Let  us  see  how  such  laws  would  apply  in 
the  United  States. 

In  the  first  place,  the  successful  operation  of  a  law  depends  on 
the  state  of  mind  of  the  people  in  the  country  or  locality  where  it 
operates.  If  there  is  a  popular  demand  for  a  law  it  is  easily  enforce- 
able and  probably  will  accomplish  the  ends  aimed  at.  If  there  is  no 
such  popular  demand,  or  if  popular  sentiment  is  against  a  law,  it  is 
very  apt  to  become  a  dead  letter  and  its  enforcement  an  impossi- 
bility.   Aside  from  the  question  of  whether  compulsory  arbitration 
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laws  would  not  be  in  violation  of  the  Constitution  of  the  United 
States,  in  that  their  enforcement  would  entail  involuntary  servitude, 
there  is  no  demand  for  such  laws  in  our  own  country.  The  condi- 
tions in  the  United  States  and  Australasia  are  as  different  as  the 
countries  are  widely  separated.  In  Australasia  the  tendency  is 
toward  state  control  in  everything.  Individual  rights  are  regarded 
as  being  entirely  subservient  to  the  rights  of  the  people  as  a  whole. 
In  the  United  States  the  opposite  is  true.  Here  we  are  extremely 
jealous  of  individual  rights  and  liberties  and  we  resent  govern- 
mental interference  with  what  we  regard  as  our  private  affairs.  It 
is  not  the  question  whether  we  are  right  in  the  position  or  not,  it  is 
the  fact  that  we  must  reckon  with. 

The  experience  of  Australasia  with  its  compulsory  arbitration 
laws  has  tended  to  strengthen  the  opposition  to  such  laws,  not  only 
in  the  United  States,  but  in  Great  Britain  and  other  countries.  In 
Great  Britain  the  question  of  compulsory  arbitration  is  placed  on 
the  agenda  of  the  Trades  Union  Congress  as  regularly  as  the  so- 
called  "Socialist  Resolutions"  in  the  convention  of  our  own  Amer- 
ican Federation  of  Labor,  and  the  majority  by  which  compulsory 
arbitration  is  voted  down  each  year  shows  that  the  idea  is  losing 
rather  than  gaining  ground.  In  Great  Britain  it  has  been  advocated 
by  a  radical  wing  of  Socialists,  but  in  the  United  States  even  the 
Socialists  are  opposed  to  it. 

To  the  average  American  the  idea  of  compulsory  arbitration, 
which  under  certain  conditions  means  involuntary  servitude,  is 
decidedly  repugnant  to  his  concept  of  liberty.  Our  form  of  govern- 
ment, whicTi  vests  in  the  separate  states  the  right  to  legislate  in  all 
matters  within  their  respective  borders,  would  make  the  working 
of  compulsory  arbitration  laws  difficult  if  not  impossible.  The 
federal  government  might  pass  a  law  applying  to  a  few  public 
utility  corporations,  such  as  railroads  and  telegraph  companies, 
which  are  engaged  in  interstate  commerce,  but  could  not  legislate 
for  the  great  mass  of  employers  and  employees.  Experience  shows 
that  comparatively  few  of  our  strikes  are  directed  against  public 
utility  corporations,  therefore  such  laws,  should  they  be  constitu- 
tional and  enforceable,  would  not  prevent  strikes  except  in  a  limited 
degree. 

I  have  already  referred  to  the  importance  of  having  public 
sentiment  on  the  side  of  any  law  to  make  it  effective,  and  nowhere 
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is  the  truth  of  this  more  observable  than  in  the  arbitration  and 
conciliation  laws  on  the  statute  books  of  a  large  number  of  our 
states.  We  have  in  Illinois  a  very  good  law  dealing  with  industrial 
disputes.  To  the  extent  that  the  arbitration  board  can  compel  the 
attendance  of  witnesses  and  the  production  of  books  in  a  strike 
which  inconveniences  the  public,  it  is  compulsory  and  probably 
goes  as  far  in  that  direction  as  it  is  advisable  to  go  at  the  present 
time. 

While  the  Illinois  law  has  been  the  means  of  averting  many 
strikes  and  of  adjusting  others,  our  activities  under  the  law  have 
been  limited  by  reason  of  the  fact  that  many  times  neither  party  to 
a  dispute  likes  the  idea  of  outside  interference.  The.  machinery  is 
there,  but  in  a  majority  of  cases  neither  side  will  invoke  its  aid,  and 
it  is  doubtful  to  my  mind  whether  they  could  be  forced  to  do  so. 
They  must  be  educated  and  led  rather  than  driven. 

The  compulsory  feature  of  the  Illinois  law  is  contained  in  the 
following  clause : 

Whenever  there  shall  exist  a  strike  or  lockout  wherein,  in  the  opinion  of  a 
majority  of  said  board,  the  general  public  shall  appear  likely  to  suffer  injury 
or  inconvenience  with  respect  to  food,  fuel  or  light,  or  the  means  of  com- 
munication or  transportation,  or  in  any  other  respect,  and  neither  party  to 
such  strike  or  lockout  shall  consent  to  submit  the  matter  or  matters  in 
controversy  to  the  State  Board  of  Arbitration  in  conformity  with  this  act, 
then  the  said  board  after  having  made  due  effort  to  effect  a  settlement 
thereof  by  conciliatory  means  and  such  effort  having  failed,  may  proceed  of 
its  own  motion  to  make  an  investigation  of  all  facts  bearing  upon  such  strike 
or  lockout,  and  make  public  its  findings,  with  such  recommendations  to  the 
parties  involved  as  in  its  judgment  will  contribute  to  a  fair  and  equitable 
settlement  of  the  differences  which  constitute  the  cause  of  the  strike  or 
lockout;  and  in  the  prosecution  of  such  inquiry  the  board  shall  have  the 
power  to  issue  subpoenas  and  compel  attendance  and  testimony  of  witnesses 
as  in  other  cases. 

The  section  of  the  law  quoted  has  been  in  effect  since  1901, 
but  has  not  been  put  to  a  test.  It  is  based  on  the  theory  that  public 
opinion  is  the  final  arbiter  in  disputes  of  a  public  or  quasi-public 
character,  and  I  believe  that  the  theory  is  correct.  Few  strikes  of  a 
character  that  would  inconvenience  the  public  in  the  meaning  of  the 
law  have  occurred  in  Illinois  since  1901.  In  1903  we  had  a  strike 
of  street  car  employees  in  Chicago  that  doubtless  came  under  the 
provisions  of  the  law  and  the  members  of  the  board  made  efforts  to 
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settle  the  strike,  but  without  success,  as  the  company  refused  to  co- 
operate. The  board  took  the  question  of  an  -investigation  under 
consideration,  but  as  the  city  council  and  other  agencies  were  at 
work  trying  to  bring  about  a  settlement,  which  was  the  question  of 
first  importance,  the  investigation  was  not  started  because  it  might 
have  tended  to  hinder  a  settlement  and  certainly  could  not  have 
been  completed  in  time  to  be  of  much  use.  The  strike  lasted  about 
two  weeks.  In  a  coal  strike  in  1906  the  board  offered  its  services 
in  a  mediatory  capacity,  but  the  dispute  was  of  such  a  nature  that  no 
agency  would  have  been  effective,  as  both  sides  simply  agreed  to 
fight  it  out  and  get  together  when  they  had  enough  of  it.  The 
strike  had  been  anticipated  for  months  and  there  was  a  sufficient 
supply  of  coal  on  hand  to  insure  against  any  inconvenience  to  the 
public.  In  fact,  neither  the  coal  operators  nor  the  miners  regarded 
the  dispute  as  a  strike  or  a  lockout,  but  preferred  to  term  it  a 
"suspension." 

While  I  have  said  that  the  Illinois  law  goes  as  far  in  the  direc- 
tion of  compulsory  investigation  as  may  appear  advisable,  I  believe 
it  could  be  improved  upon  in  one  particular.  Instead  of  providing 
for  an  investigation  after  a  strike  or  lockout  has  occurred  and  after 
the  public  has  been  injured,  the  investigation  should  be  after  such 
strike  or  lockout  has  been  threatened  and  there  appears  no  possi- 
bility of  its  being  averted  without  some  outside  intervention. 

The  aim  of  all  state  boards  of  conciliation  and  arbitration  is 
to  prevent  rather  than  to  settle  strikes,  and  though  I  am  convinced 
that  compulsory  arbitration  is  neither  practicable  nor  advisable  in 
the  United  States  under  existing  conditions,  I  believe  that  compul- 
sory investigation  would  be  desirable  in  all  disputes  between  public 
utility  corporations  and  their  employees. 

It  is  the  hasty,  ill-advised  strike  that  causes  most  of  our  trou- 
bles and  at  least  half  of  them  could  be  averted  if  both  sides  were 
required  to  submit  to  an  impartial  investigation  and  give  full  pub- 
licity as  to  the  merits  of  the  controversy.  After  such  investiga- 
tion, the  public  which  is  discriminating  in  such  matters  where  the 
facts  are  known  would  soon  end  a  strike  were  one  to  take  place. 
It  is  doubtful  if  any  corporation  or  labor  union  would  have  the 
hardihood  to  fly  in  the  face  of  an  educated,  enlightened  public 
opinion  and  for  that  reason  I  believe  publicity  is  the  strongest 
weapon  that  can  be  used  for  the  maintenance  of  industrial  peace. 
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The  experience  of  Canada  with  its  "Industrial  Disputes  Inves- 
tigation Act/'  of  1907,  has  been  most  gratifying.  Industrial  con- 
ditions in  Canada  do  not  differ  materially  from  those  in  the  United 
States.  The  organized  workers  in  both  countries  belong  to  the 
same  international  unions.  The  Canadian  act  has  not  prevented 
strikes  in  every  instance.  It  was  not  expected  that  it  would,  but 
in  the  first  year  of  its  operation  thirty-two  disputes  out  of  thirty- 
five  referred  under  the  law,  were  satisfactorily  adjusted.  The 
number  of  men  involved  in  the  controversies  referred  to  was  be- 
tween 25,000  and  30,000.  The  actual  number  of  boards  constituted 
under  the  law  during  the  first  year  of  its  operation  was  twenty. 
That  record  proves  that  the  Canadian  law  is  well  adapted  to  present- 
day  conditions.  The  Canadian  law  was  enacted  on  the  recom- 
mendation of  the  deputy  minister  of  labor  following  a  prolonged 
strike  of  coal  miners  which  caused  a  coal  famine  throughout  Sas- 
katchewan. Briefly  it  prohibits  any  strike  or  lockout  in  any  industry 
affecting  a  public  utility  until  an  investigation  has  been  made,  and 
allows  a  period  of  thirty  days  in  which  to  make  such  investigation. 

After  the  investigation  has  been  completed  by  an  official  board 
created  for  that  particular  case  and  the  result  of  its  findings  made 
public,  the  employer  or  the  union  is  free  to  engage  in  a  strike  or 
lockout  if  desired.  Of  course  the  board  does  everything  possible  to 
effect  an  amicable  settlement  as  well  as  conduct  an  investigation  and 
its  official  report  is  in  the  nature  of  recommendations  to  one  or  the 
other  of  the  parties,  or  to  both.  Generally  speaking,  those  recom- 
mendations have  been  accepted  without  recourse  to  a  strike.  Where 
they  have  not  been  and  a  strike  has  been  called,  the  same  recom- 
mendations have  sometimes  been  accepted  later  to  settle  the  strike. 
Though  the  Canadian  law  does  not  in  every  case  prevent  strikes,  it 
furnishes  an  easy  and  sensible  method  for  adjusting  industrial  dis- 
putes if  either  one  side  or  the  other  has  an  honest  desire  to  settle. 
If  they  have  not  there  is  no  law,  compulsory  or  otherwise,  that 
will  prevent  strikes. 

It  has  been  my  experience,  however,  that  in  a  large  majority 
of  cases  both  sides  are  anxious  to  avert  strikes,  if  a  middle  ground 
can  be  found  and  neither  one  required  to  forego  any  principle.  In 
matters  pertaining  to  hours  and  wages,  usually  some  compromise 
is  possible ;  in  cases  where  a  principle  is  at  stake  it  is  more  difficult. 
Even  then,  though  it  is  impossible  to  arbitrate  or  compromise  on  a 
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question  regarded  by  either  side  as  a  fundamental  principle,  it 
frequently  is  possible  by  means  of  intelligent  discussion  and  argu- 
ment to  present  a  situation  in  a  very  different  light  from  that  in 
which  it  may  have  been  viewed  by  one  side  or  the  other.  For  that 
reason  the  Canadian  law  of  compulsory  investigation  previous  to  a 
declaration  of  war  in  industries  affecting  public  utilities,  seems  to 
me  an  admirable  one  which  possesses  advantages  not  possessed  by 
the  compulsory  arbitration  laws  of  Australasia.  No  edict  of  a  court 
will  convince  either  a  workingman  or  an  employer  that  he  is  wrong 
and  the  court  is  right.  If  he  is  open  to  reason  and  conviction  an 
intelligent  argument  may  convince  him  that  his  position  is  untenable 
and  he  will  acquiesce  cheerfully,  where  in  the  other  case  he  might 
submit  rather  than  go  to  jail,  but  would  still  be  dissatisfied. 

Another  point  that  I  have  observed  in  my  cxeprience  is  that 
arbitration  awards  seldom  are  satisfactory  to  either  side  in  an  indus- 
trial dispute.  If  both  sides  agree  to  accept  such  award,  they  usually 
do  so,  but  it  leaves  a  bad  taste  in  the  mouth  of  one  or  the  other.  On 
the  other  hand,  agreements  entered  into  voluntarily  by  both  sides 
usually  prove  satisfactory.  Each  side  has  had  a  hand  in  making  the 
contract  and  accepts  it  as  the  best  bargain  obtainable  under  the 
circumstances. 

If  it  is  true  that  awards  of  voluntary  arbitration  boards  are  not 
usually  satisfactory,  it  would  be  even  more  so  with  compulsory 
arbitration.  If  the  aim  be  to  establish  the  greatest  amount  of 
harmony  between  employer  and  employee,  so  that  the  number  of 
strikes  and  lockouts  may  be  reduced  to  a  minimum,  I  am  convinced 
that  to  make  compulsory  arbitration  successful  each  disputant  must 
have  perfect  confidence  in  the  arbitration  court  and  an  abiding 
faith  that  the  award  will  be  rendered  in  a  spirit  of  justice  and 
perfect  fairness.  That  confidence,  in  my  opinion,  cannot  be  inspired 
where  there  is  compulsion.  As  we  understand  arbitration  it  is  the 
antithesis  of  compulsion. 

In  conclusion  let  me  say  that,  though  we  realize  that  in  many 
strikes  the  innocent  third  party  is  made  to  suffer,  I  am  convinced 
from  a  study  of  the  facts  that  it  is  better  to  "bear  the  ills  we  have 
than  fly  to  others  we  know  not  of"  in  the  shape  of  compulsory 
arbitration. 
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By  Rabbi  Joseph  Krauskopf,  D.D., 
Philadelphia. 


We  must  leave  it  to  demagogues  or  to  pre-election  politicians 
to  deliver  themselves  of  fulsome  panegyrics  on  the  dignity  of  labor, 
and  on  the  blessings  conferred  upon  society  by  the  laboring  man. 
It  would  be  wasting  time  to  dwell  upon  what  is  one  of  the  best 
known  and  best  appreciated  truths  of  human  knowledge.  More 
than  waste  of  time  it  would  be  to  show  how  capital  and  labor  are 
but  as  the  two  blades  of  a  pair  of  scissors,  each  useless  without  the 
other — facts  so  well  known  and  so  profoundly  appreciated  by  people 
of  intelligence,  that,  to  speak  of  them  were  to  insult  the  reader's 
intelligence. 

An  equal  waste  of  time  it  would  be  to  enter  upon  a  discussion 
on  the  benefits  of  capital  to  civilized  society,  and  on  the  necessity 
of  its  protection,  for  every  railroad  that  traverses  our  continent, 
every  ship  that  plows  the  deep,  every  factory  and  mill,  every  forge 
and  furnace,  every  university  and  library,  every  school  and  art 
gallery,  every  invention  that  lessens  the  hardship  of  labor,  and  every 
comfort  that  heightens  the  joy  of  life,  speak  of  the  blessings  of 
capital  with  a  wisdom  and  an  eloquence,  such  as  even  the  most 
learned  writer  on  economics  or  the  most  eloquent  orator  cannot 
reach.  Starting,  therefore,  with  these  axiomatic  truths  of  eco- 
nomics as  our  basis,  it  is  to  be  hoped  that,  if  anything  be  said  in  the 
development  of  this  article  which  may  seem  harsh  to  either  capital 
or  labor,  it  is  not  to  be  charged  to  prejudice  or  ignorance. 

That  something  is  to  be  said  must  be  evident  even  to  the  super- 
ficial observer.  There  exists  a  state  of  war  between  capital  and 
labor.  There  is  bitter  conflict  in  some  quarters;  there  is  menacing 
hostility  in  others.  Employer  and  employee  stand  arrayed  against 
each  other  with  gauntleted  hands.  Strong  leagues  are  compacted ; 
open  and  secret  alliances  are  formed.  Campaigns  are  being  car- 
ried on  in  trade-papers  and  on  platforms ;  bitter  incriminations  and 
recriminations  are  published  in  lurid  type.  Pictorial  art  is  resorted 
to  to  inflame  the  mind.    Capital  is  represented  as  a  Moloch,  grow- 
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ing  fat  on  the  heart's  blood  of  the  poor ;  and  labor  is  shown  as  an 
anarchist  whose  sole  aim  is  the  crushing  of  the  labor-giver.  The 
two,  who  in  the  economic  household  are  as  closely  bound  together 
as  are  husband  and  wife  in  domestic  life,  and  who  should  live  peace- 
fully side  by  side,  promoting  each  others  good  and  furthering  the 
highest  ends  of  society,  are  engaged  in  a  bitter  struggle. 

The  cause  of  the  contention  between  the  two  is  largely  Trade- 
Unionism,  Each  believes  that  it  has  right  on  its  side,  and,  listen- 
ing to  the  story  of  each,  the  uninformed  is  at  a  loss  to  tell  why 
there  should  be  the  slightest  contention  between  the  two.  Turn 
to  Mr.  John  Mitchell's  book  entitled  "Organized  Labor,*'  and  you 
read:  "Labor  unions  are  for  the  workman,  but  against  no  one. 
They  are  not  hostile  to  employers,  not  inimical  to  the  interests  of 
the  great  public.  .  .  .  There  is  no  necessary  hostility  between 
labor  and  capital.  Neither  can  do  without  the  other.  .  .  .  The 
interest  of  the  one  is  the  interest  of  the  other,  and  the  prosperity 
of  the  one  is  the  prosperity  of  the  other.  .  .  .  Trades-unionism 
has  justified  its  existence  by  good  works  and  high  purposes.  At 
one  time  viewed  with  suspicion  by  workman  and  employer  alike, 
it  has  gained  the  affections  of  the  one  and  the  enlightened  esteem 
of  the  other.  ...  It  has  improved  the  relations  between  the 
employer  and  employed.  .  .  .  The  labor  union  is  a  great,  benefi- 
cent, democratic  institution,  not  all-good,  not  all-wise,  not  all-pow- 
erful, but  with  the  generous  virtues  and  enthusiastic  faults  of 
youth.  .  .  .  The  trade  agreement  makes  for  peace  in  the  indus- 
trial world." 

Turn  to  the  book  entitled  "Some  Ethical  Phases  of  the  Labor 
Question,"  by  Carroll  D.  Wright,  late  United  States  Comfnissioner 
of  Labor,  and  after  reading  of  the  miseries  and  hardships  of  labor, 
prior  to  the  introduction  of  the  modern  factory  system,  made  pos- 
sible by  capital,  you  hear  his  verdict :  "Better  morals,  better  sanitary 
conditions,  better  health,  better  wages — these  are  the  practical 
results  of  the  factory  system  as  compared  with  that  which  preceded 
it.''  You  inquire  of  the  heads  of  large  industrial  establishments, 
and  they  tell  you  of  the  well-equipped  sanitary  shops  and  factories 
and  mills,  of  the  many  provisions  that  have  been  made  to  lessen  the 
drudgery  of  toil  by  means  of  labor-saving  machinery,  of  the  comforts 
that  have  been  introduced,  such  as  lunch-rooms,  wash-rooms,  read- 
ing-rooms, and  the  like ;  of  the  improved  dwellings  that  are  furnished 
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to  employees,  and  of  the  opportunity  that  is  afforded  them  for 
mental,  moral  and  spiritual  culture.  You  question  some  recently 
arrived  laborers,  and  they  tell  you  of  the  starvation  wages  they 
received  in  the  old  world,  of  the  starvation  food  on  which  they 
subsisted,  of  the  long  hours  of  labor  that  were  required  of  them, 
of  the  miserable  homes  in  which  they  lived,  of  the  hard  labor  that 
was  exacted  of  their  wives,  even  of  their  children,  to  enable  their 
families  to  eke  out  an  existence. 

After  listening  to  such  highly-colored  accounts  of  the  attitude 
of  the  employer  and  employee  toward  each  other,  what  could  be 
more  natural  than  to  conclude  that  the  most  harmonious  relation- 
ship exists  between  the  two?  But  we  have  heard  also  the  other 
story.  We  know  that  employers  deny  the  professions  of  peaceful- 
ness  made  by  the  trade-unions,  and  employees  declare  that  tKey  see 
no  sign  of  the  good-will  pretended  by  the  employers,  that  they  pay 
in  toil  twice  and  thrice  for  whatever  little  they  get.  The  one  side 
claims  that  trade-unionism  has  but  the  enslavement  and  ruination 
of  capital  for  its  goal,  or,  at  best,  that  its  object  is,  as  President 
Eliot,  of  Harvard  University,  expressed  it,  "to  work  as  few  hours 
as  possible,  to  produce  as  little  as  possible  during  that  time,  and  to 
receive  as  much  as  possible  for  the  service  given.^' 

A  Damoclean  sword,  says  the  labor-giver,  hangs  suspended 
over  him  on  the  slenderest  kind  of  thread,  ready  to  drop  upon  him 
at  the  merest  word  or  beck  of  labor-leaders.  He  can  never  tell  when 
his  industry  may  be  brought  to  a  standstill  or  crippled.  His  laborers' 
contract  with  him  may  be  never  so  binding,  his  treatment  of  them 
may  be  never  so  considerate,  let  the  labor  leader  command  his  men 
to  strike  out  of  sympathy  with  strikers  in  some  other  establishment 
or  industry,  and  out  they  step,  utterly  unmindful  of  the  binding 
nature  of  their  contract,  and  of  the  considerate  treatment  they  have 
received. 

Scarcely  is  one  fight  over  when  another  is  begun.  Mr.  Brooks, 
author  of  "The  Social  Unrest,"  relates  that  after  the  recent  strikes 
in  the  hard  coal  regions,  an  employer  said  to  him,  "I  have  been  in 
this  business  more  than  twenty-five  years,  and  it  seems  to  me  that 
I  have  been  in  the  strike  business  rather  than  in  the  coal  business." 
Within  the  past  twenty-five  years  there  have  been  more  than  three 
thousand  strikes  in  the  coal  industry  alone.  Mr.  Brooks  also  tells 
that  after  the  miners  had  won  their  strike  of  1900,  some  of  the 
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companies  began  to  put  stockades  about  their  breakers.  Upon  his 
asking  why  they  did  this,  seeing  that  it  was  a  time  of  peace,  one 
of  them  rcphed,  *'Oh,  we  shall  soon  enough  have  another  fight, 
and  we  propose  to  be  ready  for  it.  To  make  concessions  to  a  trade- 
union  means  a  fight  at  the  end." 

This  seems  to  be  the  opinion  of  employers  in  general.  There 
is  no  living  in  peace,  says  an  employer,  with  labor  agitators.  There 
is  no  tyranny  like  unto  theirs.  A  non-union  man,  has,  in  their 
eyes,  no  more  right  to  life  and  liberty  and  protection  than  if  he 
were  the  worst  of  criminals.  It  is  widely  claimed  that  these  labor 
agitators  look  far  more  to  their  own  interests  than  to  those  of  the 
laboring  man.  To  hold  on  to  their  lucrative  positions,  they  feel,  it  is 
claimed,  that  they  must  make  a  show  at  doing  things,  and  their 
only  way  of  doing  things  is  to  create  trouble  between  employer  and 
employee.  Now  the  hours  are  too  long,  now  the  wages  are  too 
small.  Now  the  number  of  men  employed  is  too  little,  now  the 
machinery  in  use  is  too  much.  Now  the  efficient  non-union  man 
employed  must  be  dismissed,  now  the  inefficient  union  man  must 
be  retained.  They  little  care  whether  or  not  they  kill  the  goose 
that  lays  the  golden  egg.  They  little  consider  the  poor  laboring 
man  upon  whom  a  long-enduring  strike  bears  the  hardest.  They 
little  care  whether  by  closing  to  the  laborer  the  doors  of  industry, 
they  open  wide  to  him  the  doors  of  want  and  misery. 

It  is  bad  enough,  employers  say,  that  labor  leaders  should  know 
of  no  other  way  for  reconciling  difficulties  between  employers  and 
their  men  than  by  a  strike.  But  to  call  out  from  other  shops  the 
men  who  have  no  grievances,  who  are  under  contract,  who  are  sat- 
isfied with  wages  and  hours  and  treatment,  to  call  these  out  for  no 
other  reason  than  to  use  them  as  a  sort  of  a  thumb-screw  on  the 
employer  in  whose  place  the  strike  has  occurred,  is  an  outrage 
beyond  endurance.  It  places  the  reins  of  industrial  authority  entirely 
in  the  hands  of  the  labor  leader.  It  places  the  owner  of  the  estab- 
lishment in  the  attitude  of  a  dependent  on  the  good  will  of  a 
dictator.  Employers  ask  themselves:  what  if  they  were  to  do  as 
they  are  done  by,  by  their  employees?  What,  if  notwithstanding 
contracts,  they  were  to  shut  out  their  men  because  of  sympathy 
with  that  fellow  employer  5n  whose  establishment  a  strike  has 
occurred?      What    an    outcry    the    laboring    people    would    raise! 
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The  injustice  against  which  they  would  cry  out,  and  justly,  would 
be  precisely  the  same  which  they  themselves  constantly  commit. 

Little  wonder  that  employers  should  be  disheartened  or  bitterly 
incensed,  or  that  they  should  refuse  to  confer  with  people  who 
behave  like  highwaymen.  Little  wonder  that  they  should  refuse 
to  enter  into  contracts  with  people  to  whom  a  contract  is  of  no  more 
value  than  the  paper  it  is  written  on.  Little  wonder  that  employers 
should  become  indifferent  to  the  lot  of  their  employees,  when  for 
all  the  pains  they  have  taken,  and  all  the  means  they  have  expended 
to  provide  them  with  comforts  so  as  tx>  make  labor  agreeable,  and 
environment  pleasant,  they  have  but  base  ingratitude  for  their 
reward.  Little  wonder  that  in  the  gigantic  shops  which  Carnegie 
built  up,  and  in  which  he  at  one  time  welcomed  the  Union  as  "bene- 
ficial both  to  labor  and  capital,"  there  should  be  a  feeling  to-day 
against  the  Union  so  pronounced,  as  to  lead  one  of  the  strongest 
men  of  the  company  to  declare,  that  they  would  use  every  resource 
within  their  reach  rather  than  have  a  trace  of  unionism  in  their  shop. 

Sad  as  are  the  plaints  of  the  employers  those  of  the  employees 
are  sadder  still.  They  admit  that  their  measures  are  frequently 
harsh,  but,  they  claim,  there  are  no  others  at  their  command  to 
enforce  their  rights.  When  weakness  fights  against  strength,  pov- 
erty against  wealth,  the  ends  sought  must  be  considered,  they  say, 
and  not  the  means  employed.  It  is  a  fight  for  existence  and  not  for 
sport.  It  is  a  fight  for  their  wives  and  children,  for  food  to  still 
their  hunger,  for  clothes  with  which  to  cover  their  nakedness,  for 
the  ordinary  comforts  with  which  to  make  existence  tolerable.  That 
they  themselves  may  not  be  crushed,  they  must  crush  the  power 
arrayed  against  them.  They  must  meet  force  with  force,  they  say, 
tyranny  with  tyranny.  Labor,  being  their  only  commodity,  and  capital 
desiring  to  amass  by  means  of  it  yet  greater  wealth,  they  must 
place  the  highest  possible  value  upon  it.  Capital,  they  claim,  is  the 
enemy  of  society.  It  corrupts  the  law  and  uses  it  for  the  oppression 
of  the  poor.  But  for  the  laboring  man's  combination  with  his  fellow 
laboring  man,  his  lot,  they  claim,  would  still  be  that  of  the  slave  or 
serf,  his  w^ages  would  still  be  a  mere  pittance,  his  hours  of  labor 
twice  as  long  as  now,  his  home  a  hovel,  his  clothes  rags,  his  degra- 
dation as  base  as  in  the  days  now  happily  past.  It  is  only  by  uniting 
all  the  laboring  men,  by  making  the  interest  of  one  the  interest  of 
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all,  that  they  hope  to  cope  successfully  with  the  mighty  power  of 
capital,  and  obtain  the  rights  and  the  rewards  that  belong  to  labor. 
Having  these  noble  ends  in  view,  they  claim  they  have  a  perfect 
right,  in  mere  self -protection,  to  coerce  the  non-union  man  into  the 
union,  and  to  brand  as  a  "scab^'  him  who  is  so  blind  or  base  as  not 
to  see  that  his  own  best  good  lies  in  strengthening  the  hand  of  his 
fellow  sufferers. 

Being  part  creators  of  wealth,  they  are  tired,  they  say,  of  seeing 
all  the  good  things  of  life  going  to  the  rich  and  all  the  undesirable 
things  to  them.  It  is  galling  to  them  to  know  that  one  per  cent  of 
the  population  of  the  United  States  owns  more  wealth  than  the 
remaining  ninety-nine  per  cent,  and  that  the  laboring  people,  who 
constitute  eighty-eight  per  cent  of  the  population,  own  but  thirteen 
per  cent  of  its  wealth.  It  is  galling  for  them  to  read  and  hear 
of  the  extravagances  going  on  in  society,  and  to  feel  that  it  is  their 
labor  which  is  paying  for  it  all,  while  they  themselves  are  often 
lacking  the  necessities  of  life. 

They  admit  that  their  wages  are  higher  than  they  ever  were 
before,  and  their  hours  shorter  and  their  homes  better,  but,  they 
claim,  their  demands  are  higher,  and  that  the  means  of  existence 
are  far  more  expensive  than  they  were.  With  all  their  higher  wages, 
they  ask,  what  is  the  lot  of  most  of  the  laboring  men  but  misery? 
The  slums  and  crowded  tenement  districts  are  the  homes  of  most 
of  the  laboring  people.  If  wages  are  fair  the  number  of  work- 
ing days  in  the  year  are  short.  On  an  average,  about  half  of 
the  year,  they  claim,  is  spent  by  the  working  people  in  enforced 
idleness.  Life  for  most  of  them  is  a  hand-to-mouth  existence.  Only 
few  of  them  can  lay  by  anything  for  old  age.  The  casualities  they 
meet  with  are  many;  the  death  rate  is  large;  disease  is  frequent. 
If  sick  for  any  length  of  time,  the  charities  must  help  them  out. 
If  old  and  feeble  they  must  seek  refuge  in  the  almshouse.  Money 
trusts  and  operators'  combines,  they  say,  exist  solely  for  the  pur- 
pose of  crushing  every  labor  union  and  of  stamping  out  every  right 
and  liberty  of  the  laboring  man. 

If  the  latter  claim  be  the  aim  of  employers,  they  will  never 
succeed.  The  progress  of  evolution  is  forward  and  upward.  The 
slave  rose  into  the  serf,  the  serf  into  the  free  man,  and  no 
trust  and  no  combine,  nor  all  of  the  trusts  combined  will  ever  sue- 
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ceed  in  degrading  the  American  laboring  man  back  again  into 
slavery,  or  even  into  serfdom.  The  recognition  of  his  rights  has 
been  purchased  at  too  dear  a  price  to  be  surrendered  without  a 
bitter  struggle. 

There  is  certainly  no  gainsaying  that  laboring  men  have  a  legal 
and  moral  right  to  organize  unions  for  self-protection  and  self- 
improvement.  There  was  a  time  when  master  and  man  worked 
side  by  side  at  the  loom,  or  at  the  shoemaker's  bench,  or  in  the 
wagon  shop,  and  when  the  employee  had  no  difficulty  to  reach  the 
ear  of  the  employer,  for  the  righting  of  wrongs,  for  the  lessening 
of  hours  or  for  the  increase  of  wages.  But,  modem  expansion  of 
industries  has  created  new  conditions  and  presents  new  problems. 
The  individual  is  lost  in  the  corporation;  the  owner  is  replaced  by 
foremen,  bosses,  managers,  superintendents,  directors. 

Capital  deals  in  representative  capacity,  and  labor  is  obliged 
to  do  the  same.  It  must  have  its  representatives  to  protect  its  rights. 
It  is  with  the  same  end  in  view  that  we  organize  government.  Indi- 
viduals combine  and  select  a  councilman  to  represent  them  in 
municipal  government;  a  legislator  in  state  government,  a  congres- 
man  in  national  government.  Union  and  representation  are  Ameri- 
can principles;  they  are  the  very  foundation  of  our  liberties,  and 
must  have  sacred  recognition  by  every  freedom-loving  American. 

Next  to  the  right  of  representative  union,  laboring  men  are 
entitled  to  an  adequate  share  of  the  profits  of  labor.  It  is  certainly 
unjust  that  the  lion's  share  should  fall  to  capital,  while  labor,  the 
equal  producer  of  it,  should  be  obliged  to  content  itself  with  the 
pickings ;  that  the  one,  from  the  profits  of  capital,  should  be  enabled 
to  riot  in  luxury  and  to  revel  in  extravagance,  while  the  other,  from 
the  product  of  labor,  should  be  barely  able  to  keep  body  and  soul 
together.  Next  to  the  right  to  adequate  wages,  the  laborer  has  a 
right  to  reasonable  hours  of  work.  It  is  wrong  to  place  human 
flesh  in  competition  with  steam  and  machinery.  If  modern  indus- 
trial life  cannot  leave  to  the  laborer  the  privilege  of  breaking  off 
his  day's  task  whenever  he  chooses,  the  laborer,  in  return,  must 
be  guaranteed  no  longer  hours  of  toil  than  is  consistent  with  the 
needs  of  health,  with  the  obligations  toward  his  family,  with  the 
duties  he  owes  to  his  self-government. 

Moreover,  the  laborer  has  rights  to  be  protected  against  being 
"blacklisted,"  when  exercising  his  inalienable  privilege  of  selling 
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his  labor  to  whomsoever  he  chooses.  When  seeking  employment, 
he  has  the  right  not  to  be  discriminated  against  for  being  a  member 
of  a  trades-union.  He  has  the  right  of  imiting  with  his  fellow 
laborers  in  peacefully  quitting  work,  if  his  demand  for  higher  wages 
or  lesser  hours,  or  his  request  for  righting  certain  real  or  imaginary 
wrongs  be  not  complied  with. 

All  these  rights  the  laborer  has,  and  all  these  rights  every 
loyal  American  and  lover  of  humanity  sacredly  honors.  But  when 
the  trades-union  passes  beyond  these  rights,  and  invades  the  terri- 
tory of  the  employer,  when  it  arrogates  to  itself  the  right  to  run 
the  employer's  business,  the  right  to  dictate  to  the  employer,  how 
much  wages  he  may  and  may  not  pay,  from  whom  he  may  and  may 
not  buy,  and  to  whom  he  may  and  may  not  sell,  how  many  hours 
he  may  and  may  not  work,  how  many  machines  he  may  run,  and 
at  what  speed,  how  many  apprentices  he  may  and  may  not  employ, 
when  it  undertakes  to  cripple  the  employer's  industry  by  calling  out 
his  men,  because  of  sympathy  with  other  strikers,  or  because  of 
his  employing  non-union  men,  by  boycotting  his  wares,  by  sending 
out  its  pickets  to  waylay  non-union  men,  and  to  force  them  by 
intimidation  or  violence  either  to  leave  work  or  to  join  the  union, 
it  is  then  that  the  trades-union  becomes  an  organized  tyranny,  and 
the  union  man  a  despot.  It  is  then  that  a  state  of  war  exists  between 
employer  and  employee,  and  that,  in  retaliation,  capital  resorts  to 
drastic  measures  that  are  no  less  reprehensible. 

I  will  grant  that  it  is  irritating  to  see  men  ready  to  take  the 
place  vacated  because  of  insufficient  pay,  or  because  of  too  many 
hours  of  work,  or  because  of  some  other  grievance,  and  I  can  see 
every  reason  why  such  people  should  be  peaceably  reasoned  with, 
and,  if  possible,  made  to  join  the  union.  But  to  set  upon  such  men, 
when  argument  fails,  to  assail  them,  to  endanger  their  lives,  to 
persecute  their  families  and  those  that  have  relations  with  them, 
yea,  even  to  burn  or  dynamite  their  homes,  or  to  club  or  shoot 
them  to  death — and  not  only  them  but  officers  of  the  law,  delegated 
by  the  city  or  the  state  to  protect  them,  in  the  lawful  discharge  of 
their  rights — such  procedure  is  a  degree  of  lawlessness  nothing 
short  of  anarchy,  and  demands  the  most  condign  penalty  of  the  law. 

It  is  lawlessness  when  a  trade-union  regards  itself  above  the 
authority  of  the  law  of  the  land,  and  makes  rules  and  regulations 
in  contravention  thereof.     It  is  lawlessness,  when  a  trades-union 
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constitutes  itself  a  governing  agency,  and  claims  authority  to  con- 
trol those  who  have  refused  to  join  its  ranks  and  to  consent  to  its 
government,  and  to  deny  to  them  the  personal  liberties,  which  are 
guaranteed  to  every  citizen  by  the  constitution  and  the  laws  of  the 
land.  It  was  Abraham  Lincoln  who  said  "No  man  is  good  enough 
to  govern  another  man  without  that  other's  consent/'  It  is  law- 
lessness to  bring  privations  and  suffering  upon  an  unoffending  com- 
munity because  of  a  want  of  commodity  which  non-union  men  are 
ready  to  furnish,  but  which  union  men  will  not  permit  under  the 
threat  of  violence. 

It  is  lawlessness  to  boycott  the  produce  of  a  manufacturer,  who 
has  incurred  the  ill-will  of  a  trades-union,  and  to  extend  the 
anathema  to  every  trader  who  handles  such  boycotted  goods,  even 
to  consumers  who  purchase  them.  It  is  not  an  inapt  comparison 
to  liken  the  boycott  to  the  ecclesiastical  ban.  As  there  was  no  more 
cruel  weapon  during  the  Dark  and  Middle  Ages  than  the  ban  to 
bring  refractory  individuals  to  the  feet  of  the  church,  so  does  the 
modern  industrial  world,  know  of  no  more  cruel  weapon  than  the 
boycott,  used  by  the  trades-union,  to  bring  under  its  yoke  employers 
who  persist  in  the  belief  that  they  have  a  right  to  manage  their  own 
affairs. 

The  cry  of  the  people  who  are  not  direct  participants  in  the 
controversy  is  as  loud  as  is  that  of  employer  and  employee.  Though 
in  no  way  responsible  for  the  bitter  feelings  existing  between  the 
contending  parties,  they  are  made  to  suffer  a  large  part  of  the  con- 
sequences. If  the  strike  ties  up  or  cripples  a  public  utility,  the 
people  are  put  to  no  end  of  inconvenience  and  alarm  and  loss. 
Lives  of  innocents  are  slaughtered.  Properties  are  dynamited.  The 
peace  of  the  community  is  demoralized.  The  usual  routine  of  life 
is  broken  up.  The  public  places  of  instruction  and  amusement  are 
closed.  People  in  poor  health  collapse  under  the  nervous  tension 
of  constant  fear  and  fright. 

Recognizing  right  in  the  contentions  of  employers  and  em- 
ployees, the  people  believe  that  a  way  out  of  the  difficulty  ought  to 
be  found,  must  be  found,  for  the  sake  of  the  general  peace  and 
good  will.  As  government  has  provided  courts  for  settling  other 
quarrels  between  man  and  man,  so  must  it  provide  courts  for  arbi- 
trating differences  that  are  arising  in  increasing  numbers,  and  that 
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are  bound  to  arise  in  larger  numbers,  owing  to  the  growing  dis- 
content among  laboring  people,  and  owing  to  the  constant  inflow 
of  immigrants,  who,  being  in  need  of  employment,  are  bound  to 
compete  in  the  open  market  for  the  labor  to  be  had.  More  and 
more  the  people  feel  that,  as  they  have  the  right  to  call  in  the  police 
when  disturbances  of  the  peace  are  annoying  or  endangering  the 
neighborhood,  or  when  they  wish  to  have  a  nuisance  abated  in  their 
immediate  environment,  so  have  they  the  right,  in  self-protection, 
and  for  the  sake  of  the  public  peace,  to  demand  that  special  courts 
be  permanently  established  for  the  arbitration  of  industrial  quarrels. 

In  that  call  for  arbitrating  our  industrial  conditions  lies  our 
hope  for  the  future.  It  is  a  new  cry  and  a  far  different  one  from 
that  which  follows  reports  of  bullets  and  explosions  of  dynamite.  It, 
is  this  far-spreading  demand  for  arbitration  that  gives  a  silver  lining 
to  the  dark  cloud  that  now  lowers  over  us.  That  cry  has  already 
been  answered  in  Germany,  in  Canada,  in  Australia,  in  New  Zealand. 
Wherever  answered,  it  has  tempered  much  bitterness.  The  estab- 
lishment of  more  than  four  hundred  permanent  courts  of  arbitra- 
tion for  trade  disputes  in  Germany  has  lessened  the  number  of 
strikes  in  that  country  to  an  astounding  degree.  Seventy  per  cent 
of  the  disputes  in  Germany  between  employer  and  employees  have 
been  brought  before  these  tribunals,  and  although  there  is  no  obli- 
gation to  accept  the  decisions  rendered,  with  scarcely  any  excep- 
tion, they  are  cheerfully  accepted  by  the  contending  parties,  and 
faithfully  followed. 

May  we,  too,  soon  learn  this  needed  lesson.  May  we,  too,  soon 
learn  that  there  are  nobler  and  surer  ways  of  settling  trade  dis- 
putes than  by  wars  against  classes  by  strikes  and  lockouts,  by  bullets 
and  by  bombs,  by  intimidation  of  employers  and  by  starvation  of 
employees.  May  we,  too,  soon  see  established  in  our  midst  the  arbi- 
tration courts  which  Germany,  across  the  Atlantic,  Australia  and 
New  Zealand,  in  the  Pacific,  and  Canada,  our  neighbor,  have  found 
a  blessing  to  employer  and  employee  and  people.  Arbitration  courts 
are  our  only  hope  for  industrial  peace.  Ours  is  the  solemn  duty  to 
turn  that  hope  into  reality. 
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By  Ethelbert  Stewart, 
United  States  Bureau  of  Labor,  Washington,  D.  C. 


The  trade  agreement  seeks  to  preserve  and  maintain  industrial 
peace.  It  does  not  settle  strikes,  though  it  frequently  embodies  the 
terms  of  such  settlements.  Its  proper  function  is  to  prevent  their 
occurrence  and  the  bitterness  out  of  which  they  grow.  It  provides 
the  machinery  for  redress  of  grievances,  real  or  imaginary,  and 
adjusts  wages  to  profits  or  commercial  conditions  either  automat- 
ically, as  in  the  sliding  scale,  or  through  conferences,  instead  of  con- 
flicts. It  is  the  embodiment  of  the  exhortation  "Come,  and  let  us 
reason  together." 

Primarily,  of  course,  trade-agreements  are  wage  agreements, 
and  in  many  of  them  wages  and  hours  of  labor  with  arbitration 
clauses  to  cover  misunderstandings  concerning  these  specific  points 
are  the  only  questions  considered.  The  more  important  agreements, 
however,  cover  all  contingencies  that  could  ordinarily  arise  in  the 
occupation  or  industry,  and  provide  peaceable  means  for  the  ad- 
justment of  unforeseen  difficulties. 

The  earliest  trade  agreement  of  which  there  is  record  is  one 
of  the  year  1795  between  the  employers  and  workmen  of  the 
printers'  trade.  This  was  a  simple  wage  agreement  of  a  very 
primitive  type.  The  expansion  of  the  agreement  principle  so  as 
to  cover  more  than  mere  wages  and  hours  of  labor  began  in  the 
30's,  when  an  effort  was  made  to  control  the  employment  of  ap- 
prentices and  "two-thirders."^ 

Since  that  time  there  has  been  a  steady  broadening  of  the  field 

of  subjects  covered  by  the  trade  agreement.     There  has  also  been 

an  extension  of  the  geographical  territory  of  the  trade  agreement. 

At  first  it  was  purely  local  in  its  extent,  affecting  usually  a  single 

establishment  and  at  most  a  single  city  or  district  of  small  area. 

At  present  trade  agreements  may  be  national  and  even  international 

in  their  scope.    On  this  basis  three  kinds  of  agreements  may  now 

»S€e  "A  Documentary  History  of  the  Early  Organizations  of  Printers,"  by 
Kthelbert  Stewart,  Bulletin  of  the  Bureau  of  Labor.  No.  61.  also  'The  Printers,"  by 
Dr.  George  B.  Barnett,  published  by  American  Economic  Association. 
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be  distinguished.  These  are  (i)  the  agreements  which  are  purely 
local;  (2)  those  which  are  co-extensive  with  the  industry,  and  (3) 
those  which  cover  large  industrial  areas  or  districts.  Into  the  first 
class  fall  the  establishment  agreements  and  those  covering  a  single 
city,  such  as  the  agreements  of  the  carpenters,  painters,  etc.  The 
general  agreements  are  made  between  national  organizations  on 
both  sides  and  are  thus  either  co-extensive  with  the  industry;  or 
without  being  co-extensive  with  the  industry  nevertheless  cover  large 
districts  and  embody  a  number  of  local  scales.  As  examples  of 
uniform  scales  co-extensive  with  the  industry  may  be  cited  those  of 
the  stove  founders,  the  glass  bottle  blowers,  flint  glass  workers, 
window  glass  blowers,  brotherhood  of  potters,  iron  and  steel  work- 
ers, tin  plate  and  sheet  steel  workers,  tin  house  workers,  etc.  As 
illustrative  of  the  district  agreements  may  be  cited  those  of  the 
coal  miners,  and  the  American  Newspaper  Publishers'  Association, 
the  longshoremen's  agreements,  etc. 

Again,  there  has  been  a  tendency  toward  the  gradual  extension 
of  the  life  of  trade  agreements.  Originally  they  were  for  one 
year,  now  they  frequently  are  for  five  years.  Even  in  the  building 
trades  the  life  period  of  agreements  has  radically  changed. ♦  Over 
twenty  per  cent  of  all  the  local  unions  of  carpenters,  for  instance, 
have  agreements,  many  of  which  are  for  three  years  even  when  a 
different  wage  scale  is  named  for  each  year.  The  iron  molders  are 
likewise  extending  the  time  covered  by  agreements. 

The  iron  molders  union  and  the  stove  founders  have  had  agree- 
ments since  1890.  At  present  the  agreement  covers  every  import- 
ant stove  manufactory  in  the  United  States,  and  provides  for  al- 
most every  conceivable  emergency.  By  virtually  guaranteeing  piece 
rates,  it  has  abolished  restricted  production.  This  organization 
has  a  large  number  of  trade  agreements  with  job  and  machine 
foundries,  and  the  tendency  is  to  increase  the  life  of  these  agree- 
ments, so  that  whereas  formerly  all  were  for  one  year,  many  are 
now  for  three  years.  The  Foundrymen's  Association,  which  a  few 
years  ago  became  inoculated  with  the  "no  trade-agreement'^  craze 
which  struck  the  country,  has  checked  somewhat  the  progress  of 
agreements  in  this  industry. 

The  sliding  scale  has  frequently  been  made  the  subject  of  a 
trade  agreement.  In  1848,  during  the  strike  of  iron  puddlers  in 
the  Pittsburgh  and  Wheeling  district,  Horace  Greeley  suggested  to 
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the  disputants  that  they  get  together  and  agree  on  a  fair  rate  of 
wages  based  on  the  selling  price  of  iron,  the  agreement  to  be  self- 
perpetuating  and  automatic,  the  wage  rate  going  up  and  down  with 
the  selling  price.^     Though  this  suggestion  was  much  discussed, 

*Btrike9  and  Their  Remedy. — ^The  recent  strikes  for  wages  in  different  parts  of 
the  country,  but  especially  those  of  the  iron  puddlers  of  Pittsburgh,  suggest  grave 
and  yet  hopeful  thoughts.  In  reading  the  proceedings  of  the  strikers,  an  observer's 
attention  will  be  arrested  by  their  emphatic  though  unconscious  condemnation  of 
our  entire  social  framework  as  defective  and  unjust  Probably  half  of  these  man 
never  harbored  the  Idea  of  a  social  reconstruction — never  even  heard  of  it  Ask 
them  one  by  one  If  snch  an  idea  could  be  made  to  work,  and  they  would  shake  their 
heads  and  say,  "It  is  all  well  In  theory,  but  it  will  never  do  in  practice."  But 
when  they  come  to  differ  with  their  employers,  they  at  once  assume  the  defective- 
ness of  our  present  social  polity,  and  argue  from  It  as  a  point  by  nobody  disputed : 
"We  ought  to  be  paid  so  much  (thus  runs  their  logic)  because  we  need  and  they 
can  afford  It,"  "Ought/'  do  you  say,  friends?  Don't  you  realize  that  the  whole 
world  around  Is  based  upon  must  Instead  of  ought f  Which  one  of  you,  though 
earning  fifteen  dollars  a  week,  ever  paid  five  cents  more  than  the  market  price  for 
a  bushel  of  potatoes,  or  a  basket  of  eggs,  or  a  quarter  of  mutton,  because  the  seller 
ought  to  be  fairly  paid  for  his  labor,  and  couldn't  really  afford  to  sell  at  the  market 
rate?  Nay,  which  of  you  well-paid  puddlers  ever  gave  a  poor  widow  a  dollar 
apiece  for  making  your  shirts  when  you  could  get  them  made  as  well  for  half  a 
dollar,  even  though  at  the  dollar  you  would  be  getting  three  days*  work  for  one? 
Step  forward  from  the  ranks,  you  gentlemen  that  have  conducted  your  own  buying 
and  hiring  through  life  on  the  principle  of  "ought/*  and  let  me  make  my  obeisance 
to  each  of  you !  I  shall  do  it  right  heartily,  and  with  no  fear  of  being  rendered 
neck-weary  by  the  operation. 

Yet  that  "ought"  is  a  glorious  word  when  applied  to  the  relations  of  business 
and  of  labor — we  must  not  let  It  be  forgotten.  There  are  in  it  the  seeds  of  a  revo- 
lution more  gigantic  and  pervasive  than  any  Vergniaud  or  Kossuth  ever  devised. 
Heaven  speed  the  day  when,  not  only  in  Iron  but  in  all  branches  of  industry,  the 
reward  of  labor  shall  be  regulated  not  by  "must/'  but  by  "ought."     .     .     . 

The  most  melancholy  feature  of  these  strikes  Is  the  apparent  indisposition  on 
either  side  to  discover  any  law  whereby  these  collisions  may  be  terminated  for  the 
present  and  precluded  in  future.  It  seems  so  natural  for  the  workman  to  say, 
"You  tell  us  that  you  can  pay  but  three-fourths  of  our  former  wages  because  of 
the  low  price  of  iron ;  now  suppose  we  accept  your  terms,  will  you  agree  that  our 
wages  shall  advance  whenever  and  so  fast  as  the  price  of  iron  shall  improve?*' 
"Yes,"  would  be  the  natural  and  proper  answer  of  the  masters,  "If  you  will  agree 
that  they  shall  be  reduced  whenever  and  so  fast  as  iron  shall  decline  still  further.** 
This  being  accepted  the  entire  relation  of  capital  to  labor  in  this  particular  de- 
partment is  readjusted  on  the  basis  of  proportion  or  common  Interest  instead  of 
that  of  arbitrary  wages,  evolving  contrariety  of  Interests.  Now  the  puddler  gets 
so  much,  although  the  iron  should  not  sell  for  enough  to  pay  him,  and  cares  very 
little  whether  the  business  Is  prosperous  or  depressed,  save  as  its  suspension  may 
turn  him  out  of  work.  But  with  the  establishment  of  proportion  aa  a  law  of  the 
trade,  every  worker's  Interests  would  be  on  the  side  of  prosperity,  and  his  wages 
every  week  depend  on  the  price  which  iron  should  boar  at  the  end  of  it. 

But  from  neither  party  to  this  controversy  do  I  hear  one  fruitful  or  recon- 
ciling word.  From  the  journeymen's  side,  we  have  all  manner  of  Jacobinic  clamor 
against  the  oppressions  of  capital,  wealth,  monopoly,  etc.,  but  no  practical  sugges- 
tion for  their  removal.  No  one  says,  "Let  us  hire  Iron  works  (of  which  there  are 
abundance  shut  up)  and  go  to  making  iron  as  our  own  masters.**     Even  in  Wheel- 
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it  was  not  until  some  seventeen  years  afterward,  on  February  13, 
1865,  that  the  Sons  of  Vulcan  and  the  five  representative  iron 
manufacturers  of  Pittsburgh  signed  a  wage  agreement  recognizing 
as  its  basic  principle  the  sliding  scale.*  This  organization  merged 
with  the  Amalgamated  Association  of  Iron  and  Steel  Workers  in 
1876,  the  sliding  scale  being  a  recognized  principle  in  all  agreements 
made  by  it  from  that  date  to  the  present. 

The  sliding  scale  was  made  the  basis  of  the  agreement  of  1902 
between  the  American  Flint  Glass  Workers  Union,  and  Manufac- 
turers Association,  so  far  as  the  items  of  jelly  glasses  and  common 
pressed  tumblers  were  concerned  and,  as  a  result,  the  restrictions  on 
production  were  taken  off  these,  and  the  piece-rate  guaranteed.  The 
principle  of  the  sliding  scale  was  adopted  by  the  Anthracite  Coal 
Commission  in  its  award  and  now  regulates  the  wages  of  coal  miners 
in  the  anthracite  field.    Friends  of  industrial  peace  and  good  wages 

Ing,  where  there  has  been  a  great  meeting  of  iron  workers  to  Bympatbise  with  and 
encourage  the  Pittsburgh  puddlers,  no  voice  uttered  the  creative  words,  "Stop 
depending  on  masters,  and  go  to  in'aklng  Iron  for  yourselves  I"  How  is  it  that  a 
course  so  obvious,  so  decisive,  and  now  rescued  from  the  fatal  taint  of  novelty  by 
a  signal  success,  should  remain  unadopted  and  even  unconsidered? 

Since  the  above  was  written  and  published,  the  organization  of  the  various 
branches  of  iron-making  and  manufacture  on  the  basis  of  proportion  or  association 
has  been  earnestly  considered  by  the  workers  of  Pittsburgh,  and  several  attempts 
at  practical  association  are  now  in  progress  or  in  contemplation  by  them. — From 
••Ilints  Toward  Reform,"  by  Horace  Greeley.     Harper  Bros.,  New  York,  1850. 

•Below  will  be  found  in  tabular  form  the  agreed  scale  of  1865  and  the  scale 
of  1010,  side  by  side.  In  1865  bar  iron  sold  in  Pittsburgh  district  for  $123.20  a 
ton  during  practically  the  whole  year,  i.  e.,  6.16  cents  per  pound.  In  March,  1910, 
the  Pittsburgh  price  of  bar  iron  was  1.65  cents  per  pound.  A  glance  at  the  table 
will  show  that  puddlers  earned  $6.50  per  ton  in  1865,  and  $6.12%  per  ton  in  1910. 
A  puddler  and  helper  will  puddle  one  and  a  quarter  tons  in  a  day,  of  which  the 
helper  gets  one-third  and  the  puddler  two-thirds. 
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wish  for  the  extension  of  this  principle  to  the  many  industries  to 
which  it  is  appHcable. 

While,  of  course,  wages  and  hours  occupy  the  principal  place 
in  trade  agreements,  all  points  of  possible  controversy  can  be  and 
usually  are  covered  in  the  terms  of  carefully  thought-out  agree- 
ments. Thus  the  vexatious  problems  presented  by  "jurisdictional 
conflicts"  were  solved  by  the  master  plumbers  of  Chicago,  by  means 
of  a  joint  agreement  between  themselves  and  all  unions  having  mem- 
bership in  their  employ,  the  agreement  stating  minutely  and  in 
specific  terms  the  distribution  of  the  work.  Where  building  trades 
councils  exist,  joint  agreements  could  eliminate  all  jurisdictional 
disputes  by  incorporating  a  specific  allotment  of  all  classes  of  work 
in  the  terms  of  the  agreement.  In  this  way  local  employers  could 
solve,  at  least  for  themselves,  these  otherwise  hopeless  annoyances, 
whether  or  not  the  American  Federation  of  Labor  shall  finally  prove 
able  to  settle  its  "jurisdictional  fights." 

In  similar  fashion  restrictions  on  output  have  been  entirely 
eliminated  in  many  industries  by  trade  agreements  with  the  unions. 
In  others,  such  as  the  sanitary  potteries,  some  branches  of  the  glass 
industry,  the  gold-beaters,  and  many  others,  output  restrictions  are 
made  subject  to  agreements,  and  are  not  left  to  the  arbitrary  fixing 
by  union  rules.  In  fact  no  devices,  not  even  bonus  systems  and 
premium  plans,  have  done  so  much  to  remedy  the  evils  of  restriction 
on  output  as  has  the  open  discussion  of  it  in  conferences  called  to 
eflfect  trade  agreements.  The  practices  complained  of,  such  as  pace- 
setting,  speeding  up,  piece-rate  cutting,  setting  young  against  old 
and  then  discharging  the  old,  practices  which  restriction  of  output 
was  inaugurated  to  offset,  are  subject  to  review  and  elimination 
by  agreement.  A  reasonable  standard  of  efficiency  is  set  up  beside 
a  reasonable  day's  wage,  and  both  are  defined ;  hence  the  object  of 
restriction  of  output  is  gained  without  resort  to  it. 

The  glass  bottle  blowers  have  carried  the  principle  of  the 
trades  agreement  to  the  extent  of  making  apprenticeship  regulation 
directly  subject  thereto.  This  union  had  wage  scale  agreements 
with  their  employers  as  far  back  as  1846;  trade  agreements  in  the 
broader  sense  began  in  1879  and  still  continue.  At  present  the 
"scale  committees"  of  both  organizations,  that  is  the  employers  and 
the  workmen,  meet  yearly  and  agree  upon  an  elaborate  piece-rate 
list  in  addition  to  complicated  working  rules.    Apprenticeship  regu- 
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lations  have  been  taken  out  of  the  constitution  of  the  union  entirely 
and  made  subject  to  the  annual  trade  agreement.  Owing  to  the 
encroachment  of  the  blowing  machine,  the  employers  agreed  to  take 
on  no  apprentices  during  the  present  year,  while  the  union  agreed 
to  a  twenty  per  cent  reduction  on  piece-rates  in  hand  shops  on  all 
bottles  which  are  also  made  by  the  machine,  and  further  agreed 
to  a  regulation  of  hours  which  permits  continuous  operation  in  three 
eight-hour  shifts,  of  such  plants  as  must  compete  with  machine- 
blown  ware.  To  give  up  taking  on  more  apprentices  is  not  so  much 
of  a  concession  on  the  part  of  the  manufacturers  as  might  appear. 
The  machine  had  thrown  approximately  a  thousand  blowers  out  of 
.  work,  in  a  total  of  nine  or  ten  thousand.  To  gb  on  turning  out  more 
blowers  would  be  to  so  glut  the  market  with  idle  skilled  blowers, 
that  others  would  be  tempted  to  erect  factories,  and  non-union  fac- 
tories at  that,  thus  increasing  the  volume  of  non-union  product 
which  the  association  members  must  buy  up  as  jobbers  to  prevent 
its  being  retailed  at  cut  rates. 

On  the  other  hand,  many  of  the  concessions  made  by  both 
sides  have  been  genuine.  Thus  the  use  of  intoxicants,  or  even  the 
bringing  of  such  upon  the  premises  of  the  factory,  is  prohibited  and 
made  a  cause  for  discharge  in  the  agreements  of  each  of  the  three 
divisions  of  the  glass  industry.  The  longshoremen's  agreements 
also  prohibit  the  employer's  foremen  from  selling  liquor  to  the 
workmen  and  the  men  from  having  liquor  on  the  premises. 

Sympathetic  strikes  are  regulated  or  controlled  by  the  terms 
of  many  of  the  agreements.  One  growing  objection  on  the  part 
of  the  weaker  unions,  to  the  trade  agreements  of  the  stronger  unions 
is  that  they  prevent  sympathetic  support.  There  is  a  danger  that 
in  this,  as  in  the  control  of  union  constitutional  provisions  by  trade 
agreements,  some  employers'  associations  seek  to  go  too  far.  Sym- 
pathy is  deeper  than  collective  bargaining  or  than  trade  unionism 
itself,  and  cannot  be  suppressed  by  parchments.  To  attempt  to  go 
too  far  in  this  direction  endangers  the  parchment  rather  than  the 
sympathy. 

While  the  trade  agreement  is  usually  entered  into  between  em- 
ployers and  unionized  labor  it  is  not  at  all  incompatible  with  "open 
shop"  conditions,  except  in  cases  where  "open  shop"  is  used  as  a 
subterfuge  for  non-union  shops.  Of  course,  where  no  organization 
is  permitted  and  men  are  dealt  with  only  as  "individuals"  there  can 
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be  no  trade  agreements.  The  employers  may  promulgate  wage 
scales  and  working  rules,  but  these  are  edicts,  not  agreements. 
Nevertheless,  trade  agreements  need  not  necessarily  involve  "recog- 
nition of  the  union"  for  such  as  are  oversensitive  on  this  point. 

The  objections  to  open  shop  trade  agreements  on  the  part  of 
trade  unionists  have  to  do  principally  with  the  disciplining  of  its 
members  by  the  union.  Open  shop  agreements,  especially  long 
time  agreements,  are  disorganizing.  The  printing  pressmen,  for 
instance,  find  that  when  they  make  a  three-  or  five-year  agreement 
on  an  open  shop  basis,  their  members  in  that  shop  cease  to  pay 
dues.  Rates  and  hours  are  fixed  for  three  years.  Union  member- 
ship is  not  necessary  to  retention  of  employment  and  the  workmen 
stop  paying  dues  or  attending  the  union  meetings  until  just  before 
the  agreement  expires.  That  was  true  of  the  coal  miners  in  the 
anthracite  field  when  the  commission  fixed  conditions  for  a  period 
of  years,  and  it  will  always  be  found  true  in  case  of  long  time  open 
shop  agreements.  Another  objection  to  the  open  shop  trade  agree- 
ment is  that  the  unions  cannot  guarantee  to  enforce  the  terms  of 
their  part  of  an  agreement  in  shops  where  the  violation  may  be  by 
a  workman  who  is  not  a  member  of  the  organization  or  whose 
position  in  the  shop  cannot  be  jeopardized  by  any  attempts  the  union 
may  make  to  discipline  him.  Open  shop  agreements  can,  therefore, 
cover  little  more  than  wages  and  hours;  can  at  best  only  detail 
what  the  employer  guarantees  in  the  way  of  conditions. 

Where  the  employer  is  a  great  corporation  engaged  in  an  enter- 
prise toward  which  the  labor  involved  in  the  agreement  is  only 
indirectly  contributory,  trade  unions  usually  do  not  insist  on  closed 
shops.  The  machinist  union,  for  instance,  which,  in  case  of  small 
machine  shops  and  with  employers  who  are  simply  producers  of 
machinery,  are  most  insistent  on  card  shop  agreements,  has  a 
separate  branch  to  deal  with  railroads,  and  this  branch  is  entirely 
satisfied  usually  with  open  shops.  The  railroad  company  is  in  the 
transportation  business  and  its  machine  shops  are  entirely  sub- 
sidiary to  its  main  purpose.  If  a  railroad  company  agrees  to  pay  a 
certain  rate  and  work  certain  hours,  it  is  not  going  to  try  to  use 
non-union  men  to  undermine  that  rate  or  those  hours.  There  is  not 
enough  in  it  to  be  worth  while;  hence,  in  such  a  case,  open  shop 
agreements  are  safe  enough  for  wage  protective  purposes. 

In  the  case  of  a  large  association  of  employers,  composed  of 
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members  operating  union  factories,  "open  shop,"  and  in  some  in- 
stances non-union  plants,  the  trade  agreement  is  made  to  furnish  a 
court  of  appeal  for  members  of  the  union  working  in  any  plant 
covered  by  the  association,  whether  that  plant  is  union  or  not.  This 
furnishes  a  redress  for  grievances  for  straggling  members  of  the 
union  working  in  an  "open  shop,"  which  non-union  employees  in  the 
same  shop  do  not  possess.  This  advantage  operates  in  every  in- 
stance to  bring  those  employees  into  the  union,  thus  unionizing  all 
the  open  shops  in  the  association.* 

The  first  agreements  in  an  industry  are  usually  crude,  and  yet 
this  is  the  critical  period  of  experiment.  New  unions,  and  employ- 
ers new  to  the  trade  agreement  experiment,  would  benefit  by  the 
advice  of  experienced  advisors.  Thus  the  superintendent  of  one  of 
the  large  Chicago  packing  houses  complained  that  the  "recognition 
of  the  union"  with  him  had  meant  that  he  had  217  "shop  com- 
mittees" in  the  various  departments  of  the  plant,  and  that  all  his 
time  was  taken  up  meeting  committees.  The  trouble  here  was 
that  the  trade  agreement  did  not  provide  for  the  sifting  of  "griev- 
ances" through  a  central  control  inside  the  union.  "Shop  com- 
mittees" should  report  their  fancied  grievances  to  the  union  as  a 
whole  or  to  its  executive  officers,  who  are  usually  able  to  tell  real 
from  imaginary  wrongs.  The  employers  should  have  but  one  com- 
mittee to  meet,  and  its  personnel,  while  it  cannot  be  named,  can  be 
controlled  by  the  terms  of  the  agreement  to  the  extent  that  unreason- 
able hotheads  and  personally  disagreeable  persons  can  be  excluded 
from  it.  The  union  above  referred  to  was  "smashed"  because  it 
was  new,  oblivious  of  the  fact  that  unions  cannot  be  born  old.  On 
the  other  hand,  a  general  manager  of  a  tin  plate  plant  said  he  had 
conducted  a  union  plant  for  eight  years  and  had  never  been  called 
upon  by  a  committee.  "If  they  have  any  troubles  they  fix  them  up," 
he  said.  Employers  who  profess  to  be  in  favor  of  the  older  con- 
servative unionism,  but  intolerant  of  new  unions  which  they  proceed 
to  "smash"  are  either  not  entirely  ingenuous  and  frank,  or  are 
rather  inconsistent.  If  half  the  money,  time,  and  intelligence  that 
is  employed  to  smash  new  unions  were  devoted  to  sympathetic 
direction  of  their  councils  and  education  of  their  membership,  they 
could  be  "aged"  much  faster. 

Trade  agreements  have  done  more  to  humanize  the  conditions 
*See  Commons  and  Frey,  Bareau  of  Labor  Bulletin,  No.  62. 
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of  labor  and  minimize  strikes  than  any  other  single  instrumentality. 
They  are  entered  into  on  the  part  of  the  employers  by  the  employer 
himself  or,  in  case  of  corporations  or  associations,  by  men  higher 
up  in  the  control,  and  representative  of  real  interests.  It  is  in  the 
discussion  of  the  terms  of  trade  agreements  that  these  men  "higher 
up"  often  get  their  first  inlook  into  those  working  conditions  so 
fruitful  of  unrest.  Entirely  apart  from  wages  and  hours,  condi- 
tions of  labor  which  irritate  or  are  considered  by  the  workmen  as 
intolerable  are  sometimes  created  by  the  overzeal  or  whim  of  a 
foreman,  a  "speed  boss,"  or  a  gang  boss.  The  real  employer  hears 
of  these  for  the  first  time  when  he  is  called  upon  to  discuss  the 
terms  of  a  trade  agreement.  Since,  as  a  general  rule,  the  higher  up 
in  the  councils  of  the  employers  the  more  willingness  to  remove 
petty  sources  of  irritation,  the  trade  agreements  and  the  discussions 
preceding  them  have  done  much  to  eliminate  these. 

The  trade  agreement  enables  the  employer  to  have  a  voice  in 
the  affairs  of  the  trade  union,  to  control  it  in  fact  within  the  limits 
of  the  terms  of  the  agreement,  and,  on  the  other  hand,  enables  the 
workmen  to  control  the  acts  of  the  employer  and  his  subordinate 
foreman  and  gang  boss,  not  only  as  to  hours  and  wages,  but  as  to 
treatment  of  men,  sanitation,  and  general  working  conditions,  where 
these  are  covered  in  its  terms.  It  is  the  mutual  working  basis,  the 
magna  charta  of  each. 

The  extent  of  control  possible  to  be  exercised  over  strictly 
union  affairs  by  employers,  through  the  medium  of  the  trade  agree- 
ment, is  evidenced  by  the  Illinois  Coal  Operators'  Association  in 
forcing  the  reduction  of  the  union's  initiation  fee  from  $100  to 
$10.  It  is  true  that  some  organizations,  notably  the  International 
Typographical  Union,  declare  that  their  constitutional  provisions 
and  established  trade  regulations  are  not  subject  to  bargaining, 
trade  agreements  or  arbitration.  Nevertheless,  since  only  the  regu- 
lations and  constitutional  provisions  in  force  when  a  trade  agree- 
ment is  made  can  affect  its  provisions,  the  increase  in  long-time 
agreements  has  tended  to  decrease  the  number  of  constitutional 
amendments  and  new  working  rules,  since  these  cannot  affect  a 
very  large  number  of  establishments  for  a  considerable  term  of 
years.  As  late  as  1902  the  New  York  Typographical  Union  No.  6 
agreed  with  the  United  Typothetae  to  submit  to  arbitration  "such 
points  as  conflict  with  the  present  International  Typographical  laws." 
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The  international,  however,  refused  to  sanction  the  arbitration. 
The  attempt  to  control  unions  through  trade  agreements  had  in 
this  case  been  carried  too  far.* 

On  the  whole,  however,  there  is  not  much  opposition  to  this 
principle  of  mutual  control  by  the  leaders  on  either  side.  The 
Building  Trade  Contractors'  Associations  of  Chicago  and  elsewhere, 
the  stove  manufacturers'  associations  and  many  other  groups  of 
organized  employers  found  it  impossible  to  control  their  own  mem- 
bership in  the  matter  of  wages  paid  and  working  hours,  and  were 
more  than  willing  to  have  the  assistance  of  the  unions  in  making 
these  conditions  uniform,  to  eliminate  this  element  of  uncertainty 
from  competitive  bidding  or  prices.  Uniformity  of  wages  is  as 
important  to  manufacturers  in  competitive  industries  as  fair  earning 
opportunity  is  to  the  workers.  Associations  of  manufacturers  have 
never  been  able  to  maintain  a  uniform  wage  scale.  This  can  only 
be  assured  when,  as  in  the  case  of  the  Stove  Founders'  National 
Defense  Association,  a  national  employers'  organization  enters  into 
a  trade  agreement  with  a  national  labor  organization  like  the  iron 
moulders.  By  the  terms  of  this  agreement,  each  manufacturer  must 
keep  an  agreed-upon  printed  book  of  piece  rates  posted  in  the  shop. 
The  workmen  will  see  to  it  that  the  rates  are  paid.  This  associa- 
tion made  its  first  agreement  with  the  national  union  in  1890  and 
has  had  no  serious  trouble  since.  The  history  of  these  agreements 
is  eloquent  with  argument  for  the  abolition  of  unnecessary  strife.* 

Labor  leaders,  on  the  other  hand,  are  frequently  glad  to  get 
clauses  into  trade  agreements  which  will  enable  them  to  hold 
extremists  and  discordant  elements  within  the  union  ranks  in  check. 
It  is  not  uncommon  for  trade  agreements  to  contain  a  clause  to  the 
effect  that  during  the  life  of  that  agreement  its  terms  are  inviolable, 
anything  in  the  constitution  of  the  union,  or  any  vote  taken  by  it 
to  the  contrary  notwithstanding.  That  the  rank  and  file  of  organized 
labor  are  conservative  and  impelled  to  radical  action  only  by  agitat- 
ing leaders  has  not  been  the  experience  of  those  who  have  been 
brought  in  contact  with  them.    Trade  agreements,  therefore,  make 

*The  dlscnsslon  of  the  "sacrcdness  of  treaty  obligations"  and  the  power  of 
treaties  to  set  aside  laws  and  even  constitutional  provisions  growing  out  of  the 
California-Japanese  incident  reads  very  much  lilce  that  between  the  International 
and  the  Typothetae  over  trade  agreements. 

*8ee  "Conciliation  in  the  Stove  Industry,"  by  Prof.  John  R.  Commons  and 
John  P.  Frey,  Bulletin  of  U.  S.  Bureau  of  Labor,  No.  62. 
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for  conservatism,  and  are  generally  opposed  by  radical  organizations 
such  as  the  Industrial  Workers  of  the  World. 

When  the  American  intellect  sincerely  and  squarely  expends 
as  much  effort  to  solve  the  problems  of  labor  as  it  has  to  sell  the 
products  and  reduce  the  wages  of  labor,  those  problems  will  be 
solved.  As  yet,  American  intellect  has  left  the  problems  of  labor 
to  labor  and  interested  itself  only  in  preventing  labor  from  solving 
them.  The  solution  of  the  seniority  problems  presented  by  the  dual 
organization  membership  contentions  between  the  Brotherhood  of 
Locomotive  Engineers  and  the  firemen's  organization  on  railroads 
west  of  Chicago  this  spring  shows  that  there  are  no  irreconcilable 
conflicts,  no  unsolvable  problems.  An  unsolvable  problem  in  the 
labor  world  can  only  grow  out  of  a  situation  which,  if  it  presents 
unsolvable  problems,  must  be  abandoned. 

Edicts  by  employers,  however  liberal  on  the  money  side,  will 
never  quite  fill  the  place  of  mutual  trade  agreements.  They  lack 
the  machinery  for  humanizing  industry.  We  have  seen  lately  at 
McKees  Rocks,  and  at  Bethlehem,  the  result  of  carrying  working 
conditions  to  the  point  where  unorganized,  non-union  men  revolt. 
The  most  widespread  labor  revolt  that  ever  occurred  in  this  country, 
that  of  1877,  was  a  revolt  of  unorganized  men  and  the  immediate 
cause  was  not  directly  a  question  of  wages. 

There  is  always  danger  of  strife  where  there  is  no  one  in 
authority  whose  business  it  is  to  see  that  the  discipline  so  necessary 
for  the  economic  conduct  of  any  plant  does  not  become  dehuman- 
ized ;  no  machinery  for  disciplining  discipline  when  it  overdoes  itself 
and  becomes  a  hatred  generator,  and  no  check  on  small  men  with 
large  authority,  that  is,  no  check  upon  the  use  of  authority  by  men 
who  had  been  given  power  over  other  men  solely  because  of 
their  technical  knowledge  or  ability  to  do  things,  to  direct  others 
in  the  doing  of  things,  and  to  "get  out  the  goods,"  without  regard 
to  their  ability  to  get  along  peacefully  with  men.  There  are  "pro- 
duction engineers,"  "speed  bosses,"  superintendents  of  everything 
except  the  humanities  of  work.  But  there  is  always  danger  where 
there  is  no  escape-valve  for  moral  explosives.  The  "grievance 
committees"  of  trade  unions  may  be  an  intolerable  nuisance  to  some 
employers  of  labor  who  feel  justified  thereby  in  denying  their 
employees  the  privilege  of  organizing.  It  would,  however,  seem 
to  be  the  part  of  wisdom  for  such  employers  to  fill  this  place  in 
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some  manner,  either  by  the  appointment  of  some  one  who,  in  con- 
stant touch  with  the  highest  officials,  and  who,  with  authority  direct 
from  them,  shall  act  as  a  superintendent  of  the  humanities  of  dis- 
cipline and  of  work,  minimizing  the  occasion  of  "grievances,"  or 
in  some  other  manner  prevent  the  Ley  den  jar  of  human  hate  from 
becoming  overcharged. 
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THE  SETTLEMENT  OF  DISPUTES  AMONG  THE  MINE 

WORKERS 


By  T.  L.  Lewis, 
President  of  the  United  Mine  Workers  of  America,  Indianapolis,  Ind. 


The  settlement  of  labor  disputes  is  a  question  of  such  great 
importance  that  it  should  receive  the  serious  consideration  of  every 
man  who  has  any  regard  for  his  country  or  a  proper  respect  for  its 
institutions.  The  individual  who  can  devise  a  method  that  will 
settle  labor  disputes  on  a  basis  of  equity  to  all  concerned,  and  prevent 
industrial  strife  and  strikes,  will  perform  a  great  service  to  his 
country  and  deserve  the  gratitude  of  the  Nation.  It  is  well  known 
that  differences  of  opinion  between  employer  and  employee  lead  to 
disputes  that  cause  industrial  strife  and  strikes.  Such  disputes 
usually  take  place  over  the  proper  division  of  the  results  of  labor 
performed.  To  settle  labor  disputes  intelligently  we  must  under- 
stand something  of  the  contributory  cause  of  disagreements  between 
the  employer  and  employee. 

The  rapid  development  and  evolution  of  our  industrial  system 
is  the  direct  result  of  laws  favorable  to  such  development,  mineral 
resources  easily  accessible,  inventive  genius,  and  the  high  standard 
of  efficiency  of  the  men  employed  in  our  various  industries.  Our 
laws  are  extremely  favorable  to  the  development  of  industry  for 
the  reason  that  corporations  may  be  formed  with  little  or  no  capital. 
What  is  mostly  necessary  to  convince  financiers  is  that  the  industry 
to  be  developed  will  be  able  to  pay  interest  on  and  refund  borrowed 
capital  without  great  risk.  If  the  men  who  organize  a  corporation 
are  known  to  have  been  successful  as  promoters  of  industrial  enter- 
prise, or  if  they  are  recognized  as  men  of  sound  business  judgment, 
it  is  not  difficult  for  them  to  secure  the  necessary  capital  to  develop 
an  industry. 

The  mineral  resources  of  this  country  are  the  basis  of  our  indus- 
trial greatness.  The  low  cost  of  producing  coal  and  other  minerals 
has  given  us  the  most  complete  and  diversified  industrial  system  of 
any  country  in  the  world.  It  is  a  matter  of  common  knowledge 
that  the  mineral  resources  of  this  country,  whether  owned  by  indi- 
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viduals  or  by  the  government,  have  been  acquired  or  purchased 
entirely  too  cheap  by  the  "Captains  of  Industry."  The  high  standard 
of  efficiency  of  the  industrial  wage  earners  of  this  country  is  fully 
recognized.  This  high  standard  of  efficiency  is  due  largely  to  the 
competition  between  the  men  who  labor  and  the  desire  of  each 
individual  to  excel  his  fellow  man  in  the  amount  of  labor  done,  as 
well  as  in  the  quality  of  the  product  produced.  The  incentive  that 
urges  men  on  is  the  amount  of  wages  they  must  receive  in  order  to 
provide  for  those  depending  upon  them. 

The  inventive  genius  of  man  has  contributed  much  to  the  devel- 
opment of  our  industrial  greatness.  Invention  has  brought  into 
existence  the  labor-saving  machine.  The  labor-saving  machine  has 
been  brought  into  direct  competition  with  the  individual  wage  earner. 
The  natural  result  is  that  the  individual  worker  is  rapidly  being 
displaced  by  the  labor-saving  machine.  This  competition  between 
the  machine  and  the  man  has  created  an  industrial  system  in  which 
the  man  is  made  subordinate  to  the  machine. 

If  not  restricted  or  controlled  by  the  government  or  some  other 
power,  the  corporation  and  the  labor-saving  machine  under  its 
control  are  the  two  elements  in  our  industrial  affairs  that  would 
ultimately  enslave  the  wage  earners  of  our  country. 

The  laboring  men  have  long  since  realized  that  by  individual 
effort  they  can  never  hope  to  secure  a  fair  share  of  the  results  of 
their  labor.  Necessity  compelled  the  laboring  men  to  associate 
with  one  another  in  order  that  they  could,  by  and  through  the  power 
of  organization,  sell  their  labor  to  better  advantage  than  they  could 
hope  to  do  as  individuals.  In  the  forming  of  labor  unions,  the 
laboring  men  simply  followed  an  example  set  by  the  employers  when 
industrial  corporations  were  formed. 

Human  selfishness  is  an  important  element  to  deal  with  in  the 
adjustment  of  labor  disputes.  Human  selfishness  is  greatly  inten- 
sified under  the  name  of  a  corporation.  Men  as  individuals  would 
not  think  or  care  to  do  as  individuals  what  they  are  doing  as  repre- 
sentatives of  a  corporation.  The  attempt  of  a  corporation  or  employer 
to  increase  profits  by  the  purchase  of  labor  at  the  lowest  possible 
standard,  and  the  resistance  of  the  wage  earner  against  selling  his 
labor  at  such  a  price  as  would  not  provide  him  with  an  American 
standard  of  living,  has  created  labor  disputes,  or  the  Labor  Problem. 

The  mining  industry  is  the  most  important  factor  in  connec- 
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tion  with  our  industrial  development.  The  mining  communities 
of  our  country  have  been  the  scene  of  some  terrible  industrial  con- 
flicts. Human  selfishness  has  prompted  the  employer  to  disregard 
the  rights  or  the  welfare  of  the  mine  workers.  Wages  were  reduced 
to  such  an  extent  that  starvation  for  the  mine  workers  and  bank- 
ruptcy for  the  mine  owners  was  the  natural  result  of  this  deplorable 
condition.  The  mine  owners  in  order  to  earn  profit  on  their  invest- 
ment imposed  conditions  of  employment  that  were  unbearable.  Dis- 
putes and  strikes  were  a  common  occurrence  with  apparently  no 
way  of  preventing  them. 

It  finally  dawned  upon  the  more  intelligent  and  conservative 
of  the  mine  owners,  as  well  as  the  leaders  of  the  mine  workers,  that 
there  must  be  some  community  of  interest  between  employer  and 
employee.  Acting  on  this  theory,  a  conference  of  operators  and 
miners'  representatives  was  called  together  over  twenty  years  ago. 
At  that  conference  was  inaugurated  what  is  now  known  as 
the  joint  conference  method  of  negotiating  and  agreeing  upon  the 
terms  of  a  wage  contract  to  govern  the  mining  industry  in  various 
states. 

The  movement  inaugurated  at  that  time  was  confined  to  Western 
Pennsylvania,  Ohio,  Indiana  and  Illinois,  and  met  with  varying 
success  and  failure  until  it  passed  out  of  existence  in  the  year  1895. 
The  joint  movement  as  it  affected  Western  Pennsylvania,  Ohio, 
Indiana  and  Illinois  was  re-established  in  the  year  1898,  when  a 
wage  contract  was  secured  for  the  states  named  and  an  eight-hour 
work-day  was  established.  The  joint  conference  method  of  arrang- 
ing wage  agreements  has  grown  to  include  the  States  of  Pennsyl- 
vania, Ohio,  Indiana,  Illinois,  Michigan,  Iowa,  Kansas,  Arkansas, 
Oklahoma,  Missouri,  Texas,  Colorado,  Montana,  Wyoming,  Wash- 
ington, West  Virginia,  Kentucky  and  Tennessee.  In  a  number  of 
the  states  named,  wage  contracts  are  negotiated  and  agreed  upon  to 
include  every  coal  mine  within  the  state  and  every  employee  working 
in  and  around  the  mines. 

The  method  adopted  by  the  mine  owners  and  the  mine  workers 
is  to  call  what  is  known  as  a  joint  convention  of  representatives 
of  operators  and  miners  within  a  state  or  a  group  of  states  produc- 
ing coal.  When  the  joint  convention  is  held,  it  is  organized  usually 
by  the  selection  of  an  operator  as  a  presiding  officer.  A  miner  and 
an  operator  are  selected  as  secretaries  of  the  convention.     A  creden- 
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tial  committee  of  operators  and  miners  is  appointed  to  report  on 
those  who  are  entitled  to  representation  in  the  convention. 

After  the  preliminary  work  of  organizing  is  concluded,  a  com- 
mittee on  rules  and  order  of  business  is  selected,  and  the  rules 
adopted  by  the  convention  are  different  from  the  ordinary  parliamen- 
tary rules  governing  deliberate  bodies.  It  requires  a  unanimous 
vote  of  operators  and  miners  to  adopt  any  proposition  affecting 
the  proposed  wage  agreement,  whether  it  is  wages,  hours  of  labor 
or  conditions  of  employment.  The  reason  for  adopting  a  rule 
requiring  a  unanimous  vote  on  the  questions  of  wage  agreement  is 
to  give  the  employer  and  the  employee  equal  voting  power.  By  this 
arrangement  there  must  be  a  mutual  agreement  in  order  to  reach 
final  conclusions.  The  presiding  officer  in  our  joint  conventions  has 
no  authority  to  cast  a  deciding  vote  on  any  questions  affecting  the 
wage  contract. 

When  the  joint  convention  is  organized  and  the  rules  are 
adopted,  it  is  usual  for  the  miners'  representatives  to  present  a 
proposition  which  includes  their  demands  affecting  wages,  hours  of 
labor  and  conditions  of  employment.  It  is  also  customary  for 
operators  or  mine  owners  to  submit  a  counter  proposition,  each  side 
having  prepared  its  respective  propositions  in  its  own  meetings 
or  conventions. 

The  submitting  of  the  propositions  in  open  convention  by  the 
miners'  and  the  operators'  representatives  is  then  followed  by  a 
general  public  discussion  of  the  merits  of  the  propositions  sub- 
mitted by  the  mine  owners  and  the  miners.  This  general  discus- 
sion takes  place  in  order  that  both  operators  and  miners  who  attend 
the  convention  may  understand  the  proposition  submitted  by  either 
or  both  sides  and  also  acquire  a  knowledge  of  the  merits  of  the 
claims  of  the  operators'  and  the  miners'  representatives. 

Following  the  general  discussion  of  the  propositions  in  the 
joint  convention  of  operators  and  miners,  it  is  usual  to  submit  the 
questions  at  issue  to  a  committee  of  operators  and  miners.  This 
committee  is  known  as  the  joint  scale  committee  and  is  composed 
of  an  equal  number  of  representatives  of  operators  and  miners,  to- 
gether with  the  officers  of  the  respective  organizations  who  act  in 
an  advisory  capacity. 

This  joint  scale  committee,  composed  of  the  representatives 
of  the  operators  and  miners,  adopt  rules  to  govern  their  delibera- 
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tions  similar  to  the  rules  adopted  by  the  joint  convention.  The 
operators  and  the  miners  each  having  equal  voting  power,  and  ques- 
tions that  are  considered  must  have  the  support  and  unanimous 
vote  of  the  operators  and  miners  before  such  questions  can  be  adopted 
as  a  part  of  any  proposed  wage  contract. 

The  joint  conference  method  of  settling  disputes  and  arranging 
wage  contracts  to  govern  the  mining  industry  has  prevented  many 
an  industrial  conflict  between  the  mine  owners  and  their  employees. 
It  has  done  much  to  give  stability  to  the  mining  industry  of  the 
country  and  to  improve  the  conditions  of  employment  surrounding 
the  mine  workers.  The  joint  convention  method  is  one  in  which 
the  employer  and  employee  are  brought  in  contact  with  each  other 
for  the  purpose  of  understanding  their  respective  positions  and  to 
arrive  at  conclusions  that  are  equitable  to  all  concerned.  This 
method  of  settling  disputes,  when  adopted  and  practiced,  in  its 
broadest  application,  establishes  as  its  basis  the  following  essential 
features : 

( 1 )  Both  employer  and  employee  must  recognize  that  there  is  a 
community  of  interest  between  them  and  that  each  is  just  as  essen- 
tial as  the  other  in  the  development  of  the  industry  affected. 

(2)  This  method  brings  the  employer  and  employee  into  closer 
relationship  and  requires  each  to  respect  the  rights  of  the  other. 

(3)  It  requires  that  the  mine  owner  must  have  a  knowledge  of 
the  conditions  surrounding  the  mine  worker,  and  it  compels  the  mine 
worker  to  understand  the  business  affairs  of  the  men  who  own  and 
operate  the  mines. 

(4)  It  fixes  intelligence  and  a  general  knowledge  of  the  mining 
industry  as  a  basis  for  an  intelligent  discussion  of  the  questions  at 
issue.  It  requires  the  exercise  of  good  judgment  and  a  respect  for 
the  rights  of  the  general  public  as  well  as  the  rights  of  the  mine 
owner  and  mine  worker. 

The  final  conclusions  of  the  joint  convention  method  depend 
upon  the  ability  of  the  operators'  or  miners'  representatives  to 
present  their  respective  claims  in  such  a  manner  as  will  pass  the 
judgment  of  the  American  people.  The  weakness  of  the  final  success 
of  the  joint  movement  in  permanently  settling  disputes  is  due  to 
the  following  conditions: 

(i)  The  inability  of  the  operators  and  miners  to  agree  upon 
what  should  be  a  fair  profit  on  investments  in  the  mining  industry 
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and  a  fair  standard  of  wages  for  the  men  who  labor  in  and  around 
the  coal  mines. 

(2)  The  disposition  of  the  operator  to  conceal  the  facts  from 
the  miners  in  regard  to  his  business  and  the  desire  of  the  miners  to 
refuse  to  acknowledge  conditions  that  they  know  to  exist. 

(3)  The  desire  of  both  operators  and  miners  to  depart  from  a 
discussion  of  the  facts  and  to  appeal  to  the  sentiment  or  prejudice 
rather  than  the  intelligence  and  reason  of  those  who  are  representa- 
tives in  joint  convention. 

(4)  The  disposition  to  substitute  might  for  right,  when  facts 
have  failed  to  convince  either  party  to  the  conference  that  there  is 
some  middle  ground  upon  which  a  settlement  should  be  reached. 

(5)  The  antagonism  of  the  operators  in  a  number  of  mining 
communities  and  the  declared  intention  of  those  operators  that  they 
will  not,  as  long  as  it  lies  within  their  power,  permit  their  employees 
to  organize. 

(6)  The  inequalities  that  exist  from  a  competitive  standpoint, 
which  give  the  mine  owners  in  the  organized  mining  districts  an 
opportunity  to  complain  of  the  competition  from  the  unorganized 
sections  of  the  country. 

I  have  endeavored  to  point  out  those  features  in  the  joint 
movement  of  arranging  wage  contracts  and  settling  disputes  that 
should  appeal  to  every  intelligent  man.  In  addition  to  this,  I  have 
endeavored  also  to  explain  those  features  which  may  be  regarded 
as  an  obstacle  in  the  way  of  the  permanent  success  of  the  movement. 
Industrial  disputes  should  be  settled  without  interfering  with  the 
operation  of  the  mines  or  any  other  industry.  In  order  to  settle 
disputes  and  establish  industrial  peace  in  this  country  the  employer 
and  employee  must  have  a  greater  respect  for  each  other's  rights. 
The  right  of  the  wage  earner  to  form  labor  unions  must  be  recog- 
nized and  respected.  The  right  of  the  employer  to  manage  his 
business  in  his  own  way  must  also  be  recognized.  When  the  em- 
ployer understands  that  he  is  unable  to  develop  any  industry  without 
the  assistance  of  the  wage  earner,  then  there  is  a  community  of 
interest  established,  and  this  fact  must  be  recognized  by  all  con- 
cerned. 

When  the  community  of  interest  is  established,  then  the  em- 
ployer and  employee  should  endeavor  to  agree  upon  what  is  a  fair 
profit  on  invested  capital  and  a  fair  wage  for  the  labor  done  in 
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the  development  of  the  industry  and  the  production  of  coal.  The 
best  method  of  arriving  at  such  conclusions  is  for  the  employer  to 
be  perfectly  frank  in  explaining  to  the  representatives  of  his  em- 
ployees the  extent  of  his  business,  the  amount  actually  invested  and 
the  earning  power  of  the  industry  of  which  he  has  charge. 

The  employees  or  their  representatives  should  be  conversant  with 
every  detail  of  the  business  and  be  able  to  explain  the  demands  of 
the  employees  and  why  they  are  entitled  to  the  wages  and  conditions 
of  employment  that  they  are  attempting  to  secure. 

The  struggle  of  the  employer  and  employee  for  the  division  and 
possession  of  what  a  dollar  represents  is  the  basis  of  every  dispute 
that  arises  in  connection  with  the  adjustment  of  wages,  the  condi- 
tions of  employment  or  the  hours  of  labor.  The  same  principle 
applies  in  the  commercial  affairs  of  the  country  and  has  caused 
nations  to  declare  war,  squander  millions  of  dollars  and  sacrifice 
hundreds  of  thousands  of  lives.  In  our  industrial  system,  a  solution 
of  the  labor  problem  will  depend  entirely  upon  two  things— our 
ability  to  curb  human  selfishness  and  our  power  to  eliminate  fictitious 
values  as  the  basis  upon  which  profits  shall  be  earned  in  any  indus- 
trial enterprise.  Publicity  is  one  of  the  necessary  things  in  order  to 
arrive  at  intelligent  conclusions  and  settle  disputes  in  any  industry 
of  the  country. 
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By  Fil\nk  Julian  Warne,  Ph.D.,  New  York, 
Author  of  "The  Coal  Mine  Workers"  and  "The  Slav  Invasion." 


Much  greater  progress  could  be  made  in  the  settlement  of  our 
so-called  labor  problems,  and  in  the  better  organization  of  our  indus* 
trial  state,  if  the  employers  and  the  public  became  acquainted  with 
and  would  recognize  the  differences  between  trade  unionism,  social- 
ism, anarchism,  and  the  efforts  of  the  social  worker.  I  have  the 
past  year  more  than  ever  become  convinced  of  the  necessity  of  this 
distinction  being  emphasized  as  a  result  of  testing  audiences  before 
whom  lectures  were  given  on  "The  Labor  Movement:  Its  Social 
Significance."  In  nearly  every  instance  I  found  that  the  public 
and  the  employers,  as  represented  in  the  audiences,  jumbled  the 
trade  unionist,  the  socialist,  the  anarchist,  and  the  social  worker  all 
together  and  either  denounced  or  praised  them  all  in  one  breath. 

There  are  fundamental  differences  between  all  these  which 
prevent  their  being  included  in  the  same  classification.  It  is  true 
that  the  anarchist,  the  socialist,  the  trade  unionist,  and  the  social 
worker  are  all  protesting  against  and  fighting  the  evils  of  capitalism. 
At  the  same  time  not  only  are  the  theories  of  anarchism  and  social- 
ism opposed  fundamentally,  the  former  meaning  practically  no  gov- 
ernment and  the  latter  all  government,  but  socialism  and  trade 
unionism  are  also  by  no  means  the  same  thing.  The  socialist,  in 
brief,  wants  the  government  to  own  the  means  or  instruments  of 
the  production  and  distribution  of  wealth — he  would  have  the 
railroads,  the  coal  mines,  the  steel  plants  operated  by  the  govern- 
ment for  the  general  welfare,  and  not  by  private  capital  for  profit. 
The  trade  unionist,  on  the  other  hand,  will  have  none  of  this — 
he  accepts  the  present  capitalistic  system  of  production  which 
allows  to  capital  its  interest  and  dividends  and  to  the  management 
its  salaries,  but  would  change  or  modify  somewhat  the  system  as  it 
affects  wages.  In  substance,  trade  unionism  declares  that  the  wel- 
fare of  the  wage-earner  does  not  necessarily  involve  the  overthrow 
but  merely  the  modification  of  our  present  capitalistic  system  of  the 
production  and  distribution  of  wealth.    This  he  would  bring  about 
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through  collective  bargaining, — by  means  of  joint  conferences  be- 
tween representatives  of  employers  and  employees  for  determining 
wages  and  conditions  of  employment.  Out  of  these  conferences 
comes  the  trade  agreement.  This  trade  agreement  is  the  labor  move- 
ment's reply  to  socialism. 

The  trade  agreement  is  already  an  actual  fact  and  is  working 
fairly  successfully  in  many  of  the  important  industries  of  the  coun- 
try. It  is  to  be  found  on  all  our  leading  railroads,  the  engineers, 
firemen,  conductors,  and  trainmen,  through  their  respective  brother- 
hoods, entering  into  yearly  agreements  with  the  transportation 
companies.  We  also  find  it  in  the  hat  industry,  between  the  iron 
moulders^  union  and  their  employers,  among  boot  and  shoe  makers, 
among  metal  polishers,  in  the  building  trades,  between  composi- 
tors and  publishers,  in  some  branches  of  the  iron  and  steel  trades, 
in  the  glass  industry,  between  garment  manufacturers  and  their 
workers,  in  the  pottery  industry,  between  the  bridge  and  structural 
iron  workers  and  their  employers,  in  the  shipping  industry  on  the 
Great  Lakes  between  the  longshoremen  and  the  vessel  owners,  and 
in  the  coal  mining  industry. 

The  fundamental  principles  underlying  the  trade  agreement  are 
the  same  in  all  these  industries,  their  form  of  expression  differing, 
however,  in  details.  An  idea  of  these  principles  can  be  gained  from 
a  study  of  those  formulated  by  the  Interstate  Joint  Conference  of 
the  coal  operators  and  mine  workers  of  what  is  known  as  the  central 
competitive  soft  coal  territory,  which  includes  western  Pennsyl- 
vania, Ohio,  Indiana,  and  Illinois.     These  principles  are  as  follows : 

First.  That  this  joint  movement  is  founded,  and  that  it  is  to  rest,  upon 
correct  business  ideas,  competitive  equality,  and  upon  well-recognized  prin- 
ciples of  justice. 

Second.  That,  recognizing  the  contract  relations  existing  between  em- 
ployer and  employee,  we  believe  strikes  and  lockouts,  disputes  and  friction, 
can  be  generally  avoided  by  meeting  in  joint  convention  and  by  entering  into 
trade  agreements  for  specified  periods  of  time. 

Third.  That  we  recognize  the  sacredness  and  binding  nature  of  con- 
tracts and  agreements  thus  entered  into,  and  are  pledged  in  honor  to  keep 
inviolate  such  contracts  and  agreements,  made  by  and  between  a  voluntary 
organization,  having  no  standing  in  court,  on  the  one  hand,  and  a  merely 
collective  body  of  business  men  doing  business  individually  or  in  corporate 
capacity  on  the  other,  each  of  the  latter  class  having  visible  and  tangible 
assets  subject  to  execution. 

Fourth,    That   wc   deprecate,   discourage,   and   condemn   any   departure 
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whatever  from  the  letter  or  spirit  of  such  trade  agreements  or  contracts, 
unless  such  departure  be  deemed  by  all  parties  in  interest  for  the  welfare  of 
the  coal  mining  industry  and  for  the  public  good  as  well,  and  that  such 
departure  is  first  definitely,  specifically  and  mutually  agreed  upon  by  all 
parties  in  interest. 

Fifth,  Such  contracts  or  agreements  having  been  entered  into,  we  con- 
sider ourselves  severally  and  collectively  bound  in  honor  to  carry  them  out 
in  good  faith  in  letter  and  spirit,  and  are  so  pledged  to  use  our  influence 
and  authority  to  enforce  these  contracts  and  agreements,  the  more  so  since 
they  rest  in  the  main  upon  mutual  confidence  as  their  basis. 

The  machinery  for  the  practical  accomplishment  of  these  objects 
is  the  joint  convention.  This  usually  meets  once  a  year,  and  after 
discussions  of  the  points  at  issue,  sometimes  extending  over  several 
weeks,  a  contract  as  to  wages  and  conditions  of  employment  for  the 
scale  year  from  April  ist  to  March  31st,  is  signed  by  representatives 
of  each  side.  While  this  agreement  settles  a  number  of  very  impor- 
tant questions,  it  should  not  be  inferred  that  both  sides  are  perfectly 
satisfied.*  This  would  be  expecting  the  millennium  in  the  industrial 
world. 

But  certain  fundamental  principles  have  been  established  by 
this  joint  movement.  The  "right"  of  the  mine  workers  to  organize 
for  their  own  protection  and  for  the  improvement  of  their  condition 
of  employment  is  recognized  by  the  operators;  the  "right"  of  the 
men  to  be  represented  in  settling  disputes  and  agn"eeing  upon  the 
prices  for  which  their  labor  is  to  be  sold  is  conceded  by  the  operators 
treating  directly  with  the  officers  of  the  United  Mine  Workers  of 
America.  These  two  principles  are  now  firmly  established  in  the 
central  competitive  coal  fields ;  in  the  territory  comprising  Missouri, 
Kansas,  Arkansas,  Indian  Territory,  and  Texas,  and  also  in  about 
a  dozen  other  coal-producing  states.  Not  only  do  the  operators  of 
those  states  who  are  parties  to  the  agreement  depend  largely  upon 
the  United  Mine  Workers  to  enforce  upon  non-union  employees 
as  well  as  upon  its  own  members  the  agreement  entered  into,  but 
they  also  look  to  the  union  rather  than  to  themselves  to  see  that  the 
operator  who  might  attempt  to  violate  the  contract  is  compelled  to 
live  up  to  its  terms.  In  many  cases  the  operators  have  gone  so 
far  as  to  recognize  all  their  employees,  with  but  few  exceptions, 

^Ab  to  the  qaestlons  of  agreement  and  disagreement,  as  well  as  for  a  more 
detaHed  account  of  the  operation  of  the  Joint  conference  machinery  in  the  coal 
industry,  the  reader  is  referred  to  the  author*s  "The  Coal  Mine  Workers/'  Long- 
mans, Green  &  Co.,  New  Yoric  City. 
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as  members  of  the  United  Mine  Workers.  This  joint  movement  in 
the  bituminous  coal  fields  has  thus  established  well-defined  rights 
on  both  sides. 

The  central  competitive  soft  coal  territory,  so  called  because 
the  states  comprised  in  it  have  a  common  market  for  their  product 
at  the  Great  Lake  ports,  includes  also  West  Virginia.  But  West 
Virginia  is  not  a  party  to  the  joint  conference  scheme,  which  has 
for  its  object  the  control  of  the  competitive  conditions  affecting  the 
production  and  marketing  of  coal  from  these  five  states.  It  was 
against  just  such  conditions  as  are  presented  to-day  by  the  uncon- 
trolled competition  of  West  Virginia  that  the  movement  was  inaug- 
urated among  the  operators  and  mine  workers  in  1885.  The  first 
convention  was  held  at  Columbus,  Ohio,  in  February,  1886,  West 
Virginia  then  being  represented  by  both  operators  and  mine  workers. 

Those  at  the  head  of  the  movement  realized  at  the  beginning 
that  the  problem  was  a  control  of  competitive  conditions  in  the 
fields  having  a  common  market.  Such  control,  to  be  effective,  meant 
that  the  operators  and  mine  workers  in  one  district  should  have 
no  unnatural  advantages  over  those  in  any  other  district.  Failure 
to  control  these  varying  conditions  meant  that  the  coal  of  one  field 
or  state  would  enter  the  market  bearing  a  lower  price  f  than  the 
product  of  the  other  district,  and  naturally,  the  lower  priced  com- 
modity, other  things  being  equal,  would  undersell  that  bearing  a 
higher  price.  The  tendency  under  such  conditions  would  be  that 
eventually  the  price  of  coal  from  all  the  districts  would  reach  the 
level  of  the  cheapest,  resulting  in  forcing  out  of  business  those  oper- 
ators having  a  higher  cost  of  producing  their  coal.  Thus  the  inter- 
state movement  could  recognize  no  favored  district,  but  all  the 
innumerable  elements  which  enter  into  determining  the  price  of 
coal,  such  as  natural  advantages,  nearness  to  market,  cost  of  trans- 
portation, the  quality  of  the  coal,  the  price  of  mine  labor,  etc.,  had 
to  be  taken  into  consideration  and  if  possible  so  regulated  that  the 
product  from  all  the  districts  should  bear  very  nearly  the  same  price 
when  it  reached  a  common  market. 

The  first  attempt  in  this  direction  met  with  failure  and  very 
largely  under  circumstances  somewhat  similar  to  those  presented 
in  the  present  situation.  Then  the  operators  of  one  district,  very 
soon  after  the  movement  was  launched,  complained  that  operators 
in  another  district  possessed  advantages  which  enabled  the  latter 
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to  put  their  coal  on  the  market  at  a  lower  price  and  by  thus  under- 
selling the  former  to  threaten  their  business  success.  Attempts 
were  made  then,  as  now,  ^by  those  believing  themselves  to  be  at  a 
disadvantage  to  remedy  the  particular  conditions  of  which  they 
complained.  Friction  naturally  resulted,  and  failure  after  failure 
to  keep  the  basis  agreed  upon  was  apparent  in  the  different  districts. 
So  many  unforeseen  factors  continually  entered  in  to  disturb  tempo- 
rary adjustments  that  the  agreement  could  not  keep  the  central 
competitive  districts  together,  West  Virginia,  Illinois,  and  Indiana 
being  the  first  states  to  withdraw.  Within  two  years  from  its  inaug- 
uration, the  movement  had  practically  gone  to  pieces,  with  the 
exception  of  state  agreements  in  some  of  the  districts. 

In  1898,  however,  following  the  strike  in  the  central  competitive 
territory  the  preceding  year,  the  Interstate  Joint  Conference  machin- 
ery was  restored  to  the  four  districts  of  western  Pennsylvania,  Ohio, 
Indiana,  and  Illinois  and  has  been  in  operation  most  of  the  time 
since  then.  West  Virginia  has  not  been  a  party  to  its  deliberations 
and  agreements,  however,  and  herein  lies  the  weakness  of  the  entire 
movement  for  the  future.  As  long  as  the  West  Virginia  operators 
and  mine  workers  are  outside  the  conference,  the  very  foundation 
of  the  mpvement  in  the  central  fields  is  threatened.  And  until  that 
state  is  brought  within  the  jurisdiction  of  the  interstate  agreement, 
it  cannot  be  said  with  certainty  that  the  permanency  of  the  joint 
conference  method  of  preventing  industrial  wars  between  employers 
and  employees  in  the  coal  industry  of  the  country  is  assured. 

The  trade  agreement  in  the  anthracite  industry  has  taken  a 
somewhat  different  form,  although  its  fundamental  principles  are 
the  same.  In  the  soft  coal  territory  referred  to,  the  joint  conference 
was  the  outgrowth  of  the  efforts  of  operators  and  miners  themselves 
to  settle  their  own  differences.  In  the  hard  coal  industry,  the  trade 
agreement  principle  was  forced  upon  the  operators  by  the  interven- 
tion of  President  Roosevelt  in  bringing  to  a  close  the  memorable 
strike  of  1902.  The  establishment  of  this  principle  was  among  the 
demands  of  the  United  Mine  Workers  which  brought  on  that  great 
struggle.  Out  of  the  throes  of  that  five  months'  strike  and  through 
the  decision  of  the  Anthracite  Coal  Strike  Commission  has  come 
one  of  the  most  remarkable  and,  all  in  all,  one  of  the  most  success- 
ful experiments  in  industrial  conciliation  that  this  country  has  so 
far  witnessed. 
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The  commission,  in  its  awards,  established  a  board  of  conciUa- 
tion  whose  object  was  to  settle  the  disputes  between  the  contending 
parties.  The  constitution  of  this  board  was  decreed  as  follows  by 
the  commission's  award: 

That  any  difficulty  or  disagreement  arising  under  this  award,  either  as 
to  its  interpretation  or  application,  or  in  any  way  growing  out  of  the  relations 
of  the  employers  and  employed,  which  cannot  be  settled  or  adjusted  by  con- 
sultation between  the  superintendent  or  manager  of  the  mine  or  mines,  and 
the  miner  or  miners  directly  interested,  or  is  of  a  scope  too  large  to  be  so 
settled  and  adjusted,  shall  be  referred  to  a  permanent  joint  committee,  to  be 
called  a  board  of  conciliation,  to  consist  of  six  persons,  appointed  as  here- 
inafter provided.  That  is  to  say,  if  there  shall  be  a  division  of  the  whole 
region  into  three  districts,  in  each  of  which  there  shall  exist  an  organization 
representing  a  majority  of  the  mine  workers  of  such  district,  one  of  said  board 
of  conciliation  shall  be  appointed  by  each  of  said  organizations,  and  three 
other  persons  shall  be  appointed  by  the  operators,  the  operators  in  each  of  said 
districts  appointing  one  person. 

The  board  of  conciliation  thus  constituted  shall  take  up  and  consider 
any  question  referred  to  it  as  aforesaid,  hearing  both  parties  to  the  contro- 
versy, and  such  evidence  as  may  be  laid  before  it  by  either  party;  and  any 
award  made  by  a  majority  of  such  board  of  conciliation  shall  be  final  and 
binding  on  all  parties.  If,  however,  the  said  board  is  unable  to  decide  any 
question  submitted,  or  point  related  thereto,  that  question  or  point  shall 
be  referred  to  an  umpire,  to  be  appointed,  at  the  request  of  said  board,  by 
one  of  the  circuit  judges  of  the  third  judicial  circuit  of  the  United  States, 
whose  decision  shall  be  final  and  binding  in  the  premises. 

The  membership  of  said  board  shall  at  all  times  be  kept  complete,  either 
the  operators'  or  miners*  organizations  having  the  right,  at  any  time  when  a 
controversy  is  not  pending,  to  change  their  representation  thereon. 

At  all  hearings  before  said  board  the  parties  may  be  represented  by  such 
person  or  persons  as  they  may  respectively  select. 

No  suspension  of  work  shall  take  place,  by  lockout  or  strike,  pending 
the  adjudication  of  any  matter  so  taken  up  for  adjustment. 

This  board  of  conciliation  has  been  kept  in  existence,  down  to 
the  present  time,  by  mutual  agreement  between  representatives  of 
the  operators  and  miners. 

The  board  was  not  designed  to  pass  upon  all  the  questions 
growing  out  of  the  relation  of  employees  and  employers  in  the 
anthracite  industry.  It  is  in  a  sense  a  final  court  of  appeal,  and  be- 
fore any  disputed  point  can  come  before  it  for  settlement  efforts 
must  first  be  made  by  the  interested  parties  to  settle  it  among  them- 
selves. To  this  end  the  rules  of  procedure  adopted  by  the  board  at 
its  organization  meeting  provide  that: 
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If  any  employee  or  body  of  employees  have  any  grievance  or  complaint 
growing  out  of  the  interpretation  of  the  awards  of  the  Anthracite  Coal 
Strike  Commission,  or  out  of  the  application  of  said  aw^ards  or  in  any  way 
growing  out  of  the  relations  of  employees  or  employer,  said  employee  or 
employees  directly  interested  shall  present  such  grievances  to  the  foreman 
directly  in  charge  of  the  mine.  If  there  shall  be  a  disagreement  with  the 
foreman  or  a  failure  on  the  part  of  the  foreman  to  satisfactorily  adjust  such 
grievances,  the  employee  or  employees  directly  interested  or  a  committee  of 
same  shall  request  an  interview  with  the  superintendent  or  manager  of  the 
mine  or  mines  for  the  purpose  of  adjusting  said  grievances.  In  case  of  failure 
to  arrive  at  a  satisfactory  adjustment  of  grievances  the  employees  shall  pre- 
sent in  writing  such  grievances  to  the  members  of  the  board  of  conciliation 
representing  the  district  in  which  the  mine  or  mines  are  located,  stating  fully 
the  grievance  which  they  desire  to  have  adjusted  and  offering  satisfactory 
proof  that  efforts  have  been  made  to  arrive  at  an  adjustment  with  the  super- 
intendent or  manager.  In  case  of  a  failure  on  the  part  of  the  superintendent 
or  manager  of  the  mine  or  mines  to  grant  an  interview  to  the  employee  or 
employees  within  ten  days,  the  said  employees  may  present  in  writing  to  the 
members  of  the  conciliation  board  representing  their  district  proof  that  they 
have  made  reasonable  efforts  to  secure  such  interview.  In  such  case  the 
board  of  conciliation  or  the  members  of  the  board  representing  the  said 
district  will  endeavor  to  secure  for  them  an  interview  with  the  superintendent 
or  manager  of  the  mine  or  mines  in  question. 

Only  after  the  above  action  has  been  taken  arid  the  grievance 
still  remains  unsettled  does  the  case  come  formally  before  the  board. 
It  then  notifies  the  company  or  operator  with  whom  such  difficulty 
or  disagreement  has  arisen,  and  requests  from  it  or  him  a  state- 
ment setting  forth  the  reasons  for  not  adjusting  the  matter.  Upon 
the  receipt  of  such  a  statement  the  board  uses  its  discretion  in  re- 
questing the  presence  of  both  parties  to  the  disagreement  for  a 
full  and  complete  hearing  of  the  case.  Provision  is  also  made  for 
the  employers  to  present  their  complaints  to  the  members  of  the 
board  representing  the  district  in  which  the  mine  or  mines  are 
located,  the  board  receiving  such  complaints  and  calling  for  a  state- 
ment from  the  employees  directly  concerned  relative  to  the  reasons 
for  such  complaint  or  disagreement,  and  if  the  board  deems  it  neces- 
sary it  will  request  both  parties  to  the  issue  to  be  present  before 
it  for  a  hearing  of  the  case. 

Inasmuch  as  the  award  of  the  strike  commission  provides  that 
no  suspension  of  work  shall  take  place  pending  the  adjudication  of 
any  matter  brought  before  the  board  for  settlement,  the  latter  has 
ruled,  with  the  view  of  preventing  strikes  and  lockouts,  that  it 
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will  not  take  up  and  consider  any  question  referred  to  it  unless 
the  employees  shall  remain  at  work,  with  the  understanding  that 
if  the  board  finds  the  grievances  justifiable,  its  adjustment  shall 
be  retroactive. 

Thus  in  both  the  soft  and  hard  coal  industries  of  the  United  States 
has  been  established  the  trade  agreement  principle  of  preventing 
strikes  and  lockouts  and  industrial  disturbances  generally.  No  one 
who  is  familiar  with  the  conditions  in  these  great  industries  both  be- 
fore and  since  this  principle  was  established  can  do  other  than  record 
his  emphatic  conviction  that  it  has  been  of  inestimable  value  to  the 
peaceable  conduct  of  those  industries.  Its  successful  operation 
proves  the  existence  of  a  practical  method  of  doing  away  with  indus- 
trial wars. 

One  point  in  particular  needs  to  be  emphasized,  as  it  takes  away 
much  of  the  strength  of  the  criticism  aimed  at  the  trade  agreement 
method  for  settling  disputes  between  capital  and  labor.  This  point 
is  the  fact  that  under  its  operation  in  the  soft  coal  industry  there 
has  been  effected  a  reduction  in  wages  as  well  as  increase  in  wages, 
and  this  reduction  has  been  brought  about  peaceably  and  without 
recourse  to  a  strike  on  the  part  of  the  mine  workers  or  a  lockout 
by  the  operators.  This  was  in  1904,  when  the  proposal  of  the 
operators  for  a  reduction  of  wages  was  submitted  to  a  vote  of 
the  mine  workers  of  the  districts  comprised  in  the  central  competi- 
tive territory.  This  ballot  was  taken  on  Tuesday  afternoon,  March 
15th,  between  i  and  6  o'clock,  the  mines  being  closed  in  these 
particular  coal  fields  between  those  hours  in  order  to  give  every 
mine  worker  an  opportunity  to  vote.  The  balloting  was  upon  the 
direct  issue:  The  operators'  proposition,  or  a  strike.  The  result 
was  in  favor  of  a  continuance  of  work  under  a  reduction  in  wages 
by  a  vote  of  101,792)/$  to  68,4855/$.  The  fraction  of  a  vote  in  the 
totals  is  explained  in  the  fact  that  boy  members  each  have  one- 
half  a  vote.  In  a  circular  to  the  mine  employees  in  the  districts 
affected,  sent  out  prior  to  the  balloting,  the  national  officers  of  the 
United  Mine  Workers  stated  that  industrial  conditions  generally 
were  adverse  to  the  success  of  a  strike  at  that  time,  and  they  recom- 
mended the  acceptance  of  the  operators'  proposition.  This  one 
fact — ^this  voluntary  acceptance  of  a  wage  reduction — would  seem 
to  place  the  trade  agreement  machinery  on  a  sound  and  enduring 
foundation  as  a  part  of  the  coming  industrial  state. 

(347) 


Digitized  by 


Google 


94  The  Annals  of  the  American  Academy 

While  tlic  joint  movement  was  resumed  in  the  central  competi- 
tive soft  coal  territory  in  1898.  it  has  not  been  in  continuous  opera- 
tion, there  having  been  years  when  the  miners  and  operators  were 
unable  to  come  to  any  satisfactory  understanding.  Under  such 
conditions,  it  has  nearly  always  been  the  case  that  trade  agreements 
were  entered  into  between  the  miners  and  operators  of  the  separate 
states.  This  is  the  situation  at  the  present  time.  It  is  important 
to  note  that  during  the  continuance  of  the  agreement  of  contract 
no  strike  or  lockout  of  any  serious  proportions  has  occurred  in  any 
of  the  states  subject  to  its  jurisdiction.  In  the  four  years  preceding 
1898,  during  which  the  agreement  had  lapsed  for  various  causes, 
strikes  and  lockouts  and  general  industrial  unrest  among  the  mine 
workers  were  the  rule  rather  than  the  exception.  It  does  not 
follow,  however,  that  the  joint  agreement  prevents  absolutely  all 
possibility  of  industrial  disturbances — this  power  is  not  claimed 
for  the  movement  even  by  its  most  ardent  advocates.  It  does  tend, 
however,  to  preserve  industrial  harmony  between  the  two  conflict- 
ing interests,  secure  more  stable  market  and  labor  conditions,  and 
reduce  to  a  minimum  the  possibility  of  strikes  and  lockouts. 
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THE  WAGE  SCALE  AGREEMENTS  OF  THE 
MARITIME  UNIONS* 


By  Ralph  Kendall  Forsyth, 
Stanford  University,  Cal. 


Any  intelligible  discussion  of  the  wage  scale  agreements  of  the 
maritime  unions  must  necessarily  take  into  consideration  the  indus- 
trial conditions  out  of  which  these  agreements  were  evolved.  It 
will,  therefore,  be  necessary  first  of  all  to  familiarize  the  reader 
with  the  early  conditions  of  the  shipping  industry  of  the  Pacific 
Coast,  as  typified  by  its  principal  port,  San  Francisco.  Secondly, 
to  review  briefly  the  early  attempts  of  the  sailors  at  concerted  action, 
which  ultimately  resulted  in  permanent  organization  among  the 
seamen  and  shipowners,  and  thereby  made  possible  and  necessary 
the  wage  scale  agreements.  Thirdly,  to  discuss,  in  relation  to  the 
wage  scale  agreements,  the  crimping  system,  maritime  legislation, 

>The  data  for  this  article  was  obtained  from  the  following  sources: 
The  flies  of  the  "Coast  Seamen's  Journal"  in  the  Leland  Stanford  Junior 
University  Library.  The  earlier  flies  of  the  "Coast  Seamen's  Journal"  in  the  office 
of  the  "Coast  Seamen's  Journal"  in  San  Francisco,  which  the  writer  was  kindly 
permitted  to  use  by  the  present  editor,  Mr.  W.  Macarthur.  Probably  the  most 
valuable  material  was  obtained  from  the  original  agreements  between  the  Sailors' 
Union  of  the  Pacific  and  the  various  companies  and  shipowners'  associations  of 
the  coast,  which  the  writer  was  permitted  to  use  through  the  courtesy  of  the 
secretary  pro  tem.  of  the  Sailors'  Union  of  the  Pacific,  Mr.  E.  Ellison.  An  article 
in  the  "Coast  Seamen's  Journal"  for  July  8,  1908,  "First  Coast  Seamen's  Unions," 
by  Dr.  Ira  Cross,  of  Stanford.  Also  a  chapter  from  the  manuscript  of  his  "History 
of  the  Labor  Movement  in  California."  Other  material  was  also  placed  at  my 
disposal  by  him.  Various  reports  of  the  Bureau  of  Labor  Statistics  for  the  State 
of  California  have  been  freely  consulted. 

Besides  the  above  sources,  the  constitutions,  by-laws  and  working  rules  of  the 
various  unions  and  employers'  associations  were  used.  The  last  three  pages  of 
this  article  contain  the  gist  of  information  obtained  by  the  writer  from  personal 
Interviews  with  Mr.  H.  L.  Stoddard,  secretary  and  treasurer  of  the  Shipowners' 
Association  of  the  Pacific  Coast,  and  with  Mr,  E.  Ellison,  secretary  pro  tem.  of 
the  Sailors'  Union  of  the  Pacific.  Numerous  suggestions  and  ideas  obtained  from 
the  lectures  of  Dr.  T.  S.  Adams,  of  the  University  of  Wisconsin,  and  Dr.  J.  M. 
Motley,  of  Stanford  University,  have  been  hicorporated.  The  substance  of  a  very 
considerable  portion  of  this  discussion  Is  contained  In  a  thesis  presented  as  partial 
requirement  for  the  master's  degree  to  the  Department  of  Economics  of  Iceland 
Stanford  Junior  Unlversty,  May,  1000.  The  writer  wishes  to  express  his 
appreciation  to  Miss  Grace  Tlolt,  of  the  English  Department  of  the  Santa  Barbara 
High  School  for  her  many  kindnesses  and  helpful  suggestions  in  the  preparation 
and  proofreading  of  this  paper. 
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and  the  Shipowners'  Association,,  citing  typical  agreements.  And 
finally,  conclude  with  a  summary  of  the  present  situation. 

This  discussion  will  be  confined  to  the  maritime  unions  and 
conditions  as  they  exist  on  the  Pacific  Coast,  for  it  is  here  that  the 
highest  degree  of  organization  among  the  seafaring  craft  has  been 
reached.  Not  that  there  has  been  nothing  accomplished  in  this 
regard  in  the  Atlantic  and  Gulf  States,  or  on  the  Great  Lakes,  but, 
rather,  that  the  maritime  unions  of  the  Pacific  coast  have  been  the 
leaders  in  this  respect,  and  may  be  taken  as  typical. 

San  Francisco  being  the  center  of  the  Pacific  shipping,  having 
two-thirds  of  the  import  trade  and  one-half  of  the  export  trade  of 
the  Pacific  Coast,  is  also  the  center  of  organization  among  the 
various  branches  of  labor  employed  in  connection  with  that  indus- 
try. These  branches  include  sailors,  firemen,  cooks,  stewards  and 
waiters,  bay  and  river  men,  fishermen,  engineers,  masters,  mates,  and 
pilots.  They  are  organized  either  on  the  purely  trade  union  prin- 
ciple, as  in  the  case  of  the  sailors,  firemen,  etc.,  or  in  the  ostensibly 
beneficial  and  fraternal  form,  as  in  the  case  of  the  masters,  mates, 
and  pilots.  Practically  all  the  organizations  representing  these 
crafts  maintain  branches  in  the  larger  ports  of  the  coast,  but  the 
headquarters  in  each  case  is  located  in  San  Francisco.  It  may, 
therefore,  be  said  that  treating  of  the  conditions  of  maritime  labor 
in  San  Francisco,  embraces  that  question  as  it  exists  throughout 
the  entire  length  of  the  Pacific  Coast. 

While  these  various  organizations  exist  and  each  has  its  influ- 
ence in  its  respective  craft,  the  sailor,  the  man  before  the  mast,  is 
the  primary  or  basic  element  in  the  shipping  industry,  from  which 
it  follows,  that  the  conditions  of  all  labor  in  that  industry  are  deter- 
mined very  largely  by  those  of  the  sailor.  Since  the  Sailors'  LInion 
of  the  Pacific  represents  this  primary  or  basic  element,  this  study 
of  the  wage  scale  agreements  will  center  about  it  as  the  leader  of 
the  coast  maritime  unions  in  this  regard.  The  transactions  between 
this  union  and  the  shipowners  of  the  coast  afford  the  key  to  the 
existing  conditions. 

Prior  to  the  discovery  of  gold  in  California,  San  Francisco  was 
not  considered  a  port  of  any  importance,  but  immediately  after  the 
discovery  of  gold,  in  1848,  her  rating  as  a  port  quickly  changed. 
Hundreds  of  ships  entered  the  bay,  but  all  of  the  crews  forthwith 
deserted  and  made  their  way  to  the  gold  fields.     Such  captains  as 
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were  able  to  get  their  ships  to  sea  again  found  it  necessary  to 
comply  with  the  demands  of  the  crew  for  an  extortionate  wage, 
which,  during  the  intense  part  of  the  gold  rush,  reached  the  hand- 
some figures  of  $200  and  $300  per  month  for  the  common  sailor. 
This  condition,  obviously,  was  abnormal  and  of  brief  duration.  The 
reaction  set  in  during  the  first  half  of  1850.  Men  who  had  failed 
to  find  their  fortunes  in  the  gold  fields  of  the  interior  were  return- 
ing to  the  coast  discouraged  and  without  means  to  pay  their  passage 
to  their  homes  in  the  Eastern  States.  The  captains  were  not  slow 
to  take  advantage  of  this  opportunity  to  reduce  the  sailor's  wage 
to  the  nominal  sum  of  twenty-five  dollars  per  month.  The  first 
strike  of  August,  1850,  followed,  but  the  larger  number  of  men 
eager  to  return  to  their  homes  in  the  East  were  anxious  to  ship 
with  meager  or  no  wages  and  the  strike  accomplished  nothing. 
However,  conditions  continued  to  fluctuate  during  the  50's,  owing 
to  the  opening  of  new  gold  fields  in  different  parts  of  the  state,  and 
at  times  captains  found  it  impossible  to  obtain  crews  for  the  trip 
out  of  San  Francisco  Bay.  Boarding-house  keepers  and  other 
middlemen  assisted  in  obtaining  crews,  and  shanghaiing  was  the 
method  frequently  resorted  to  in  order  to  obtain  the  full  crew. 

By  1866  the  leaders  among  the  sailors  had  conceived  the  idea 
of  organization,  and  in  January  of  that  year  "The  Seamen's  Friendly 
Union  and  Protective  Society"  was  organized.  This  union  had  a 
small  membership  from  the  beginning  and  soon  passed  out  of  exist- 
ence. Twelve  years  later,  in  February,  1878,  'The  Seamen's  Pro- 
tective Union"  was  organized.  A  resolution  was  adopted  pledging 
the  members  not  to  ship  on  any  coasting  vessel  for  less  than  thirty 
dollars  per  month.  Originally  the  organization  was  composed  of 
about  one  hundred  charter  members,  but  shortly  afterward  was 
increased  to  about  two  hundred.  It  enjoyed  a  rapid  growth  for  sev- 
eral months,  and  by  April  had  a  membership  of  600.  Ov/ing  to 
depression  of  trade  and  lack  of  continued  enthusiasm  on  the  part 
of  its  members,  however,  this  union  followed  in  the  wake  of  its 
predecessors,  and  after  a  few  months  passed  out  of  existence. 

Nothing  further  was  done  in  the  way  of  attempting  organiza* 
tion  until  1880.  In  August  of  that  year  the  "Seamen's  Protective 
Association"  was  organized.  On  account  of  the  opposition  of  the 
boarding-house  masters  and  others,  the  new  organization  grew 
very  slowly,  but  in  spite  of  this  fact  it  did  a  remarkable  work,  due 
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largely  to  the  efforts  of  its  leader.  Roney,  an  Irishman  of  consider- 
able enthusiasm  and  zeal,  who  is  considered  by  some  to  have  been 
one  of  the  ablest  men  ever  connected  with  the  labor  movement  on 
the  coast.  However,  this  association,  for  various  reasons  which 
we  will  not  enter  into  here,  met  for  the  last  time  on  November  4, 
1882. 

Wages  of  the  seamen  continued  to  fall,  and  by  1885  they  had 
reached  the  bottom  figure  of  twenty-five  dollars  for  coasting  sailors 
and  twenty  dollars  for  deep-water  men.  In  May  of  1885  agitation 
was  started  by  a  few  leaders  among  the  sailors  to  go  on  strike  for 
better  wages.  This  agitation  resulted  in  a  goodly  number  of  men 
leaving  their  vessels  and  the  strike  became  pretty  general;  very 
general,  indeed,  for  a  craft  that  was  unorganized.  A  meeting  was 
called  on  March  6  and  "The  Coast  Seamen's  Union  of  the  Pacific 
Coast"  was  formed.  The  organization  g^ew  rapidly,  and  by  March 
23d  it  is  said  to  have  had  1,000  members.  The  strike  continued  for 
some  time  after  organization  and  finally  resulted  in  a  number  of 
the  shipowners  paying  the  thirty  dollars  per  month  asked  by  the 
sailors.  Thus  it  was,  that  the  first  permanent  organization  was 
formed  among  the  sailors  of  the  coast.  Among  certain  classes  of 
maritime  workers,  such  as  firemen  and  engineers,  permanent  or- 
ganization had  been  effected  before  this  date,  but  the  formation  of 
"The  Coast  Seamen's  Union,"  now  "The  Sailors^  Union  of  the 
Pacific,"  on  March  6,  1885,  marks  the  transition  from  individual  to 
collective  bargaining  and  from  a  personally  bartered  wage  to  a 
uniform  wage  scale  agreement  between  the  sailors  and  the  ship- 
owners of  the  Pacific  Coast.  The  above  date  is  also  significant  in 
this  connection,  as  marking  the  beginning  of  organization  among 
the  shipowners  of  the  coast. 

Further  than  this  brief  review  of  the  early  situation,  this  dis- 
cussion of  the  wage  scale  agreements  of  the  seamen's  union  need 
not  extend  back  of  the  above  date,  and  will,  in  fact,  be  most  con- 
cerned with  the  period  from  1901,  at  which  time  the  first  step 
toward  formal  recognition  of  the  unions  took  place.  In  May  of 
that  year  the  Pacific  Coast  Steamship  Company  entered  into  an 
agreement  with  the  Sailors'  Union  of  the  Pacific.  This  was  the 
first  agreement  signed  between  the  sailors  and  the  shipowners  of  the 
Pacific  Coast. 

Of  course,  it  must  not  be  understood  that  the  sailors  and  other 
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maritime  workers  of  the  coast  had  nothing  to  say  in  regard  to 
wages,  hours,  and  the  like,  until  they  were  able  to  obtain  signed 
agreements  from  the  shipowners.  As  a  matter  of  fact,  they  had 
considerable  control  in  some  of  these  and  other  respects  pertaining 
to  their  craft  prior  to  that  date,  as  is  evidenced  by  the  local  press  of 
the  time.  Although  it  is  very  probable  that  they  did  not  have  any- 
thing like  complete  control  of  wages,  hours,  and  working  conditions, 
or  even  as  large  a  degree  of  control  as  the  articles  of  their  own 
journal  at  that  time  would  lead  one  to  believe.  These  articles,  of 
course,  must  be  taken  as  partisan. 

Those  features  embraced  in  the  economic  phase  of  the  sea- 
men^s  condition  which  bore  with  greatest  severity  upon  the  classes 
affected,  and  which  constituted  the  chief,  or  at  least  the  most 
immediate  motive  of  organization  among  the  classes,  may  be 
described  in  general  terms  as  the  features  of  the  crimping  system ; 
that  is  to  say,  they  included  the  method  of  shipment  and  discharge 
and  the  distribution  of  wages  actually  earned. 

Before  the  Sailors'  Union  of  the  Pacific  was  organized,  as  has 
already  been  noted,  the  nominal  rate  of  coastwise  sailor's  wages 
was  low,  being  at  times  twenty  dollars  per  month,  as  compared 
with  the  present  rate  of  forty-five  and  fifty  dollars.  The  foregoing 
statement,  of  course,  does  not  hold  good  during  the  period  of  the 
gold  rush,  at  which  time,  as  has  already  been  pointed  out,  common 
sailors  received  as  high  as  $200  and  $300  per  month.  However, 
this  temporary  and  abnormal  state  of  affairs  does  not  concern  us 
in  this  connection.  To  be  sure,  every  possible  effort  was  made  to 
increase  the  rate  of  wages,  but  inasmuch  as  under  the  crimping 
system  then  in  vogue,  the  sailor's  wages  were  absolutely  controlled 
by  the  crimps,  being  quite  commonly  paid  to  and  disbursed  by  the 
latter,  the  rate  of  wages  was  a  matter  of  secondary  importance  to 
the  sailor  himself.  Naturally  the  first  eflforts  of  the  union  were 
directed  toward  securing  control  of  the  wages  actually  earned,  by 
the  establishment  of  a  system  of  direct  payment  to  the  sailor,  regard- 
less of  all  claims,  real  and  alleged,  made  upon  them  by  the  crimper. 
This  step  involved  the  abolition  of  the  existing  system  of  shipment, 
under  which  the  crimps  controlled  the  avenues  of  employment  to 
such  an  extent  that  no  man  could  get  work  except  upon  their  terms, 
the  prime  condition  of  which  was  that  the  sailor  should  put  up  at 
one  or  the  other  of  certain  boarding-houses,  which  in  turn  implied 
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the  surrender  of  all  earnings  to  the  boarding-house  keeper.  Work- 
ing conditions,  hours,  food,  living  quarters,  etc.,  on  board  ship  were 
bad  in  all  respects,  but  as  these  features  were  very  largely  the 
corollaries  of  the  system  of  shipment  and  discharge,  they  could  not 
be  improved  except  through  improvement  in  the  latter  regard. 

Inasmuch  as  the  seaman's  wages  depended  upon  his  control  of 
the  shipping,  that  is,  the  seamen's  opportunities  of  employment,  it 
was  natural  that  the  sailors'  union,  in  its  efforts  to  place  the  control 
of  wages  in  the  seamen's  own  hands,  should  seek  this  end  by  means 
analogous  to  those  in  vogue.  Accordingly,  one  of  the  first  steps 
taken  by  the  union  was  the  establishment  of  a  shipping  office.  The 
union  elected  its  own  shipping  master  and  offered  every  facility  for 
the  transaction  of  business  between  the  seamen  and  shipowner, 
without  cost  to  either  party  or  interference  of  any  kind  from  any 
species  of  middlemen.  After  a  brief  experience  the  shipping  office 
was  abandoned  as  a  failure.  The  incidental  causes  of  this  result 
were  numerous,  but,  irrespective  of  all  minor  causes,  it  may  be 
attributed  to  the  fact  that  the  shipowners  refused  it  their  support. 
In  other  words,  the  shipowners  continued  to  employ  their  crews 
through  the  crimps,  being  actuated  in  this  course  by  the  dual  motive 
of  hostility  to  organization  among  the  seamen  and  a  desire  to  per- 
petuate existing  conditions  as  to  wages  and  the  Ifke.  Thus,  in  the 
struggle  for  the  control  of  the  engagement  of  seamen  the  crimps 
were  favored. 

Meanwhile  the  sailors'  union  had  engaged  in  several  strikes, 
the  outcome  of  which  afforded  no  material  or  permanent  change  in 
the  prevailing  conditions.  However,  except  in  a  few  instances  of 
extreme  depression,  the  unions  continued  to  retain  control  of  the 
men  engaged  in  the  respective  crafts,  although  they  were  usually 
in  these  exceptional  circumstances  forced  to  give  way  in  the  demand 
for  the  maintenance  of  the  stipulated  rate  of  wages.  When  con- 
fronted with  necessity  of  waiving  recognition  of  the  wage  schedule, 
the  unions  endeavored  to  restrain  their  members  from  seeking 
employment  indiscriminately — that  is,  from  bidding  against  each 
other.  The  effect  of  this  course  was  to  prevent  wages  from  falling 
as  low  as  they  inevitably  must  have  gone  in  the  absence  of  such 
checks.  On  the  whole,  it  may  be  said  that  at  no  time  since  1885 
have  seamen's  wages  fallen  to  the  industrial  depression  rates  prior 
to  that  date. 
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The  severe  nature  of  the  seamen's  struggle  to  gain  control  over 
the  avenues  of  employment  and  the  small  uncertain  measure  of 
success  attained  during  the  decade  1885- 1895,  was  due  principally 
to  the  state  of  law  under  which  the  seamen  lived.  The  features  of 
the  law  which  bore  most  heavily  in  restraint  of  the  seamen's  liberty 
may  be  summed  up  under  the  following  heads:  (a)  imprisonment 
for  desertion;  (b)  allotment  to  original  creditor;  (c)  attachment  of 
clothing.  The  import  and  effects  of  the  statutes  concerning  these 
points  may  be  stated  briefly  as  follows :  The  law  of  imprisonment 
for  desertion  provided  that  a  seaman,  who  having  signed  articles 
for  a  specified  voyage  left,  namely,  deserted,  the  vessel  before  the 
expiry  of  his  contract  should  be  subject  to  arrest  and  imprison- 
ment for  three  months.  In  the  case  of  a  seaman  engaging  for  a 
foreign  voyage,  the  signing  of  the  articles  was  mandatory;  in  the 
coastwise  trade  it  was  optional  with  the  seamen  to  sign  articles. 
Theoretically,  the  latter  feature  of  the  law  enabled  the  coastwise 
man  to  preserve  the  right  of  personal  liberty,  that  is,  the  right  to 
leave  his  vessel  in  any  safe  port. 

Practically,  however,  this  right  was  denied  the  seamen  by  the 
simple  fact  of  agreement  among  the  shipowners  to  request  that  all 
crews  should  sign  articles.  Thus  the  seaman  was  confronted  with 
the  alternative  of  signing  articles,  thereby  surrendering  his  right  to 
leave  his  ship  at  any  time  during  the  voyage,  or  remaining  idle. 
Of  course,  the  seaman's  necessity  forced  him  to  accept  the  former 
of  these  conditions.  Having  thus  subjected  himself  to  the  penalty 
of  imprisonment  for  desertion,  the  seaman  was  forced  to  submit  to 
whatever  exactions  might  be  imposed  upon  him.  The  ordinary 
course  of  the  land  worker  when  conditions  became  unbearable, 
namely,  the  strike,  meant  arrest  and  imprisonment  either  during  the 
period  specified  by  law  or  until  the  vessel  was  ready  for  sea,  in 
which  latter  case,  the  deserter  was  placed  on  board  by  the  port 
authorities  and  forced  to  return  to  work.  This  part  of  the  law 
was  indeed  very  objectionable. 

Allotment  to  original  creditor  was  designed  as  a  convenience 
to  the  seaman,  enabling  him,  if  he  so  desired,  to  allot  a  certain  part 
of  the  wages  to  be  earned  during  a  voyage  to  an  original  creditor 
in  payment  of  any  just  debts  for  board,  lod^ng,  or  clothing.  In 
practice,  however,  allotment  to  original  creditor  is  everywhere  recog- 
nized as  the  chief  support  of  the  crimping  system.    In  every  day 
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operations  of  the  allotment  system  the  **original  creditor''  is  com- 
monly the  crimp,  while  the  "just  debt"  for  board,  lodging  and  the 
like  is  mainly  a  levy  upon  the  seamen  in  payment  of  shipping  fees 
and  other  illegal  charges.  Attaching  the  seaman's  clothing  was  the 
final  resort  of  the  crimps.  If,  as  sometimes  happened,  a  seaman 
refused  to  agree  to  the  terms  of  shipment,  allotment,  etc.,  his  cloth- 
ing was  attached. 

The  organized  seamen  recognized  their  helplessness  under  these 
conditions  and  determined  upon  an  effort  to  change  the  maritime 
law,  particularly  in  the  respects  here  noted.  In  1892  the  Sailors' 
Union  of  the  Pacific  elected  a  legislative  committee  which,  with  the 
aid  of  necessary  legal  counsel,  drafted  a  bill  for  the  repeal  of  the 
obnoxious  features  of  the  then  existing  law.  This  bill,  which  was 
introduced  into  Congress  by  Representative  Magurie,  of  the  Fourth 
Congressional  District  of  California,  became  a  law  in  1895.  The 
measure  abolished  imprisonment  for  desertion  in  the  coastwise  trade 
and  in  the  trade  between  ports  of  the  United  States  and  Canada, 
Mexico,  Newfoundland,  Bahamas,  Bermudas  and  West  Indies.  It 
also  prohibited  allotment  to  original  creditor  by  seamen  in  the 
coastwise  trade  and  made  illegal  the  attachment  of  seamen's  clothing. 

The  enactment  of  this  measure  effected  a  revolution  in  the 
legal  status  of  the  seamen,  while  its  effect  upon  the  economic  con- 
ditions of  the  latter  was  hardly  less  remarkable,  if  not  in  actual,  at 
least  in  potential  results.  The  practical  results  of  the  law  were 
immediately  apparent  in  the  greater  independence  of  the  seamen 
and  a  proportionate  decrease  in  the  power  of  the  crimps.  In  the 
Magurie  act  the  abolition  of  imprisonment  for  desertion  applied 
only  to  seamen  engaged  in  the  coastwise  voyages.  This  defect  in 
the  Magurie  act  was  afterward  remedied  by  the  passage  in  1898 
of  the  White  act. 

Any  discussion  of  the  wage  scale  agreements  of  the  seamen's 
unions  that  did  not  take  into  consideration  the  shipowners'  side 
of  the  question,  would  obviously  be  partisan  and  incomplete.  It 
will  not  be  possible  or  profitable,  however,  in  this  discussion  to 
attempt  to  give  the  history  of  the  various  shipowners'  associations 
that  have  existed,  but  rather  to  confine  our  observations  to  the  one 
which  has  particularly  to  do  with  the  subject  in  hand,  namely,  the 
Shipowners'  Association  of  the  Pacific  Coast.  It  has  been  between 
this  association  and  the  maritime  unions  of  the  coast  that  most  of 
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the  wage  scale  agreements  with  which  we  arc  concerned  have 
existed.  This  association  is  the  leader  and  may  be  taken  as  typical 
of  all  the  others.  The  organization,  as  the  name  indicates,  is  com- 
posed of  shipowners,  about  forty-five  in  number,  actually  holding 
membership  certificates,  while  about  twenty  others  outside  the 
organization  abide  for  the  most  part  by  the  rulings  made  and  agreed 
upon  between  the  association  and  the  unions.  The  association 
has  its  headquarters  in  the  F'erry  Post  Office  Building  in  San  Fran- 
cisco, with  branch  agencies  at  San  Pedro,  Eureka,  Astoria,  and 
Aberdeen.  "Any  firm,  corporation,  or  individual  owning  or  con- 
trolling, or  acting  as  managing  owner  or  agent  of  any  sea-going 
vessel  may  become  a  member  of  this  association  by  being  elected 
to  membership  by  a  majority  vote  of  the  board  of  directors,  and 
signing  his  or  their  name  hereto  and  agreeing  to  comply  with  all 
rules  and  regulations  of  this  organization/' 

"Each  and  every  member  of  this  association  shall  be  required 
upon  joining  to  agree  to  act  with  the  other  members  in  all  matters 
that  may  be  adopted  by  the  members  or  directors  of  said  association, 
and  there  shall  then  be  issued  a  membership  certificate  signed  by 
the  secretary  and  president  and  under  the  seal  of  the  association." 
As  a  matter  of  fact  the  association  has  had  considerable  trouble 
as  an  organization  to  get  all  members  to  act  together  in  the  case 
of  a  fight  or  strike  with  the  maritime  unions.  The  reasons  for 
this  are  obvious.  The  strike  always  occurs  when  conditions  in  the 
shipping  industry  are  prosperous.  That  is,  the  sailors  always  ask 
for  an  increase  in  wages  when  conditions  in  the  shipping  industry 
will  justify  their  receiving  the  increase  asked  for.  Such  being  the 
case,  it  is  always  a  temptation  to  members  of  the  association  to 
break  away  from  the  other  members  and  grant  the  increase  in 
wages  demanded  by  the  sailors  or  other  maritime  workers,  in 
order  that  they  may  avail  themselves  of  the  high  rates  they  are 
able  to  secure  during  such  times.  In  the  present  association,  accord- 
ing to  one  in  close  touch  with  all  of  its  members,  when  rates  are 
high  and  the  sailors  or  other  maritime  workers  walk  out  and  tie 
up  their  vessels,  it  is  almost  impossible  to  hold  the  members  of 
the  association  together  and  put  up  a  strong  and  continuous  fight 
of  any  duration. 

It  should  be  mentioned  just  in  this  connection,  however,  that 
the  attitude  of  the  shipowners'  association  has  been  and  is,  "mil- 
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lions  for  defense  but  not  a  cent  for  tribute/'  That  is,  the  associa- 
tion, as  such,  has  as  a  rule,  preferred  to  fight  the  unions  and  spend 
thousands  of  dollars,  if  need  be,  rather  than  consent  to  an  increase 
in  the  wage  schedule.  This  is  the  case  as  stated  by  one  of  their 
representatives  and  is  not  the  union's  side  of  the  story.  They 
spent  about  $30,000  in  the  strike  of  1906,  rather  than  increase  the 
wages  of  the  sailors  and  other  maritime  workers,  which  they  could 
have  done  on  half  or  a  third  the  amount  spent  fighting.  The  defense 
fund  of  the  associaton  is  raised,  for  the  most  part,  by  the  assess- 
ment of  its  members  at  the  time  money  is  needed.  Of  course, 
in  a  wealthy  organization  of  this  kind  plenty  of  money  can  be 
raised  on  short  notice  by  assessment  without  there. being  any  par- 
ticular provision  for  it  in  their  by-laws. 

The  provision  for  a  grievance  committee  should  be  noted  in 
concluding  this  brief  discussion  of  the  association.  The  following 
is  quoted  from  the  association's  by-laws :  "Grievance  Committee :  It 
shall  be  the  duty  of  the  Grievance  Committee  to  settle  all  matters 
of  dispute  as  to  agreements  and  customs  with  the  unions  and 
organizations  with  which  the  association  has  dealings.  This  com- 
mittee shall  be  composed  of  members  who  are  interested  in  both 
sail  and  steam  vessels." 

As  has  already  been  pointed  out,  the  first  formal  recognition 
of  the  seamen's  union  by  the  shipowners  was  in  1901,  when  an 
agreement  was  entered  into  between  the  Sailors'  Union  of  the  Pacific 
and  the  Pacific  Coast  Marine  Firemen's  Union,  on  the  one  hand, 
and  the  Pacific  Coast  Steamship  Company,  the  principal  line  in  the 
coastwise  passenger  service.  This  agreement  provided  for  the  full 
recognition  of  the  unions — that  is,  it  provided  for  the  employment  of 
members  of  the  union  exclusively,  so  far  as  the  latter  were  able  to 
supply  the  labor  needed  on  the  company's  vessels.  In  all  other 
respects  the  agreement  was  satisfactory  to  the  parties  concerned. 
However,  within  a  short  time  after  the  conclusion  of  these  terms  a 
great  strike  occurred,  involving  all  the  maritime  organizations  in 
San  Francisco.  Under  the  guidance  of  the  City  Front  Federation, 
a  body  of  delegates  representing  all  organizations,  both  maritime 
and  longshore,  connected  directly  with  the  shipping  industry  of 
the  port,  the  sailors,  firemen,  cooks  and  stewards  went  on  a  strike 
in  August,  1901,  in  support  of  the  local  branch  of  the  Brotherhood 
of  Teamsters. 
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Although  the  teamsters  alone  were  directly  affected  at  the 
outset,  experience  in  a  number  of  similar  crises  led  the  organiza- 
tions affiliated  with  that  craft  to  apprehend  a  general  attack  upon 
themselves  should  the  movement  against  the  former  prove  success- 
ful. Accordingly,  the  maritime  organizations,  in  common  with  the 
other  bodies  represented  in  the  City  Front  Federation,  quit  work 
on  all  vessels.  The  Pacific  Coast  Steamship  Company  declared  this 
action  to  be  a  violation  of  the  agreement  between  it  and  the  two 
unions.  The  strike  was  called  oflf  at  the  end  of  nine  weeks  by  the 
formal  action  of  Governor  Henry  T.  Gage,  acting  by  authorization 
of  the  City  Front  Federation  and  the  Employers'  Association.  The 
Pacific  Coast  Steamship  Company  thereafter  refused  to  recognize 
the  agreement  as  in  any  way  binding  upon  it.  On  the  contrary,  the 
company  brought  suit  against  the  unions  of  sailors  and  firemen  for 
damages  in  the  sum  of  $20,000  in  each  case,  claiming  damages  to 
that  amount  as  a  result  of  the  "tie-up"  of  its  vessels  during  the 
strike.  These  suits  were  not  brought  to  trial,  but  were  withdrawn 
upon  the  resumption  of  mutually  satisfactory  relations. 

In  1902  an  agreement  was  entered  into  between  the  Sailors' 
Union  of  the  Pacific  and  the  Shipowners'  Association  of  the  Pacific 
Coast,  an  organization  at  that  time  representing  the  owners  of 
sailing  vessels.  This  agreement  has  been  renewed  periodically  since 
the  date  of  its  first  expiration  and  is  virtually  still  in  force.  In  1903 
an  agreement  was  entered  into  between  the  Sailors'  Union  of  the 
Pacific,  Pacific  Coast  Marine  Firemen's  Union  and  the  Marine 
Cooks  and  Stewards'  Association  of  the  Pacific,  on  the  one  hand 
and  the  Steam  Schooners  Managers'  Association,  representing  all  the 
large  owners  of  steam  and  freight  vessels.  This  agreement  has  also 
been  renewed  at  regular  intervals. 

In  1903  an  agreement  was  entered  into  between  the  Sailors' 
Union  of  the  Pacific,  the  Pacific  Coast  Marine  Firemen's  Union  and 
the  Marine  Cooks  and  Stewards'  Associatwn  of  the  Pacific,  on  the 
one  hand,  and  the  Oceanic  Steamship  Company,  owner  of  passenger 
and  mail  line  between  San  Francisco  and  Australasian  ports.  It 
has  also  been  renewed. 

These  agreements  represent  the  first  formal  recognition  of  the 
maritime  unions  by  the  shipowners  of  the  Pacific  Coast;  neverthe- 
less, they  do  not,  by  any  means,  represent  the  first  recognition  of 
the  unions  by  the  shipowners  in  an  informal  manner,  as  is  evidenced 
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by  many  former  acquiescences.  On  numerous  occasions  prior  to 
the  date  of  the  first  signed  agreement  the  representatives  of  the 
unions  had  been  recognized  by  the  shipowners  in  interviews,  and 
the  demands  of  the  former  were  frequently  granted.  There  have 
never  been  any  regular  conferences  between  the  maritime  unions 
and  the  shipowners,  but  matters  requiring  the  attention  of  the  repre- 
sentatives of  both  sides  have  usually  been  settled  in  irregular  nego- 
tiations at  such  times  as  they  have  come  up  for  settlement,  which 
have  been  rather  frequent. 

While  the  unions  and  owners  have  no  provisions  for  regular 
joint  conferences,  they  meet  together  and  thrash  out  their  difficulties 
in  an  informal,  effective,  and  so  far,  satisfactory  way. 

In  the  earliest  agreements  between  the  seamen  and  the  ship- 
owners no  provisions  are  made  for  settling  grievances  or  renewing 
agreements.  In  the  agreement  between  the  Sailors'  Union  of  the 
Pacific  and  the  Shipowners'  Association  of  the  Pacific  Coast,  on 
April  3,  1902,  we  find  the  first  provision  for  a  grievance  committee. 
The  section  is  as  follows:  "A  standing  committee  of  three  from 
each  association  to  be  appointed  to  adjust  grievances  that  may  arise 
from  time  to  time." 

In  an  agreement  with  the  Oceanic  Steamship  Company,  on 
August  6,  1903,  we  find  the  following:  "It  is  understood  that  when 
any  unusual  work  arises  in  isolated  cases,  not  covered  by  this  agree- 
ment, the  men,  when  called  upon,  shall  perform  such  labor,  and  the 
compensation  therefor  shall  be  determined  and  adjusted  between 
the  officers  of  the  union  and  the  company,  and  in  the  event  of  any 
disagreement,  shall  be  arbitrated  as  hereinafter  provided  for  the 
arbitration  of  differences,  controversies,  and  grievances. 

"All  items  not  mentioned  in  this  agreement  or  the  schedule 
herein,  shall  be  performed  and  the  payment  shall  be  made  for  work 
done  under  this  agreement  in  accordance  with  the  usual  custom 
heretofore  prevailing. 

"In  the  event  of  any  controversy  arising  between  the  unions 
and  the  company,  or  in  the  event  of  any  of  the  unions  having  any 
grievances,  the  men  shall  continue  to  work,  and  all  such  grievances 
and  controversies  shall  be  settled,  if  possible,  by  representatives 
of  the  company  and  representatives  of  the  union.  If  such  griev- 
ances and  controversies  cannot  be  settled,  then  they  shall  be  arbi- 
trated   by    choosing    a    third    disinterested    man,    upon    whom    a 
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representative  of  the  unions  and  a  representative  of  the  company 
shall  agree,  and  the  decision  of  any  two  shall  be  final.  If  the 
representative  of  the  unions  and  the  representative  of  the  company 
cannot  agree  upon  a  third  man,  then  each  side  shall  choose  a  dis- 
interested man,  and  said  three  men  shall  constitute  a  board  of  arbi- 
tration, and  a  decision  of  a  majority  of  the  said  three  shall  be  final, 
and  all  parties  shall  abide  thereby."  The  board  must  meet  within 
two  days  after  grievance  arises. 

In  an  agreement  between  the  unions  and  the  Steam  Schooners 
Managers'  Association  of  April  27,  1903,  the  following  provision  is 
made  for  a  permanent  standing  grievance  committee :  **A  standing 
grievance  committee  of  six  shall  be  appointed,  one  from  the  Sailors' 
Union  of  the  Pacific,  one  from  the  Pacific  Coast  Marine  Firemen's 
Union,  one  from  the  Marine  Cooks  and  Stewards'  Association  of  the 
Pacific  and  three  from  the  Steam  Schooners  Managers'  Association, 
vessels  not  to  be  tied  up  pending  settlement  of  controversy.^'  This 
last  case  is  the  earliest  instance  of  a  provision  providing  for  a  per- 
manent standing  grievance  committee.  In  most  instances  the  griev- 
ance committee  is  convened  for  each  case. 

The  following  extracts  taken  from  agreements  are  typical. 
The  eighth  article  of  the  Pacific  Steamship  Company  agreement, 
May  15,  1901,  runs  as  follows:  "Outside  of  the  port  of  San  Fran- 
cisco, nine  hours  to  be  considered  a  day's  work,  the  time  to  be 
averaged  at  the  rate  of  six  days  to  the  week.  Any  work  over  that 
to  be  considered  as  overtime.  Two  hours  will  be  allowed  on  Sun- 
days and  holidays.    Any  more  work  to  be  considered  as  overtime." 

An  agreement  with  the  Oregon  Coal  and  Navigation  Company 
reads,  in  part,  as  follows:  "Outside  the  port  of  San  Francisco. 
After  passing  the  outer  buoy  going  into  Coo's  Bay  and  while  in 
there,  nine  hours  to  constitute  a  day's  work,  the  time  to  be  averaged, 
but  for  the  first  forty-eight  hours  (two  days)  only.  Any  work 
over  that  to  be  considered  as  overtime.  Two  hours'  work  to  be 
allowed  on  Sundays  and  holidays ;  any  more  work  to  be  considered 
as  overtime.  Work  done  at  Port  Oxford  either  going  or  returning, 
shall  be  counted  in  the  regular  sea  duties  and  not  considered  in  the 
hours  of  labor."  In  the  first  agreement  it  will  be  noted  that  nine 
hours  are  to  be  considered  a  day's  work,  "the  time  to  be  averaged 
at  the  rate  of  six  days  per  week.  Any  over  that  to  be  considered 
as  overtime."    In  the  second  agreement,  "nine  hours  to  constitute  a 
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clay's  work,  the  time  to  be  averaged,  but  for  the  first  forty-eight 
hours  (two  days)  only.  Any  work  over  that  to  be  considered  as 
overtime.  The  advantage  of  the  revised  wording  to  the  seamen  is 
obvious. 

In  this  connection  it  would  be  well  to  look  over  an  early 
agreement  noticing  in  particular  the  wage  schedule.  The  follow- 
ing is  taken  from  an  agreement  with  the  Shipowners'  Association, 
April  3,  1902: 

"Sailing  vessels  trading  to  outside  ports,  per  month,  $45;  over- 
time 50  cents  per  hour.  Sailing  vessels  trading  to  inside  ports  and 
bar  harbors,  in  the  States  of  California,  Oregon  and  Washington, 
British  Columbia  and  Alaska:  wages  per  month,  $40;  overtime  40 
cents  per  hour.  SaiHng  vessels  trading  direct  to  Marshall,  Caro- 
line, Ladrone,  Gilbert,  and  Philippine  Islands,  Siberia,  and  Central 
America,  per  month,  $30.  Sailing  vessels  trading  direct  to  South 
America,  China,  Japan,  Australia,  Africa,  New  Zealand,  and  New 
Caledonian  Islands,  $25.  Vessels  chartered  in  one  port  of  the  United 
States  to  load  in  another  port  of  the  Pacific  Coast  of  the  United 
States  and  British  Columbia  for  offshore  points,  wages  to  be  the 
same  as  on  the  coast  until  the  vessel  is  loaded  and  cleared,  viz., 
$40  per  month." 

From  the  above  it  will  be  noticed  that  the  wages  vary  from 
$25  to  $40  per  month,  depending  on  the  length  of  the  voyage,  loca- 
tion of  terminals,  and  the  like.  The  detailed  and  minute  provisions 
for  territorial  variation  should  also  be  noticed.  In  the  same  agree- 
ment (April,  1902),  we  find  this  article:  '*No  demand  to  be  made 
for  a  lump  sum  rate  of  wages  for  any  single  voyage,  and  crews  to 
be  employed  in  loading  and  discharging  coasting  vessels  either 
by  themselves,  or  along  with  stevedore's  gang  or  longshoremen. 
If,  however,  vessel  is  to  be  detained  over  seven  days  waiting 
for  a  berth,  owner  to  have  the  right  of  paying  off  the  crew."  The 
ninth  article  of  this  agreement  reads  as  follows:  "In  all  cases  where 
a  vessel  is  bound  for  Puget  Sound  or  British  Columbia,  to  Aus- 
tralia, Africa,  or  West  Coast,  and  proceeds  from  there  direct,  or 
via  some  other  loading  port  to  the  Hawaiian  Islands  for  discharge, 
the  wages  of  the  crew  shall  remain  the  same  as  stipulated  in  the 
articles  until  the  vessel's  arrival  back  to  Puget  Sound.  If,  however, 
the  vessel  discharges  in  the  Hawaiian  Islands  and  loads  cargo  for 
San  Francisco,  the  crew  shall  then  receive  the  rate  of  wages  ruling 

(362) 


Digitized  by 


Google 


Wage  Scale  Agreements  of  the  Maritime  Unions  .        109 

between  the  Hawaiian  Islands  and  San  Francisco."  This  last  is  a 
good  example  of  provisions  for  diflferent  wages  in  different  waters 
and  different  trips,  or,  in  other  words,  territorial  variation.  The 
following  is  that  part  of  the  agreement  pertaining  to  wages,  which 
was  entered  into  with  the  Shipowners'  Association,  October  21, 
1902: 

"If  the  crew  is  not  furnished  within  forty-eight  hours  after 
written  notice  has  been  given  to  the  union  agent  by  the  master, 
owner,  or  agent,  the  master,  owner,  or  agent,  may  get  crew 
elsewhere.  Fares  to  be  paid  by  vessel  and  wages  to  begin  when 
men  come  on  board."  "Nine  hours  to  constitute  a  day^s  work  in  all 
bar  harbors  and  inside  ports  of  the  Pacific  Coast  to  the  north  of  San 
Francisco  and  all  ports  south  of  San  Francisco  and  the  Hawaiian 
Islands.  Provided,  that  in  the  Hawaiian  Islands  and  the  South 
Sea  Islands,  laying  in  open  ports,  the  working  hours  may  be  varied 
so  as  to  begin  not  earlier  than  six  a.  m.,  and  not  later  than  seven 
p.  m.,  but  that  in  no  case,  unless  overtime  is  paid,  shall  working 
hours  exceed  nine  hours  per  day.  Coffee  time  to  be  limited  to  ten 
minutes."  "No  demand  to  be  made  for  a  lump  sum  of  wages  for  a 
single  voyage,  and  crews  to  sign  for  the  round  trip,  to  be  employed 
in  the  loading  and  discharging  coasting  vesels  either  by  them- 
selves, or  along  with  stevedore's  gangs  or  longshoremen.  When- 
ever a  crew  is  signed  from  a  coast  port  to  San  Francisco  and 
return,  and  vessel's  destination  is  changed  or  vessel  is  laid  up  wait- 
ing for  a  berth,  the  master  may  pay  the  crew  off  at  any  time,  but 
shall  pay  in  addition  to  wages  then  earned,  the  fare  back  to  port 
of  shipment  in  money,  unless  crew  shall  agree  to  sign  over  for  a 
new  voyage."  It  should  be  noted  in  the  last  article  just  quoted 
that  there  is  a  change  in  provision  stating  explicitly  that  the  fare 
shall  be  paid  "back  to  port  of  shipment  in  money  unless  crew  shall 
agree  to  sign  over  for  a  new  voyage."  This  is  a  distinct  advantage 
for  the  seaman  over  a  similar  agreement  signed  in  April,  1902, 
quoted  above. 

This  discussion  would  be  incomplete,  possibly  misleading,  with- 
out a  final  word  relating  to  the  present.  The  relations  existing 
between  the  employers  and  the  employees  in  the  shipping  industry, 
are  just  now,  it  seems,  in  a  transitory  stage.  Tliere  is  a  tendency  at 
present  on  the  part  of  the  shipowners,  without  any  serious  objec- 
tions from  the  unions,  to  abandon  the  signed  agreement  which  has 
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prevailed  hitherto,  and  substitute  for  it  what  they  style  a  "Tacit 
Agreement,"  which  is  about  the  same  as  the  former  signed  agree- 
ment without  the  signature  of  the  shipowners  and  the  unions. 
At  the  present  time  the  shipowners'  association  is  under  signed 
agreement  with  only  one  of  the  maritime  unions  of  the  coast,  viz., 
the  marine  engineers.  All  the  other  agreements  with  the  other 
organizations  have  either  expired  and  have  not  been  renewed,  or 
have  been  abrogated  by  the  association.  The  essential  reasons  for 
the  association's  action  in  the  matter,  as  stated  by  their  represen- 
tative, may  be  summed  up  as  follows:  First,  a  signed  agreement 
with  a  union  means  nothing  because  the  union  is  not  incorporated 
and  hence  not  responsible.  Secondly,  the  signed  agreement  has  to 
be  renewed  periodically  and  the  date  of  renewal  is  always  preceded 
by  numerous  demands  from  the  unions  which  if  not  granted,  lead 
to  a  fight  and  "tie  up."  The  shipowners  contend  that  the  signed 
agreement  with  the  unions  is  of  no  value  unless  backed  up  by  good 
faith,  and  that  the  good  faith  can  be  had  just  as  well  without  the 
signed  agreement  and  thus  eliminate  the  objectionable  features  that 
go  with  it. 

The  unions  have  no  serious  objections  to  doing  away  with  the 
signed  agreement,  because,  in  the  first  place,  they  have  a  practical 
monopoly  of  the  supply  of  labor  of  the  shipping  industry  and  are 
so  well  organized  as  to  control  completely  the  men  in  the  various 
branches  of  the  industry.  It  is  to  be  noted  that  most  of  the  men 
who  go  to  sea  are  foreigners  coming  for  the  most  part  from  the 
northern  countries  of  Europe  direct  to  New  York,  the  number 
reaching  San  Francisco  by  way  of  the  Horn  being  comparatively 
small.  The  majority  of  those  on  the  coast  come  across  the  conti- 
nent, with  the  result  that  there  is  no  surplus  from  which  the  ship- 
owners can  recruit  their  forces  in  the  case  of  a  strike,  and  a  virtual 
monopoly  of  the  supply  of  labor  is  enjoyed  by  the  maritime  unions 
of  the  Pacific  Coast.  The  same  fact  that  makes  this  possible,  how- 
ever, on  the  Pacific  Coast  prevents  it  on  the  Atlantic.  The  large 
number  of  immigrants  constantly  landing  in  New  York  and  other 
ports  of  the  Atlantic  Coast  makes  it  practically  impossible  for  the 
unions  to  get  control  of  the  available  labor  force  that  can  be  em- 
ployed on  ships.  The  large  number  of  immigrants  constantly  arriv- 
ing from  Northern  Europe  enable  shipowners  to  obtain  crews  with 
ease  at  all  times. 
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On  the  coast  the  only  man  who  comes  in  contact  with  the 
seamen  is  the  ship's  delegate,  who  is  a  representative  of  the  union. 
Whenever  an  order  is  turned  into  the  shipowners'  office  for  a  man 
or  a  number  of  men,  the  order  is  handed  to  the  delegate  and  he 
secures  the  men.  In  this  way  the  delegate  is  the  only  man  with 
whom  the  sailors  come  in  contact  and  they  naturally  look  upon  him, 
a  representative  of  the  unions,  as  the  chief  factor  in  their  employ- 
ment. This  condition  of  affairs,  the  owners  claim,  makes  the 
seamen  hold  allegiance  to  the  unions  first  and  service  to  the  ship- 
owners second.  For  this  reason  they  would  like  to  dispense  with 
the  ship's  delegate,  but  so  far  they  have  been  unable  to  do  so.  To 
eliminate  the  delegate  would  necessitate  a  complete  change  of  the 
system  of  securing  crews  as  it  exists  at  the  present  time,  and, 
besides,  the  unions  would  not  consent  to  it. 

Under  the  new  plan,  since  the  signed  agreement  has  been 
eliminated,  the  representatives  of  the  unions  and  the  representatives 
of  the  shipowners  meet  together  and  talk  the  situation  over  and 
decide  on  such  terms  as  are  mutually  satisfactory.  The  shipowners 
then  embody  these  terms  in  the  form  of  a  tacit  agreement  and  issue 
them  as  their  rules  governing  men  in  their  employ.  The  unions  do 
likewise,  except  that  they  issue  them  as  their  working  rules  govern- 
ing the  employment  of  members  of  the  unions.  This  is  a  peculiar 
evolution  of  the  wage  scale  agreement,  but  encouraging,  inasmuch 
as  it  adheres  to  collective  bargaining. 
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By  Hon.  T.  D.  Nicholls, 
Member  of  Congress  from  Pennsylvania. 


The  Board  of  Conciliation  for  the  adjustment  of  difficulties  or 
disagreements  arising  between  the  employers  and  employees  in  the 
anthracite  industry  was  established  by  the  award  of  the  Anthracite 
Coal  Strike  Commission  appointed  by  President  RooseveU  to  decide 
the  questions  in  controversy  between  the  operators  and  mine  work- 
ers in  the  strike  of  1902.  This  award  was  based  upon  the  demand 
of  the  miners  for  "satisfactory  methods  for  the  adjustment  of  griev- 
ances which  may  arise  from  time  to  time,  to  the  end  that  strikes  and 
lockouts  may  be  unnecessary."  The  authority  of  this  board  is  con- 
fined strictly  to  the  settlement  of  questions  "arising  under  this 
award."  The  commission  doubtless  found  justification  for  an  arbi- 
tration board  in  other  trade  agreements. 

For  many  years  prior  to  the  award  of  the  Anthracite  Coal 
Strike  Commission,  no  definite  agreement  covering  wages,  prices 
and  other  conditions  of  employment  existed  between  the  miners  and 
operators.  All  employment  was  upon  an  individual  basis.  With 
rare  exceptions,  no  definite  wage  schedule  was  maintained  at  the 
collieries,  to  which  miners  or  operators  could  refer  for  a  settlement 
of  disputes  as  to  what  wages  should  be  paid  in  certain  cases.  The 
■workmen  complained  that  the  absence  of  a  written  or  printed 
schedule  of  wages,  prices  and  standards  enabled  the  employers  to 
reduce  wages  and  increase  the  size  of  the  car  or  ton. 

The  employers  also  claimed  the  right  to  pay  various  wages  to 
those  employed  to  do  the  same  kind  of  work ;  sometimes  employing 
new  men  for  less  than  was  paid  those  whose  places  they  filled. 
This  method  would  finally  result  in  a  general  reduction  of  wages, 
and  caused  the  demand  for  a  minimum  wage  for  each  occupation ; 
the  employer  to  be  allowed  to  pay  as  much  more  as  he  pleased 
in  such  individual  cases  as  he  deemed  worthy.  Many  disagree- 
ments and  strikes  resulted  because  of  the  lack  of  a  definite  wage 
agreement  between  employers  and  employed     Security  of  standard 
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wages  is  very  much  appreciated  by  workmen  generally,  but  lia- 
bility to  sudden  reduction  is  the  cause  of  suspicion  and  irritation. 
Contentment  is  engendered  by  security,  and  discontent  by  inse- 
curity. 

In  some  of  the  exceptional  cases  mentioned,  definite  wage  and 
price  schedules  were  adopted  by  agreement  and  printed  for  general 
use  by  the  miners  and  operators.  Very  little  friction  has  occurred 
in  the  relation  of  employer  and  employees  over  the  questions  defi- 
nitely covered  by  said  schedules,  except  where  general  demands 
for  improved  conditions  have  been  made,  as  in  the  strike  of  1900 
and  of  1902. 

In  addition  to  the  question  of  wages,  and  prices  for  piece  work, 
there  were  other  matters  which  from  time  to  time  caused  friction. 
The  dockage  system,  under  which  an  employee  of  the  company 
judged  the  cars  of  coal  as  they  came  to  the  breaker  to  be  dumped, 
and  deducted  from  the  price  to  be  paid  the  miner,  such  portion 
bf  the  whole  as  he  cared  to  fix  as  a  penalty  for  light  loading  or  for 
impurities  in  the  coal,  was  a  continual  source  of  irritation.  There 
were  charges  that  it  was  used  as  a  more  or  less  uniform  method 
of  reducing  wages,  and  that  docking-bosses  were  employed  for 
that  purpose.  The  system  was  undoubtedly  abused  in  many  places, 
and  in  those  cases  instead  of  causing  miners  to  be  more  careful 
in  loading  clean  coal,  discouraged  them  and  caused  them  to  allow 
the  crime  to  fit  the  uniform  punishment.  I  was  informed  person- 
ally by  a  fellow  miner,  that  having  been  docked  unreasonably  for 
some  time,  he  became  desperate  and  ordered  his  laborer  to  load 
up  the  refuse,  which  he  had  thrown  aside,  until  the  car  was 
nearly  full  and  cover  it  over  with  good  coal.  He  expected  to  be 
charged  with  the  matter  and  haled  before  the  manager,  but  no 
notice  was  taken  of  the  car  by  the  docking-boss,  the  docking  being 
as  usual;  proving  that  no  real  attention  was  paid  to  the  condition 
of  the  cars  and  that  the  docking  was  uniform.  The  manager  com- 
ing into  his  working  place  later  on  and  asking  where  the  refuse 
had  been  placed,  was  informed  of  the  facts  in  the  case.  Instead  of 
discharging  the  miner,  he  caused  the  docking-boss  to  be  discharged 
for  allowing  a  carload  of  refuse  to  pass  unnoticed. 

Trouble  occurred  at  times  over  the  question  of  whether  or  not 
a  regular  time  for  the  noonday  meal  should  be  allowed  the  day  wage 
men  and  boys  employed  in  moving  the  cars  throughout  the  mines, 
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the  officials  claiming  that  work  should  not  cease  while  there  were 
cars  on  hand  to  use,  and  the  employees  claiming  that  the  chance  to 
eat  dinner  was  too  uncertain  and  irregular.  In  the  absence  of  a 
detailed  agreement  many  other  matters  were  the  source  of  unrest 
and  dissatisfaction. 

A  question  that  has  caused  considerable  agitation  for  many 
years  is  the  demand  of  the  miners  that  wherever  practicable  coal 
should  be  weighed  in  the  mine  car  and  the  miner  paid  by  weight. 
This  demand  was  reiterated  in  1900  and  again  in  1902.  In  1875 
the  state  legislature  passed  a  law  providing  that  coal  should  be 
weighed  and  the  miner  paid  by  the  pound,  provided  that  no  other 
method  was  mutually  agreed  upon  by  the  miners  and  operators. 
This  law  has  never  had  any  effect,  being  entirely  ignored  and  lost 
sight  of,  until  its  existence  was  discovered  and  brought  to  the 
attention  of  the  Coal  Strike  Commission.  The  operators  claiming 
that  the  proviso  exempted  them  from  paying  by  weight,  inasmuch 
as  miners  continued  to  accept  employment  and  payment  by  the  cai^ 
for  coal  mined.  The  argument  made  by  the  miners  for  the  abolition 
of  the  car  system  was  that  they  were  expected  to  so  load  the  car  at 
the  working  place  in  the  mine  that  it  would  have  a  minimum  of  six 
inches  of  coal  built  up  above  the  top  of  the  car  by  the  time  it 
reached  the  breaker,  in  some  cases  miles  away  from  the  working 
place.  They  claimed  that  with  the  jolting  and  settling  of  coal  during 
its  passage  over  the  mine  roads  it  was  impossible  to  guarantee  any 
particular  condition  when  the  car  reached  its  destination.  They 
also  argued  that  in  the  endeavor  to  make  sure  that  the  car  would 
have  the  required  height  of  "topping"  when  it  reached  the  breaker, 
they  would  very  often  heap  on  more  than  a  sufficiency,  but  received 
no  extra  payment  for  the  surplus.  Then  again,  under  the  system  of 
dockage  for  light  loading,  they  were  docked  generally  a  minimum 
of  a  quarter  of  a  car,  although  the  topping  may  have  been  only  one 
or  two  inches  less  than  the  required  six  inches.  The  demand  for 
payment  by  weight  was  based  up>on  the  proposition  that  each  miner 
would  receive  payment  for  the  exact  weight  of  coal  in  the  car,  and 
that  this  would  do  away  with  the  unreasonable  requirements  as  to 
topping,  together  with  the  dockage  for  light  loading.  Under  the 
car  system,  miners  working  a  short  distance  from  the  surface  could 
load  their  cars  very  little  over  the  height  of  topping  required,  and 
the  car  would  reach  the  breaker  in  good  condition.     Those  who 
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worked  far  away  from  the  surface  would  have  to  load  their  cars 
with  considerably  more  coal  on  the  top,  in  order  to  allow  for  settle- 
ment while  the  car  traveled  from  the  working  place  to  the  breaker. 
The  inequality  is  clearly  shown,  in  that  one  miner  would  have  to 
load  more  coal  for  the  price  paid  per  car  than  another,  and  yet  be 
more  liable  to  dockage  for  light  loading. 

The  price  of  powder  was  also  the  subject  of  a  long-continued 
agitation.  The  price  usually  charged  for  a  twenty-five  pound  keg  of 
black  powder  was  three  dollars.  In  the  early  eighties  a  reduction 
of  twenty-five  cents  per  keg  was  allowed,  leaving  the  price  at  two 
dollars  and  seventy-five  cents.  The  miners  claimed  that  this  powder 
could  be  bought  in  the  open  market  for  a  little  over  one  dollar  per 
keg,  and  complained  that  they  were  compelled  to  purchase  it  from 
the  coal  companies  at  $2.75. 

For  a  number  of  years  the  miners  had  expressed  a  desire  that 
their  wages  be  paid  semi-monthly  instead  of  once  a  month,  as  was 
the  rule  of  the  region,  with  some  exceptions  in  later  years.  The 
state  legislature  had  endeavored  to  bring  this  about  by  legislation, 
but  until  1 901  the  monthly  pay  continued  to  be  the  rule. 

Organi::ation 

Realizing  their  utter  helplessness  in  fixing  wages  for  themselves 
by  individual  action,  the  anthracite  miners  have  from  time  to  time 
organized  unions  and  united  in  making  demands  for  certain  wages 
and  prices,  and  for  the  privilege  of  having  representatives  of  the 
whole  body  negotiate  with  the  employers  as  to  the  conditions  of 
employment.  These  demands  for  collective  agreements  were  gen- 
erally opposed  by  the  employers,  and  the  disagreements  often  re- 
sulted in  strikes.  These  movements  did  not  always  cover  the  whole 
anthracite  region  and  while  the  miners  of  one  section  would  strike 
the  other  sections  might  remain  in  operation.  These  sectional 
strikes  were  failures  in  most  cases,  and  the  necessity  for  a  more 
general  organization,  including  as  members,  the  miners  of  the 
whole  region,  became  apparent. 

In  1900  the  United  Mine  Workers  of  America  made  its  first 
attempt  to  inaugurate  a  general  demand  for  a  wage  agreement 
between  the  miners  and  operators  of  the  whole  region.  Many 
miners  would  not  join  the  new  movement  because  of  repeated  fail- 
ures of  former  unions,  claiming  that  sectional  struggles  would  again 
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bring  disaster.  Finding  that  they  were  unsuccessful  in  bringing  the 
miners  of  the  whole  region  into  the  union  without  a  definite  policy, 
the  members  in  convention  decided  to  make  general  and  specific 
demands  upon  the  operators  for  improved  conditions.  After  this 
action,  when  it  seemed  that  the  demands  would  be  insisted  upon,  a 
greater  interest  was  taken  in  the  new  union,  and  many  joined  its 
ranks,  thousands  of  them  immediately  preceding  the  day  the  strike 
was  inaugurated.  There  were,  however,  only  about  eight  thousand 
who  had  been  members  long  enough  to  be  reported  to  the  national 
office.  This  strike  lasted  six  weeks  and  was  settled  by  the  accept- 
ance of  notices  posted  by  the  operators  of  a  ten  per  cent  advance 
in  the  day  wages  and  a  reduction  in  the  price  of  powder  from  $2.75 
per  keg  to  $1.50  per  keg,  considered  seven  and  one-half  per  cent, 
accompanied  by  an  advance  of  two  and  one-half  per  cent  in  the 
mining  price. 

The  strike  of  1900  settled  the  powder  question,  and  in  1901  the 
semi-monthly  pay  day  was  instituted.  The  other  matters  were, 
however,  left  as  they  were,  save  for  the  general  advance  in  wages. 
The  operators  had  refused  to  recognize  the  miners'  organization, 
and  no  agreement  or  wage  scale  was  negotiated.  In  1902,  after  a 
failure  to  agree  upon  a  wage  scale  another  strike  ensued,  lasting 
over  five  months  and  involving  the  whole  region.  The  demands 
were  similar  to  those  of  1900  in  that  a  definite  and  detailed  wage 
agreement  was  requested.  As  before,  the  operators  refused  to 
recognize  the  miners'  union  and  make  an  agreement  with  its  repre- 
sentatives. This  strike  was  finally  ended  by  the  appointment  of  the 
Anthracite  Coal  Strike  Commission,  with  authority  to  settle  the 
questions  at  issue. 

Difficulties  of  the  Board 

The  Board  of  Conciliation  was  instituted  as  a  court  for  the 
interpretation  of  the  award  of  the  Anthracite  Coal  Strike  Commis- 
sion, or,  in  other  words,  to  interpret  an  agreement  between  the 
miners  and  operators,  for  both  agreed  to  abide  by  its  terms.  By 
the  very  limitations  of  the  case,  I  judge,  the  commission  was 
unable  to  see  its  way  clear  to  go  into  the  details  of  the  matter  and 
establish  minimum  wage  rates  for  each  occupation  and  fixed  prices 
for  piece  work.  Therefore,  the  award  was  only  general  as  it 
covered  these  matters.    It  simply  provides  for  those  employed  for 
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daily  wages,  **that  from  and  after  April  i,  1903,  and  during  the 
life  of  this  award,  they  shall  be-paid  on  the  basis  of  a  nine-hour  day, 
receiving  therefor  the  same  wages  as  were  paid  in  April,  1902, 
for  a  ten-hour  day. 

"And  that  an  increase  of  ten  per  cent  over  and  above  the 
rates  paid  in  the  month  of  April,  1902,  be  paid  to  all  contract 
miners  for  cutting  coal,  yardage,  and  any  other  work  for  which 
standard  rates  or  allowances  existed  at  that  time,  from  and  after 
November  i,  1902,  and  during  the  life  of  this  award." 

Now,  while  the  authority  of  the  board  is  limited  to  the  inter- 
pretation and  application  of  these  general  awards  as  they  cover 
wages  and  prices,  the  cases  which  come  before  it  concern  actual 
concrete  wages  and  prices.  The  question  is:  what  were  the  wages 
and  prices  paid  in  April,  1902?  The  fact  that  there  was  no  agree- 
ment or  definite  schedule  of  wages  and  prices  in  existence  in  1902 
which  could  be  referred  to  for  evidence,  has  been  the  source  of 
many  complaints,  and  has  made  the  work  of  the  board  very  diffi- 
cult. Proof  might  be  presented  showing  that  a  certain  price  was 
paid  per  car,  but  the  size  of  the  car  left  uncertain;  the  pay  state- 
ments not  showing  the  cubic  contents  of  the  car.  Again,  in  a  dis- 
pute concerning  the  size  of  new  cars  in  use  at  a  certain  mine, 
there  would  not  be  found  any  document  recognized  by  employer 
and  employee  as  an  authority  upon  the  standard  size  of  the  cars  in 
use.  In  one  case  where  a  new  and  larger  car  was  introduced, 
a  disagreement  as  to  the  price  to  be  paid  was  brought  before  the 
board  for  adjustment.  No  standard  could  be  ascertained  from 
the  evidence  presented,  as  there  were  two  sizes  in  use  previous  to 
the  introduction  of  the  new  car.  These  cars  were  both  being  loaded 
for  the  same  price.  The  case  was  disposed  of  by  averaging  the 
sizes  of  both  old  cars  on  the  basis  of  their  proportionate  numbers, 
thus  forming  a  new  basis  for  the  consideration  of  the  relative 
increase  in  size  and  price  of  the  new  car. 

A  disagreement  as  to  the  wages  being  brought  before  the 
board,  the  operator  might  show  that  he  had  been  paying  various 
rates  of  wages  for  the  same  work  in  April,  1902,  and  therefore 
claim  the  right  to  pay  either  rate  to  the  complainant,  whether 
lowest  or  highest.  Disputes  as  to  prices  paid  for  cutting  rock, 
brought  forth  satisfactory  proof  as  to  the  price  paid  in  1902,  but 
left  the  thickness  of  tlie  rock  and  consequent  amount  of  labor 
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expended,  a  matter  of  uncertainty.  The  testimony  of  miners  and 
operators  was  often  in  flat  contradiction,  and  as  oral  testimony 
was  very  often  the  only  kind  of  evidence,  it  made  an  exact  disposi- 
tion of  such  cases  most  difficult.  These  difficulties  were,  however, 
inherent  in  the  matter  because  all  proofs  hark  back  to  April,  1902, 
and  not  even  then  to  a  definite  existing  instrument. 

The  board  has  had  some  serious  disagreements,  but  because 
both  sides  felt  the  responsibility  of  carrying  out  the  main  agreement, 
these  difficulties  were  passed  over  safely.  A  number  of  cases  were 
disagreed  upon  by  an  evenly  divided  board  and  referred  for  settle* 
ment  to  an  umpire,  as  provided  for  in  the  award  of  the  commission. 

In  my  opinion,  a  general  wage  scale  prescribing  uniform  mini- 
mum wages  for  equal  occupations,  hours  of  labor,  and  general  meth- 
ods in  all  matters  of  a  general  character,  and  providing  that  these 
general  provisions  should  be  incorporated  in  each  local  schedule, 
together  with  local  mining  prices  and  necessary  regulations,  would 
reduce  to  a  minimum  the  number  of  cases  referred  to  the  Board  of 
Conciliation.  I  base  this  opinion  on  similar  conditions  coming  under 
my  personal  observation. 

Notwithstanding  the  many  difficulties  which  hamper  the  work 
of  the  Board  of  Conciliation,  I  believe  it  has  justified  the  purpose  of 
its  existence.  I  do  not  contend  that  it  has  given  complete  satisfac- 
tion, for  I  have  pointed  out  the  inherent  uncertainties  as  to  facts  in 
numerous  kinds  of  cases  brought  before  it  for  adjudication  which 
would  render  perfection  impossible.  The  board  was  established  for 
the  purpose  of  adjusting  difficulties  without  recourse  to  strikes  and 
lockouts.  With  few  exceptions  this  has  been  the  result.  It  has 
given  stability  to  the  agreement  between  miners  and  operators  and 
continuous  employment  during  its  terms.  The  personal  contact  of 
the  representatives  of  the  operators  and  miners  as  members  of  the 
board  has  been  beneficial  to  both  interests  and  the  public ;  for  rough 
edges  are  smoothed,  and  unreasonable  prejudice  is  dissipated  by 
personal  contact. 
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THE  WORK  OF  EMPLOYERS'  ASSOCIATIONS  IN  THE 
SETTLEMENT  OF  LABOR  DISPUTES 


By  James  W.  Van  Cleave, 
Chairman  of  the  National  Council  for  Industrial  Defense,  and  Former  Presi- 
dent of  the  National  Association  of  Manufacturers.* 


When  the  Board  of  Editors  of  The  Annals  of  the  American 
Academy  of  Political  and  Social  Science  asked  me  to  write  a  paper 
for  them  on  "The  Work  of  Employers'  Associations  in  the  Settle- 
ment of  Labor  Disputes/'  I  felt  honored.  I  have  been  familiar  with 
the  Academy's  publications  for  years.  Their  contributors  are  men 
who  speak  with  authority  on  the  subjects  which  they  touch.  Every- 
thing which  carries  the  Academy's  imprint  is  studied  all  over  the 
country  by  investigators  and  thinkers  in  the  broad  field  which  it 
covers. 

As  an  employer  for  many  years,  as  president  of  the  National 
Association  of  Manufacturers  for  three  terms,  and  as  chairman  of 
the  National  Council  for  Industrial  Defense  ever  since  its  formation 
in  1907,  consisting  of  228  national,  state  and  local  organizations  of 
business  men,  nearly  all  the  members  of  which  are  employers, 
I  naturally  have  had  a  good  deal  of  interest  in  the  question  which 
I  have  been  asked  to  treat  As  all  of  us  see,  from  the  great  number 
of  labor  disturbances  of  one  sort  and  another  in  1910,  this  question 
is  becoming  more  and  more  an  issue  of  grave  national  concern. 

In  discussing  the  question  which  is  the  subject  of  this  paper  it 
will  be  necessary  to  examine  it  on  all  sides,  and  particularly  to  avoid 
making  the  mistake  of  supposing  that  all  the  blame  for  labor  dis- 
putes belongs  to  the  workers.  Let  me  quote  here  a  few  expressions 
from  an  address  which  I  delivered  at  the  annual  convention  of  the 
Citizens'  Industrial  Association  of  America,  held  in  Chicago,  in 
December,  1906: 

"As  an  advocate  of  fair  play  for  everybody  I  will  say  a  few 
words  to-day  to  my  fellow  employers  on  our  duty  to  give  a  square 
deal  to  our  employees.    We  see  socialists,  anarchists  and  extremists 

*Thl8  article  was  written  by  Mr.  Van  Cleave  Just  before  his  untimely  death. 
It  represents  bis  last  work.  In  blm  the  Academy  lost  a  loyal  friend  and  a 
frequent  contributor  to  its  publications. — (Editor.) 
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of  all  sorts  springing  up  in  large  numbers  all  around  us.  Let  us 
question  ourselves  and  learn  whether  or  not  we  have  had  any  part  in 
generating  these  destructionists. 

"As  we  all  know,  there  are  autocratic  and  oppressive  employers. 
Judging  by  many  of  their  acts  they  seem  to  believe  that  the  rela- 
tions between  capital  and  labor  are  like  those  between  belligerents 
in  war.  .  .  .  With  them  every  sort  of  aggression  which  they  can 
perpetuate  without  coming  into  collision  with  the  statutes  is  fair. 
These  employers  seem  to  think  that  they  are  justified  in  taking 
every  advantage  which  offers  itself  over  their  employees,  and  also 
over  the  public. 

"Of  course  this  dass  of  employers  is  far  in  minority.  It  is 
numerous  enough,  however,  to  reflect  discredit  and  to  inflict  injury 
on  the  entire  guild  of  employers.  It  is  the  one  oppressive  employer 
out  of  the  one  hundred  who  generates  the  wrath  of  the  demagogues 
and  their  dupes.  .  .  .  This  one  sinner,  therefore,  becomes  more 
of  an  enemy  to  the  rest  of  the  members  of  his  order  than  he  does 
to  the  element  which  he  arouses  into  irruption. 

"In  several  ways  the  labor  unions  have  done  good  service  to 
the  workers.  They  have  promoted  a  fraternal  feeling  and  cultivated 
a  spirit  of  mutual  helpfulness  between  men  in  many  sorts  of  occupa- 
tions. They  have  aided  in  advancing  the  wages  of  workers,  and 
thus  have  obtained  for  labor  a  large  share  of  the  profits  which  the 
cooperation  of  labor  and  capital  have  brought.  As  fair-minded 
men  we  must  concede  all  this.  I,  for  one,  have  no  desire  to  take 
away  any  of  the  credit  belonging  to  the  labor  unions  for  any  of  the 
good  which  any  of  them  have  done." 

Holding  these  views,  and  believing  that  workers  have  as  good  a 
right  as  employers  to  organize,  I  welcomed  combination  among 
workers  because  of  the  opportunity  for  collective  bargaining  which 
it  would  oflFer.  Manifestly  it  is  easier  for  an  employer  to  make  a 
contract  with  a  thousand  workers  in  a  body  than  it  would  be  to  do 
this  with  each  of  them  separately.  I  think  a  large  majority  of  em- 
ployers hold  this  view. 

But  here  a  drawback  enters:  We  must  devise  a  way  by  which 
the  unions  shall  be  compelled  to  respect  their  contracts.  They  should 
be  legally  responsible  so  that  the  law  can  reach  them  when  they 
break  faith  with  their  employers,  just  as  the  employers  are  punish- 
able by  law  when  they  violate  their  agreements. 
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This  untrustworthiness  and  irresponsibility  in  labor  unionism  is 
something  of  which  I  have  had  an  embarrassing  personal  experience. 
A  violation  of  contract  by  a  portion  of  the  employees  of  the  Buck's 
Stove  and  Range  Company,  of  Saint  Louis,  of  which  I  am  president, 
resulted  in  the  boycott  which  the  American  Federation  of  Labor 
declared  against  us.  Our  company  is  an  open  shop.  It  employs 
men  regardless  of  their  membership  or  non-membership  in  labor 
societies. 

A  small  number  of  our  employees  who  belonged  to  a  union 
wanted  to  work  fewer  hours  than  they  had  been  working  up  to  that 
time,  and  fewer  than  the  rest  of  our  employees  were  working.  If 
we  granted  their  request  a  corresponding  reduction  would  have 
been  rendered  necessary  in  the  hours  of  the  remainder  of  our  forces, 
who  outnumbered  the  malcontents  many  times  over.  As  this  would 
have  involved  a  curtailment  of  production  which  would  have  placed 
us  at  a  great  disadvantage  as  compared  with  our  competitors  in  Saint 
Louis  and  all  over  the  country,  we  refused  their  request.  The  matter 
was  submitted  to  arbitration,  but  a  general  strike  was  declared  by 
the  local  union  before  a  final  decision  was  made,  thus  violating  a 
contract.  A  boycott  was  set  up  against  our  products,  and  the 
American  Federation  of  Labor  declared  war  upon  us. 

In  defense  of  the  principle  that  an  agreement  is  binding  for 
the  term  which  it  covers,  unless  it  is  changed  by  the  free  and 
amicable  consent  of  all  parties  to  it,  we  were  compelled  to  strike 
back.  We  did  this  in  a  legal  way.  From  the  Supreme  Court  of  the 
District  of  Columbia — ^the  headquarters  of  the  American  Federation 
of  Labor  being  in  Washington — we  obtained  a  temporary  injunction, 
which  was  afterward  made  permanent,  restraining  the  Federation 
from  placing  the  name  of  our  company  on  the  "Unfair"  list  in  that 
organization's  publications.  A  sentence  to  various  terms  in  prison 
was  inflicted  on  certain  officers  of  the  Federation  for  disobeying 
the  court's  orders.  On  appeal  the  case  of  these  offenders  is  now 
before  the  United  States  Supreme  Court. 

Thus  my  experience  of  the  arbitrariness  of  some  of  the  labor 
unions  under  their  autocratic  and  anti- American  leaders,  and  their 
disregard  of  pledges,  give  me  an  especial  reason  for  urging  the 
adoption  of  some  means  whereby  the  unions,  as  unions,  may  be  made 
responsible  for  their  acts.  The  experience  of  most  of  the  other 
employers  of  labor  on  a  large  scale  is  like  mine  on  this  point.    For 
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their  own  and  the  workers'  interest  employers  should  advocate  the 
placing  of  full  legal  accountability  upon  labor  unions,  so  that  the 
duties  and  responsibilities,  as  between  employers  and  workers,  shall 
be  reciprocal  and  equal.  When  this  elemental  demand  of  justice 
and  fair  play  is  met,  employers  will  be  able  to  exert  much  more 
influence  in  the  adjustment  of  labor  disputes  than  they  have  hereto- 
fore. As  a  class,  employers  are  always  glad  to  meet  workers  half 
way  in  settling  disagreements  regarding  wages,  hours  of  work  and 
other  conditions  when  the  workers  present  their  side  in  an  amicable 
spirit,  and  when  they  give  any  assurance  that  their  pledges  will  be 
kept  in  good  faith.  Industrial  peace  is  to  the  interest  of  employer 
and  employee  alike. 

In  support  of  my  assertion  that,  as  a  class,  we  desire  to  settle 
disputes  with  employees  in  a  peaceable  way,  I  will  cite  one  of  the 
planks  of  the  "Declaration  of  Labor  Principles,*'  adopted  by  the 
National  Association  of  Manufacturers  in  1903. 

"The  National  Association  of  Manufacturers  disapproves  abso- 
lutely of  strikes  and  lockouts,  and  favors  an  equitable  adjustment  of 
all  differences  between  employers  and  employees  by  any  amicable 
method  that  will  preserve  the  rights  of  both  parties." 

This  is  the  creed  of  an  organization  of  employers  who  represent 
more  workers  and  more  wealth  than  any  other  combination  of  men 
on  the  globe.  Let  the  reader  of  these  lines  observe  that  the  National 
Association  of  Manufacturers  opposes  lockouts  by  employers  just 
as  strongly  as  it  does  strikes  by  employees.  To  it  the  lockout  is  as 
objectionable  as  the  strike.  With  this  principle  I  have  always  been 
in  hearty  accord.  I  have  been  against  strikes,  lockouts  and  black- 
lists from  the  beginning  of  my  days  as  an  employer. 

Manifestly  the  influence  of  the  National  Association  of  Manu- 
facturers in  the  oiuitable  adjustment  of  labor  controversies  has  been 
far  reaching.  l2has  extended  to  thousands  of  employers  outside  of 
our  organizatioA^/'-^he  same  attitude  is  taken  by  most  of  the  em- 
ployers representell  in  the  228  organizations  affiliated  with  us  in  the 
National  Council  for  Industrial  Defense.  We  have  exerted  our  in- 
fluence in  a  decideoly  practical  way.  When  the  officers  of  the 
American  Federation  oW^-abor  have,  on  several  occasions,  attempted 
to  coax  or  coerce  Conrass  into  the  enactment  of  laws  which,  in 
industrial  disputes,  woukI  virtually  have  abolished  the  injunction 
and  have  legalized  the  boycott,  representatives  of  our  organizations 
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have  appeared  before  Congressional  Committees  and  in  conference 
with  Congressional  leaders,  and  have  given  practical  voice  to  the 
American  hostility  to  class  legislation  of  any  sort.  Thus  the 
special  favors  which  the  labor  union  magnates  asked  from  Congress 
were  refused.  Before  state  legislatures  all  over  the  country  we  have 
done  similar  work.  Our  influence  was  exerted  in  the  same  way  in 
the  Republican  National  Convention  of  1908,  where  we  defeated  a 
plot  by  which  the  same  elements  attempted  to  commit  that  party  and 
its  Presidential  candidate  to  the  policy  of  licensing  a  favored  order 
of  law  breakers  in  the  community. 

Thus  we  have  aided  in  improving  the  relations  between  em- 
ployers and  workers,  have  assisted  in  protecting  the  non-union 
worker  as  well  as  the  employer  in  the  enjoyment  of  his  rights,  and, 
by  example,  have  furnished  to  the  intelligent  and  public-spirited 
members  of  the  labor  societies  an  incentive  to  curb  the  arrogance 
and  rapacity  of  their  leaders. 

At  the  beginning  of  this  article  I  quoted  some  expressions  from 
an  address  which  I  made  in  Chicago  in  favor  of  peace  between 
employers  and  workers.  This  necessity  is  greater  in  1910  than  it 
was  in  1906.  Business  is  more  diversified  and  expanded  now  than 
it  was  then.  Our  manufacturers,  to  a  steadily  increasing  degree, 
outrun  home  consumption.  Coincidentally  with  the  growing  need 
of  winning  new  foreign  markets  for  our  surplus  products  there  comes 
a  closer  competition  between  us  and  the  great  industrial  countries  of 
Europe.  For  these  and  other  reasons  the  establishment  of  industrial 
peace  becomes  more  and  more  imperative  every  year.  At  the  same 
time  anything  like  extended  peace  becomes  more  difficult  to  win  and 
to  hold.  Notwithstanding  the  hard  blows  which  have  been  dealt 
to  them  by  the  courts  in  recent  years,  some  of  the  labor  leaders  are 
getting  to  be  more  arrogant  and  aggressive  than  ever. 

Philadelphia  had  an  illustration  of  this  truth  recently  in  the 
street  car  strike  and  in  the  sympathy  strike  which  followed  it.  Of 
course  the  latter  failed.  Always  and  everywhere  sympathy  strikes 
fail.  Sympathy  strikes  are  the  quickest  and  most  effective  means  of 
alienating  sympathy  from  the  strikers  which  the  mind  of  man  has 
yet  devised.  In  Philadelphia,  too,  at  a  meeting  of  the  American 
Academy  of  Political  and  Social  Science,  shortly  after  the  strike, 
the  head  of  the  American  Federation  of  Labor  renewed  his  denun- 
ciation of  the  judges  and  the  courts  because  the  boycott  has  been 
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outlawed,  because  injunctions  are  still  issued  for  the  purpose,  if 
possible,  of  averting  irreparable  injury,  and  because  the  courts  refuse 
to  draw  any  line  of  distinction  between  law  breakers  among  em- 
ployers and  workers,  labor  unionists  and  capitalists. 

These  outbreaks  of  demagogy  place  obstacles  in  our  way  in  our 
endeavor  to  diminish  the  number  and  the  destructiveness  of  labor 
disturbances.  They  tend  to  make  labor  union  workers  discontented 
and  inefficient,  and,  in  some  degree  at  least,  they  increase  the  cost 
of  living.  Moreover,  they  give  aid  and  comfort  to  the  socialistic 
enemies  of  the  existing  order. 

In  the  election  of  April,  1910,  the  Socialists  obtained  control 
of  Milwaukee,  which  is  the  largest  American  city  to  come  under 
their  sway.  At  its  annual  conventions  the  American  Federation  of 
Labor  has  repeatedly  voted  against  socialist  propositions,  but  by 
many  of  its  teachings  and  practices  that  organization  has  worked 
into  the  hands  of  the  Socialist  party  throughout  the  country.  In  a 
large  degree  the  words  and  deeds  of  the  leaders  of  the  Federation 
contributed  to  the  election  of  Seidel,  Milwaukee's  Socialist  mayor, 
and  of  its  board  of  aldermen  of  the  same  class. 

The  maintenance  of  our  whole  industrial  structure  depends  upon 
the  efficiency  and  the  reliability  of  labor,  and  the  promotion  of  peace- 
able relations  between  employers  and  employed.  As  shown  by  a 
bulletin  recently  issued  by  the  United  States  Labor  Bureau  at  Wash- 
ington, within  the  past  two  years  thirty-two  states  have  enacted 
fifty-four  laws,  or  amendments  to  laws,  in  this  broad  field.  This 
shows  the  importance  of  the  subject.  Some  of  these  statutes,  how- 
ever, are  calculated  to  harm  instead  of  help  our  industrial  interests, 
and  thus  ultimately  to  injure  the  element  which  they  were  designed  to 
aid.  This  is  particularly  true  of  employers'  liability  laws,  a  few 
of  which  were  enacted,  and  other  measures  in  the  same  line  which, 
though  defeated  or  averted,  in  the  sessions  of  some  of  the  legislatures 
in  1910,  are  certain  to  be  brought  forward  in  the  next  sessions. 
Some  of  these  statutes  make  employers'  risks  so  great  that  they 
may  be  compelled  either  to  reduce  wages  or  to  close  their  mills. 

A  labor  measure  was  before  the  Massachusetts  Legislature  at 
Its  recent  session,  however,  which  had  real  merit.  It  provided  that 
no  strike  or  lockout  in  any  activity  in  which  twenty-five  or  more 
persons  were  employed  could  take  place  until  the  controversy  was 
submitted  to  a  competent  tribunal  and  a  finding  had  been  made. 
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Thirty  days'  notice  was  to  be  given  by  employers  or  workers  of  con- 
templated changes  in  wages  or  hours,  the  case,  in  the  interval,  to  be 
appealed  to  a  regularly  constituted  tribunal,  if  requested  by  either 
party.  In  a  general  way  this  measure  was  based  on  a  statute  which 
has  been  in  operation  in  Canada  for  three  years,  except  that  the 
Canadian  law  applies  only  to  mines  and  public  utilities.  A  power- 
ful element  of  the  people  of  the  Dominion,  especially  the  labor  organ- 
izations, like  the  law  so  well  (it  has  resulted  in  the  peaceable  settle- 
ment of  ninety-seven  per  cent  of  the  labor  controversies)  that  an 
endeavor  will  be  made  to  extend  the  statute  so  as  to  cover  all 
industries. 

On  the  other  hand,  the  Massachusetts  labor  leaders,  supported 
by  the  principal  officers  of  the  American  Federation  of  Labor, 
opposed  the  measure  when  it  was  before  the  Legislature  of  that 
state.  They  did  this  on  the  ground  that  the  privilege  of  striking 
suddenly,  and  without  notice  to  employers  or  public,  is  a  powerful 
weapon  of  coercion  in  the  hands  of  the  unions,  and  should  not  be 
surrendered.  This  is  one  of  the  many  points  on  which  the  demands 
of  the  labor  union  chiefs  conflict  with  the  convenience  and  the  rights 
of  the  community. 

But  in  appeals  of  labor  controversies  to  regularly  or  specially 
constituted  tribunals  the  public  should  insist  that  these  bodies  be 
impartial  as  well  as  intelligent.  They  must  be  free  from  prejudice 
of  any  sort,  must  refuse  to  be  swayed  by  the  clamor  of  the  dema- 
gogue or  professional  agitator,  and  must  render  their  judgments 
with  courage  and  absolute  fairness  to  all  interests  which  are  involved. 
In  these  days  of  mobs  and  hired  cliques  this  requirement  of  fear- 
lessness and  evenhanded  justice  on  the  part  of  boards  to  which  labor 
controversies  are  submitted  is  imperative. 

Employers,  workers  and  the  general  public,  however,  should  un- 
derstand that  no  general  or  lasting  industrial  peace  is  possible  except 
through  the  establishment  and  maintenance  of  the  open  shop.  The 
recognition  and  the  application  of  this  truth  form  the  basis  of  the 
success  which  has  been  won  by  the  Saint  Louis  branch  of  the  Citi- 
zens' Industrial  Association  of  America,  one  of  the  228  organizations 
making  up  the  National  Council  for  Industrial  Defense.  I  can  speak 
upon  this  point  with  authority,  for  I  was  one  of  the  founders  of  the 
Association,  and  was  the  head  of  the  Saint  Louis  branch  frcMn  its 
organization  in  1903  to  the  present  day. 
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The  Association  was  founded  to  aid,  by  all  lawful  means,  the 
regularly  constituted  officials  and  machinery  of  the  city,  the  state 
and  the  nation  in  enforcing  the  laws  in  our  community,  to  establish 
cordial  relations  between  employers  and  employees,  and  to  work  for 
the  betterment  of  the  city's  material  and  social  conditions.  Prima- 
rily our  program  was  educational,  and  only  secondarily  was  it  cor- 
rective and  punitive. 

At  the  outset  the  punitive  part  of  our  program  was  rendered 
imperative,  and  we  aided  in  placing  many  law  breakers,  chiefly  labor 
unionists  and  their  accomplices,  in  jail  or  penitentiary,  and  sent 
many  others  into  permanent  exile.  At  the  same  time,  through  lec- 
tures by  men  of  national  repute  on  the  various  phases  of  the  general 
subject  of  industry,  economics  and  good  citizenship,  supplemented 
by  leaflets  distributed  by  the  hundred  thousand,  or  supplied  at  nomi- 
nal figures,  we  carry  on  an  educational  propaganda  which  has 
brought  a  sweeping  transformation  in  the  entire  industrial  situation 
in  the  city  and  its  vicinity.  * 

As  compared  with  other  centers  of  its  class  throughout  the 
country,  the  relations  between  employers  and  workers  are  more 
amicable;  the  open  shop— open  to  union  and  to  non-union  men  on 
equal  terms — is  more  widely  diflfused;  the  number  of  strikes  and 
other  labor  disturbances  are  fewer  in  Saint  Louis  than  elsewhere. 
This  is  one  of  the  results  of  the  work  of  8,000  of  the  leading  citizens 
of  Saint  Louis,  representing  all  parties,  all  religions,  and  all  callings. 
What  the  Citizens*  Industrial  Association  of  Saint  Louis  has  done 
in  the  past  few  years  in  establishing  industrial  peace  in  that  city  can 
be  accomplished  by  the  citizens  of  any  other  trade  center  by  the 
display  of  the  requisite  intelligence,  persistence,  courage  and  tact. 
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WELFARE  WORK  AS  A  WAY  TO  PREVENT  LABOR 

DISPUTES 


By  Truman  S.  Vance, 

Former  Industrial  Secretary,  International  Committee,  Y.  M.  C.  A., 

Warrenton,  Va. 


Welfare  work  is  not  a  new  movement,  but  has  existed  in  some 
form  or  other  ever  since  the  first  employer  was  willing  to  do  a  little 
more  for  his  employees  than  he  had  to  under  wage  and  other  con- 
tract stipulations.  The  name  has  been  applied  only  since  such 
willingness  has  crystallized  into  a  well-planned  and  supervised  work. 
Early  efforts  were  often  wrong  in  principle  because  they  consisted 
mostly  in  giving  for  immediate  need,  regardless  of  whether  that 
need  was  caused  by  misfortune  or  shiftlessness.  The  present  form 
of  work  is  more  the  giving  to  employees  the  opportunity  to  help 
themselves  to  better  position  and  fuller  life. 

While  welfare  work  has  done  much,  and  is  destined,  I  believe, 
to  play  still  greater  part,  in  preventing  labor  disputes,  the  man  that 
inaugurates  such  work  with  this  for  his  purpose  is  foredoomed  to 
disappointment.  Welfare  work  belongs,  not  to  the  realm  of  expedi- 
ency, but  of  love.  One  man  may  do  very  little,  but  in  the  spirit 
of  unmistakable  sympathy  and  intelligent  interest  he  will  establish 
an  inter-feeling  of  good  will  and  confidence  that  makes  labor  mis- 
understandings and  conflict  well-nigh  impossible ;  another  may  have 
the  most  elaborate  schemes  of  schools,  kindergartens,  and  general 
uplift  work  and  in  the  hour  of  extreme  need  find  that  all  his  efforts 
have  been  considered  by  his  employees  as  a  subtle  means  to  keep 
them  from  demanding  their  rights.  Sometimes  the  employee  is 
right.  Men  are  not  wholly  lacking  in  the  industrial  world  who  are 
willing  to  spend  a  few  hundreds  in  a  generous-appearing  way  to 
keep  down  a  discontent  that  would  cost  them  a  ten  per  cent  in- 
crease in  wages;  and  again,  the  man  adjudged  by  his  employees 
out  of  touch  and  sympathy  with  them  is  often  unfit  to  see  more 
than  his  own  side  of  the  question.  Such  men  are  as  great  enemies 
to  the  cause  of  industrial  peace  and  harmony  as  the  harsh  and 
overbearing. 

(381) 


Digitized  by 


Google 


128  The  Annals  of  the  American  Academy 

The  first  welfare  work  with  which  I  came  in  touch  was  of 
a  crude  and  unnamed  type.  The  Winifrede  Coal  Company  was  a 
Philadelphia  concern  with  mines  employing  nearly  a  thousand  men 
at  Winifrede,  West  Virginia.  The  houses,  while  hettef  than  at  most 
of  the  mines,  were  no  better  than  good  business  sense  would  dic- 
tate building,  the  prices  in  the  commissary  department  were  no  better 
than  the  average,  and  throughout,  the  enterprise  was  organized  on  a 
sound  business  basis  that  defended  its  policy  of  betterment  against 
the  charge  of  being  Quixotic,  as  many  mine  operators  at  the  time 
were  inclined  to  regard  it.  In  the  center  of  the  village,  if  a  mining 
town  scattered  for  three  miles  up  and  down  a  narrow  valley  can 
be  said  to  have  a  center,  was  a  little  English-appearing  church,  cov- 
ered with  ivy  and  set  in  the  midst  of  a  well  kept  plot  of  grass.  It 
was  just  a  little  bit  of  refinement  that  the  roughest  miner  uncon- 
sciously reverenced  whether  he  ever  attended  the  services  or  not. 
Besides  building  it,  the  company  added  five  dollars  a  Sunday  to 
the  scant  support  of  the  preachers  of  the  three  denominations  who 
used  the  church.  At  a  battered  old  building  near  by  was  a  library 
where  you  could  get  very  clean  volumes  of  Ruskin  and  Carlyle,  or 
very  much  bethumbed  volumes  of  more  doubtful  literary  merit, 
especially  if  they  afforded  colored  pictures.  A  one-legged  em- 
ployee would  stump  solemnly  down  to  the  library  three  evenings 
per  week  and  Sunday  afternoons,  and  as  solemnly  stump  about  the 
room  in  what  usually  proved  a  futile  search  for  the  volume  called 
for.  Later  the  company  built  a  good  town  hall  and  sent  in  troupes 
of  Japanese  acrobats  and  jugglers,  readers,  and  better  grade  en- 
tertainers. It  paid  the  cost  of  these  beyond  what  crowded  houses 
of  employees  and  their  families  at  small  admittance  yielded.  But, 
like  the  library,  the  church  and  the  five  dollar  spot  of  green  in  the 
preacher's  financial  desert,  it  was  a  token  of  the  company's  interest 
in  them  and  it  stood  the  company  in  good  stead  on  more  than  one 
occasion  during  my  connection  with  it  as  cashier. 

In  1893,  I  believe  it  was,  market  conditions  forced  operators 
to  reduce  the  price  of  mining  from  fifty-six  and  a  quarter  to  fifty 
cents  per  ton.  Practically  all  the  miners  in  the  Kanawha  Valley 
went  on  a  strike,  though  the  labor  in  few  was  organized.  Wini- 
frede miners  continued  to  work  because  they  believed  the  com- 
pany's statement  that  it  could  not  pay  more  than  fifty  cents  a  ton 
for  mining.    Those  of  the  other  mines  ordered  them  to  join  in  the 
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strike.  Their  reply  was:  "You  strike  if  you  want  to.  We  are  going 
to  dig  ooal."  Then  the  rougher  element  of  the  strikers,  500  strong, 
marched  against  the  Winifrede  mines  to  compel  their  closing  down. 
In  anticipation  of  such  a  hostile  move,  the  company  had  ordered 
fifty  repeating  rifles  and  as  many  employees  had  volunteered  to 
defend  the  property.  Twenty-six  were  sworn  in  as  special  con- 
stables and  armed.  Their  determined  stand  prevented  any  violence 
but  I  shall  never  forget  the  thrill  that  went  through  me  as  I  looked 
out  of  my  window  that  night  and  counted  seven  men  stationed  at 
various  points  with  the  moonlight  glancing  from  their  rifle  barrels. 
As  an  adventurous  youngster  I  was  spoiling  for  a  fight  and  the 
thought  of  these  men,  whether  they  were  right  or  not,  being  willing 
to  risk  their  lives  for  the  company  in  which  they  believed,  made  it 
savor  of  a  war-4ime  patriotism.  The  Winifrede  mines  ran  straight 
through  the  strike  and,  out  of  appreciation  of  their  loyalty,  the  town 
hall  was  given  them  and  the  entertainment  course  inaugurated.  It 
was  simply  a  case  of  the  employer  expressing  an  interest  in  the 
employees  by  doing  something  more  than  he  had  to,  and  work- 
ers believing  what  the  company  told  them  of  market  conditions. 

The  only  other  mine  that  ran  steadily  through  the  strike  was 
the  Campbell's  Creek  Coal  Company,  which  was  organized  on  a 
co-operative  basis.  The  company  took  the  first  profits  to  the  extent 
of  ten  per  cent  on  a  fair  capitalization  and  the  rest  was  divided 
among  its  operatives  each  Christmas  in  proportion  to  the  total  wage 
of  each.  Besides  this  they  allowed  the  men  to  buy  their  homes  on 
easy  payments.  When  this  strike  was  ordered  the  superintendent 
called  the  men  together  and  said  to  them :  "We  made  money  dur- 
ing the  first  five  months,  but  the  market  has  gradually  dropped 
during  the  last  two  months  till  we  are  losing  money.  We  have 
cleared  the  company's  ten  per  cent  and  $3,800  to  divide  among  you 
men.  Now  it  is  for  you  to  decide  for  yourselves  whether  you  would 
rather  dig  coal  at  two  cents  a  bushel  and  let  us  clear  about  an 
eighth  of  a  cent  (you  get  back  all  we  make  anyhow,  because  we 
have  our  ten  per  cent  made  already)  or  will  you  run  on  at  two 
and  a  quarter  cents  until  you  lose  your  $3,800  already  earned? 
When  you  get  down  to  our  ten  per  cent  we  will  shut  down  or 
reduce  the  price."  They  decided,  after  a  brief  discussion,  to  ac- 
cept the  two  cents,  as  all  the  profits  would  come  back  to  them  any- 
how.    If  I  remember  aright  they  had  a  total  of  about  $7,000  to 
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divide  among  them  the  following  Christmas,  and  this  was  the 
happy  ending  of  what  proved  a  disastrous  year  to  both  operatives 
and  operators  at  most  of  the  mines  and  all  because  the  company 
had  the  forbearance  to  consider  ten  per  cent  as  a  legitimate  share 
of  the  profits. 

The  causes  of  labor  disputes  are  as  often  imaginary  as  real. 
Without  doubt  there  are  numberless  cases  of  unfair  division  of 
profits,  wages  on  one  hand  and  dividends,  on  the  other,  being  out 
of  proportion  to  the  service  rendered ;  or  conditions  and  surround- 
ings of  the  workers  may  be  needlessly  bad.  But  often  workers 
waste  their  wages  in  dissipation  and  are  rendered  surly  and  dis- 
contented by  the  thought  that  years  of  labor  have  left  them  nothing 
the  gainer  in  anything.  The  welfare  work  done  by  the  Young 
Men's  and  Young  Women's  Christian  Associations  in  industrial 
fields  very  wisely  lets  alone  the  question  of  wages  and  dividends  and 
confines  their  work  to  the  betterment  of  environments  and  morals. 
While  I  was  employed  looking  after  some  cotton  mill  work  in  the 
South,  there  came  to  me  confidential  reports  of  a  marvelous  work 
being  done  in  some  constructwn  camps  along  the  line  of  the  Chi- 
cago, Milwaukee  and  St.  Paul  Railroad's  extension  to  Seattle. 
Soon  one  will  travel  smoothly  along  this  route  to  the  Pacific,  with 
all  the  comfort  of  modem  travel.  Great  bridges  will  attract  but 
passing  attention,  tall  trestles  and  long  tunnels  will  cause  less 
wonder  than  annoyance  at  their  frequency ;  but  here  for  many  months 
thousands  of  men  beside  the  great  rivers  and  among  the  mountains 
builded  and  burrowed  and  dug  and  died  at  the  battle  front  of  indus- 
trial progress.  Hardship  and  monotony  made  the  life  of  all  a  desert ; 
saloons,  gambling  places,  and  fallen  women  made  it  a  hell.  Sunday 
was  not  observed  because  it  would  have  been  a  day  of  dissipation 
likely  to  prove  but  the  beginning  of  a  prolonged  spree  to  many. 

The  first  point  at  which  work  was  taken  up  was  Pontis,  South 
Dakota,  where  some  500  men  were  building  a  $2,000,000  bridge 
over  the  Missouri  River.  Every  bunk  house  was  full  to  overflowing 
and  many  sleeping  in  box  cars,  but  the  company  agreed  to  send 
up  an  old  passenger  coach  to  be  used  for  Y.  M.  C.  A.  purposes. 
But  the  biggest  asset  of  the  work  was  the  secretary,  Mr.  Morrison, 
whose  vigorous  and  novel  methods  of  work  made  equipment  a  sec- 
ondary consideration.  Allow  me  to  quote  from  International  Sec- 
retary Day's  report: 
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"I  found  there  was  no  one  in  charge  of  the  mail  for  the  camp, 
and  as  a  consequence  it  was  brought  from  the  little  post  office  at 
Flora,  two  miles  away,  at  irregular  intervals  and  dumped  on  to 
the  counter  where  were  sold  tobacco,  overalls,  etc.,  with  the  result 
that  in  such  a  promiscuous  mess  it  was  a  common  occurrence  to 
have  letters  lost  or  the  envelopes  worn  out  before  they  reached  the 
owner.  Then,  too,  it  was  impossible  for  any  one  to  register  a 
letter  or  secure  a  draft  from  the  bank  at  Mobridge,  which  was  the 
only  way  for  them  to  send  money  home,  without  losing  a  half  day's 
work,  so  I  suggested  to  Mr.  Morrison  that  he  immediately  take 
charge  of  the  mail  in  the  camp,  build  pigeon  holes  for  the  letters 
and  provide  boxes  for  papers,  etc.,  and  also  offer  to  register  letters 
for  the  men  and  provide  them  with  postage  and  other  conveniences. 
We  also  got  out  immediately  a  large  quantity  of  letter  heads  and 
stocked  up  with  pens,  ink,  etc.,  and  provided  every  bunk  house  with 
suitable  writing  materials  and  urged  the  men  to  write  letters  home, 
offering  to  mail  them  twice  a  day.  The  effect  of  this  was  that 
even  the  foreigners  who  could  not  understand  our  language  could 
understand  our  kindness,  and  they  felt  kindly  toward  Mr.  Morrison. 
The  result  of  this  work  was  that  the  number  of  letters  written 
home  increased  three-fold  immediately. 

"The  car  was  set  on  a  piece  of  track  at  a  convenient  location 
in  the  camp  and  fitted  up  with  electric  lights,  supplied  by  the  local 
plant.  The  company  also  kindly  built  a  storm  shed,  on  one  end 
of  the  car,  putting  in  small  tables  for  reading  and  writing,  pro- 
vided hard  coal  for  the  two  stoves  in  the  coach,  and  extended  every 
courtesy  possible  to  assist  in  making  the  work  a  success.  A  good 
list  of  magazines  and  papers  was  provided;  also  checkers  and 
chess. 

"From  the  day  the  coach  was  opened  it  has  been  used  to  its 
full  capacity.  It  is  open  constantly,  and  men  are  always  found 
there.  Sometimes  as  many  as  fifty  at  a  time,  reading,  playing 
checkers,  chess,  etc.  Gospel  meetings  are  held  in  the  car  on  Sunday 
nights,  and  although  it  seats  but  fifty,  as  many  as  100  men  would 
crowd  into  the  car  for  these  services.  After  a  short  time  the  Sun- 
day services  were  transferred  to  the  camp  dining-room,  where  they 
were  largely  attended.  A  stereopticon  and  talking  machine  were 
provided  and  are  in  constant  use,  some  social  affair  being  conducted 
every  week.    I  visited  the  camp  about  the  middle  of  December  and 
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gave  the  men  a  stercopticon  talk.  Over  two  hundred  and  fifty 
crowded  into  the  dining-room,  filling  every  bench,  some  sitting  on 
tables  and  all  as  orderly  a  congregation  as  one  would  find  in  a 
modem  church.  At  the  close  of  my  talk  I  thought  it  would  be  well 
to  try  to  get  the  men  to  sing  as  a  fitting  close  to  the  evening's  ser- 
vice, the  only  song  I  had  with  me.  *Yield  Not  to  Teriiptation,'  and 
when  Mr.  Morrison  threw  it  on  the  screen  such  singing  I  have 
seldom  heard.  They  fairly  made  the  windows  rattle.  I  closed  the 
meeting,  or  thought  I  had,  but  the  men  did  not  move,  and  some 
one  called  out:  *Let  us  sing  more.'  From  the  only  song  book  in 
the  camp,  an  old  *Gospel  Hymns,'  we  sang  there  an  hour,  the  men 
calling  for  hymns  such  as  *Rock  of  Ages,'  ^Nearer  My  God  to  Thee' 
and  'Where  is  My  Wandering  Boy  To-night.'  When  I  saw  how 
late  it  was  getting  I  announced  that  we  would  sing  one  more  hymn 
and  then  close  to  let  the  cooks  have  the  room  to  arrange  for  their 
early  breakfast.  One  of  the  men,  an  employee  of  the  *bull  gang,' 
leaned  forward  and  in  a  half  whisper  said,  'Don't  close,  partner, 
until  you  pray  for  us,'  and  I  did  pray  as  earnestly  as  I  knew  how 
for  those  hundreds  of  hungry-hearted  men  into  whose  faces  I  was 
looking.  As  we  went  out  into  the  moonlight  one  of  the  men  asked 
me  to  go  to  his  bunk  house  and  talk  with  his  partner  who  had  gotten 
to  gambling.  I  rather  protested  that  it  was  a  delicate  matter  to 
go  into  a  bunk  house  occupied  by  so  many  men  to  talk  upon  that 
matter,  but  he  insisted  that  I  should  go  with  him  and  I  did  so.  As 
we  approached  the  bunk  house  he  explained  that  we  would  find 
them  all  gambling,  but  he  said,  'Don^t  you  be  afraid  to  talk  to  them, 
for  it  will  do  them  all  good.'  To  his  surprise,  we  found  upon  our 
arrival  that  there  was  no  gambling  going  on  in  the  bunk  house, 

and  he  exclaimed,  'Well,  I'll  be partner,  your  meeting  knocked 

out  the  gambling  to-night.' 

"His  partner  proved  to  be  a  strapping  big  fellow  of  about 
twenty-five,  and  he  yelled  to  him,  'Come  here,  Bill,  I  brought  this 
fellow  over  to  talk  to  you  about  your  gambling.'  It  is  needless  to 
say  that  I  was  somewhat  embarrassed,  as  six  or  eight  other  men 
sat  about  the  table  smoking.  However,  I  began  to  get  acquainted 
with  'Bill,'  in  the  meantime  edging  toward  the  door,  and  soon 
got  both  men  outside  where  we  had  a  real  heart-to-heart  talk  over 
the  whole  matter,  with  the  result  that  when  I  left  they  had  cove- 
nanted together  to  both  'cut  it  out.' 
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"Several  barrels  and  large  boxes  of  books  have  been  sent  from 
various  points  on  the  road,  and  carried  free  by  the  company  for 
use  not  only  in  this  camp,  but  this  matter  is  carried  out  along  the 
line  for  150  miles  by  the  secretary  and  distributed  in  small  camps 
in  which  are  quartered  about  1,000  men  in  addition  to  those  at  the 
bridge.  This  is  greatly  appreciated,  and  the  men  frequently  write 
in,  urging  that  more  reading  matter  be  sent  them. 

"Although  the  attraction  of  the  car  kept  a  good  many  men 
from  Mobridge  on  the  next  pay  day,  which  occurred  December 
24th,  a  large  number  of  them  went  up  there,  and  with  money  in 
their  pockets  and  the  Christmas  spirit  in  the  air,  it  is  not  altogether 
strange  that  a  good  many  got  'roaring  drunk.'  Morrison  did  not 
lose  his  head,  but  started  for  Mobridge,  and  when  men  would  get 
drunk  he  would  get  them  into  a  rig  and  haul  them  down  to  Pontis 
and  put  them  to  bed  in  their  bunks.  Among  others  whom  he  took 
care  of  in  this  way  was  a  little  Irishman  who  had  started  in  to  lick 
a  fellow  about  twice  his  size,  and  was  making  splendid  progress 
when  Morrison  stopped  him,  loaded  him  into  a  wagon,  packed  him 
off  to  camp  and  put  him  to  bed.  Before  leaving  him,  Morrison 
secured  a  promise  that  he  would  come  around  the  next  day  and 
sign  the  temperance  pledge.  True  to  his  word,  he  showed  up  about 
seven  o'clock  at  the  bunk  house  where  Morrison  was  then  sleeping. 
Pounding  on  the  door,  he  told  Morrison  he  had  come  to  take  his 
pledge.  After  he  had  signed  it,  Morrison  was  hesitating  whether 
to  pray  with  him  or  not,  as  it  was  a  little  embarrassing  because  of 
the  presence  in  the  room  of  six  or  eight  other  men,  most  of  whom 
were  surveyors.  While  he  was  waiting  undecided  what  to  do, 
there  was  another  knock  on  the  door,  and  a  big  engineer  who  runs 
the  carrier,  a  machine  which  is  used  in  erecting  steel  beams,  walked 
in  and  told  the  secretary  that  he  too  had  come  to  take  the  temper- 
ance pledge,  'for,'  said  he,  Tm  sick  of  the  life  I  have  been  living.* 
After  signing  the  pledge  he  reached  his  big  hand  across  to  Morri- 
son and  said,  'Mr.  Morrison,  I  mean  business.  I  want  to  go  all 
the  way  with  this  thing  and  I  want  you  to  pray  for  me  right  here.' 
They  knelt  beside  one  of  the  bunks  and  both  of  them  prayed  most 
earnestly  for  God's  help  in  saving  this  man  to  the  uttermost. 

"As  they  arose  from  their  knees,  the  little  Irishman  who  had 
been  looking  on  piped  up,  'Boss  Morrison,  ain't  yer  goin'  to  bless 
me  off  too?'    'Certainly  I  will,'  said  Morrison,  and  they  got  on  their 
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knees  beside  the  bunk  and  prayed  that  Mike  might  be  thoroughly 
saved  and  kept  from  his  old  life.  As  they  arose  the  six  surveyors 
came  across  the  room,  and  taking  both  converts  by  the  hand  as- 
sured them  of  their  sympathy  and  help  in  their  new  life — ^thc  first 
converts  of  the  Pontis  Railway  Construction  Camp. 

"One  of  the  worst  evils  of  these  camps  is  the  cashing  of  pay 
checks  in  the  saloons.  This  is  a  great  convenience  to  the  men, 
because  they  cannot  go  to  town  and  get  their  checks  cashed  at  a 
bank  without  losing  a  half  a  day's  work.  The  result  is,  that  they 
go  to  these  places  after  work  is  over,  and  the  saloons  always  make 
it  a  business  to  have  money  on  hand  for  cashing  these  checks ;  they 
invariably  get  a  considerable  part  of  it  back  in  the  drinks,  gambling 
and  other  evils  which  are  found  at  such  places.  I  was  able  to  in- 
duce the  banker  to  send  the  money  to  the  Y.  M.  C.  A.  car  on  the 
condition  that  the  Y.  M.  C.  A.  secretary  guard  the  money,  for  it 
is  a  risky  thing  to  carry  money  three  miles  in  a  buggy  in  that  coun- 
try where  every  man  is  a  law  unto  himself.  At  the  appointed  hour 
Morrison  appeared  at  the  bank  mounted  on  a  'calico'  bronco  with  a 
six-shooter  in  his  belt,  escorted  the  money  to  the  camp,  where  he 
guarded  it  while  it  was  being  paid  out ;  at  the  same  time  he  urged 
each  man  as  he  received  his  money  to  deposit  a  part  of  it  with  the 
banker,  and  as  a  result  over  $2,000  was  put  back  into  the  banker's 
hands  to  the  credit  of  those  hard-working  men — making  over 
$8,000  which  these  men  have  been  induced  to  save  or  send  home  in 
three  months  that  Morrison  had  been  there,  four  times  as  much 
as  they  would  have  saved  before.  It  had  been  customary  there  for 
several  months  to  have  at  least  fifty  drunken  men  in  the  camp,  im- 
mediately following  pay  day,  and  it  was  an  established  rule  that  the 
cooks  would  get  drunk.  The  first  time  the  checks  were  cashed  by 
the  Y.  M.  C.  A.  there  were  but  two  drunken  men  in  the  camp  and 
none  of  the  cooks  were  drunk,  much  to  the  surprise  of  the  manage- 
ment, and  I  imagine  to  the  disappointment  of  the  saloons  at  Mo- 
bridge. 

"Upon  my  recent  visit  to  Pontis,  I  asked  Morrison  about  his 
list  of  'D.  T.'  men  (delirium  tremens)  and  found  that  he  had  but 
two  on  the  list,  one  of  whom  was  Dan,  the  hostler  of  the  camp,  a 
genial,  big-souled  fellow  who  always  boozed  after  pay  day,  and 
never  had  been  able  to  keep  sober  for  a  month  at  a  time.  As  usual, 
Mrs.  Morrison  was  fixing  up  poached  eggs,  toast  and  other  deli- 
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cacies  for  this  poor  fellow,  which  Morrison  took  to  him  in  his  bunk, 
showing  him  other  kindness  in  the  way  of  attention,  and  as  soon 
as  he  was  able  to  be  out  again  they  invited  him  over  to  their  one- 
room  home  for  supper.  As  they  sat  about  the  table  the  sight  of 
the  two  little  boys,  three  and  five  years  of  age,  and  the  home  touch 
which  only  a  woman  can  give,  greatly  impressed  Dan  with  his 
need  of  living  a  better  life.  After  supper  the  conversation  led  to 
his  spiritual  condition  with  the  result  that  before  he  went  home  he 
had  knelt  with  the  family  and  accepted  Christ  as  a  personal  Sav- 
iour. That  was  over  a  month  ago  and  the  change  in  Dan's  life  is 
one  of  the  modern  miracles  which  has  made  a  deep  impression  upon 
the  men  in  that  camp. 

"A  few  days  ago  Mr.  and  Mrs.  Morrison  invited  Dan  and  a 
friend  of  his,  named  George,  to  take  supper  with  them.  When  they 
sat  down  to  the  table,  George  did  not  begin  eating,  but  hung  his 
head.  Dan  asked  him  if  he  was  not  hungry,  and  he  replied,  *Yes, 
but  I  can't  eat  anything  for  I  am  so  ashamed.'  Mr.  Morrison 
urged  him  to  eat  something,  but  he  only  replied,  *I  am  too  ashamed 
of  myself.'  It  seemed  to  Morrison  that  now  was  the  time  to  pre- 
sent Christ,  for  it  was  evident  that  this  was  his  great  need,  and  he 
urged  him  then  and  there  to  take  Christ  as  a  Saviour  and  keeper, 
and  when  the  question  was  put  straight  to  him  as  to  whether  he 
would  do  so,  he  replied,  *Yes,  I  want  to  be  like  Dan.'  The  supper 
was  stopped  and  Morrison,  his  wife  and  the  two  little  boys,  and 
Dan  and  George  all  went  on  their  knees  in  prayer,  and  when  they 
arose  George  had  won  the  greatest  victory  of  his  life.  Dan  went 
around  the  table  and  putting  his  arm  about  George's  neck,  said, 
'Now,  then,  we  are  two  of  a  kind,'  and  supper  was  resumed  and 
finished.  Mrs.  Morrison's  loving  interest  in  and  sympathy  for 
these  sin-tempted  men  had  much  to*  do  with  winning  them  for 
Christ.  When  I  suggested  to  her  one  day  that  I  thought  she  was 
a  heroine  to  make  the  sacrifice  which  she  is  doing  to  live  in  such  an 
isolated  camp  as  that,  she  replied,  'Heroine  nothing.  If  these  other 
women  in  camp  (five  or  six  wives  of  employees)  can  live  here 
simply  to  make  money,  it  certainly  is  no  sacrifice  for  us  to  live  here 
for  a  higher  motive.'  " 

Lack  of  patronage  closed  several  of  the  saloons  at  Mobridge 
and  an  enforcement  of  the  law  forbidding  a  saloon  within  five 
miles  of  a  construction  camp  rid  the  town  of  the  rest  of  them. 
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When  the  bridge  was  finished,  the  car  was  sent  up  and  down  the 
road  serving  a  number  of  points  in  the  same  way.  Camps  at  tun- 
nels that  required  long  periods  of  work  were  provided  with  tem- 
porary buildings  for  social,  educational  and  religious  work.  For- 
eigners were  taught  English;  Americans  given  courses  in  every- 
thing from  English  literature  down  to  the  rudiments.  College  men, 
one  an  LL.D.,  of  Ann  Arbor,  were  really  plentiful,  cast  up  by  dis- 
sipation's tide  and  they  celebrated  a  new  life  by  teaching  night 
classes,  leading  debates  and  aiding  in  social  work,  and  thus  among 
the  greater  number  in  the  camps  the  dead  monotony  of  the  life  was 
broken  by  clean  recreation  and  mental  improvement  instead  of 
wild  abandon,  and  the  cause  of  industrial  peace  and  good  will 
enrolled  the  men  of  real  leadership  along  a  great  railroad  system. 
But  why  give  more  instances  ?  As  our  old  chemistry  professor 
once  said  to  a  student  who  accused  him  of  not  having  read  all  his 
rejected  thesis:  "Mr.  Gaines,  one  doesn't  have  to  eat  a  whole  ox 
to  know  whether  the  beef  is  good  or  not."  So  from  the  great  mass 
of  good  that  is  being  done  among  employees  I  have  given  but  one 
instance  of  modern  welfare  work  that  analyzes  high  in  helpfulness 
and  hopefulness.  It  seems  that  men  are  beginning  to  apply  the 
Master's  teachings  to  the  industrial  problem.  He  once  said  that  we 
should  treat  our  fellow  men  as  we  would  have  them  treat  us.  Men 
recognized  the  wisdom  and  goodness  of  this  and  called  it  the  Golden 
Rule,  but  unfortunately  they  put  it  by  in  a  sort  of  glass  case  of 
impractical  veneration,  to  be  seen  and  admired,  but  not  to  be  used. 
It  is  to  await  the  arrival  of  the  golden  age  it  is  believed ;  while,  in 
reality,  the  golden  age  awaits  a  sensible  use  of  the  Golden  Rule. 
We  have  been  using  the  Iron  Rule,  a  standard  very  like  a  carpen- 
ter's square,  with  one  long  and  one  short  end,  and  labor  disputes 
have  too  often  been  the  result  of  each  side  trying  to  hand  the  short 
end  of  it  to  the  other.  Welfare  work  simply  says  there  is  a  better 
rule  and  has  shown  that  it  is  practical. 
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By  C.  O.  Pratt, 

Chairman,  General  Executive  Board  of  Amalgamated  Association  of  Street 

and  Electric  Railway  Employees  of  America. 


The  sympathetic  strike  judiciously  used  is  a  potent  weapon  for 
good.  Arbitrarily  used  it  is  dangerous  and  would  result  in  a 
calamity.  Self-preservation  is  the  first  law  of  nature.  In  order 
that  the  smallest  amount  of  injustice  may  result  we  have  a  govern- 
ment which  is  supposed  to  guarantee  equal  rights  to  all  and  special 
privileges  to  none,  and  every  citizen  is  guaranteed  the  right  to  life, 
liberty  and  the  pursuit  of  happiness.  The  centralization  of  wealth 
in  the  hands  of  unscrupulous  employers  who  have  studiously  en- 
trenched themselves,  has  changed  these  conditions  to  the  extent 
that  the  interests  of  individuals  are  entirely  lost  sight  of.  Instead  of 
a  government  of  the  people,  by  the  people  and  for  the  people  we 
discover,  in  some  instances  at  least,  that  we  have  incompetent 
municipal  officials  who  are  as  putty  in  the  hands  of  those  who  mold 
and  control  them  for  the  benefit  of  private  interests. 

As  an  illustration  of  a  condition  that  warrants  a  general  strike, 
the  recent  street  car  strike  of  Philadelphia  affords  an  example.  The 
political  and  transit  interests  in  this  city  are  so  interwoven  that  each 
has  tried  to  serve  the  other's  interest  regardless  of  the  rights  of  the 
people.  A  year  ago  the  street  car  men  of  this  city  established  a 
union  for  their  elevation  and  self-preservation.  The  political  inter- 
ests immediately  sought  to  control  the  votes  of  these  men  and  use 
them  as  an  asset  to  their  political  intrenchment.  Paid  spies  and 
detectives  were  worked  into  the  union,  but  notwithstanding  all  the 
efforts  made,  the  carmen  were  not  to  be  controlled.  Because  of  this, 
immediate  plans  were  begun  to  exterminate  the  union  and  its  leaders 
who  were  unwilling  to  surrender  their  political  freedom  and  become 
a  part  of  a  machine  which  has  for  its  purpose  the  perpetuation  of  its 
political  power  and  domination. 

To  sum  up  the  situation  briefly,  it  can  best  be  described  by  a 
statement  that  I  am  creditably  informed  was  made  by  a  representa- 
tive of  the  political-transit  interests  prior  to  the  strike.     "The  car- 
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men's  union  is  going  to  be  exterminated.  We  have  been  successful 
in  electing  a  district  attorney  and  the  courts  arc  at  our  disposal.  The 
city  administration  is  absolutely  with  the  company  and  the  cars  will 
be  run  even  if  necessary  to  man  them  with  the  firemen  and  police- 
men. The  state  constabulary  is  also  at  our  command  and  the  news- 
papers have  been  bought  up.  Through  the  company's  press  agent 
we  have  discredited  the  carmen's  union  with  the  people  and  they 
will  not  have  public  s}Tnpathy.  We  are  going  to  force  the  strike  at 
a  time  of  the  year  when  the  weather  is  most  inclement  and  that  will 
further  incense  the  people  against  the  carmen  and  they  will  also 
practically  be  compelled  to  ride  in  the  cars." 

The  company's  secret  detective  force,  augmented  by  the  city's 
detective  force  attempted  bribery,  intimidation  and  coercion.  Kid- 
napping and  spiriting  to  Moyamensing  Prison  in  order  to  discredit 
and  besmirch  the  character  of  the  carmen's  representatives  were  also 
resorted  to.  This  was  the  elaborate  programme  mapped  out  and 
worked  out  for  weeks  before  the  strike  took  place.  Trickery  and 
treachery  were  resorted  to  in  attempting  to  negotiate  a  settlement 
that  would  of  itself  destroy  the  union  without  a  strike.  Finally, 
wholesale  discharges  of  the  oldest  and  best  employees  of  the  com- 
pany "for  the  good  of  the  service"  forced  a  lockout.  Imported 
armed  thugs  by  the  trainload  were  dumped  into  the  city  to  incite 
riot  and  to  shoot  to  kill.  It  is  currently  reported  that  practically  the 
entire  Pinkerton  detective  force  was  also  turned  loose,  the  state  con- 
stabulary were  brought  in,  "Brownie"  policemen  were  recruited 
from  Bowery  and  Tenderloin  districts,  and  well-known  thugs  and 
criminals  were  uniformed  and  given  guns  and  clubs. 

The  manufacturers  and  merchants  and  business  men's  associa- 
tions all  over  the  country  poured  in  telegrams  endorsing  the  gigantic 
conspiracy  of  the  political-transit  combination,  pledging  moral  and 
financial  support  and  commending  the  company  in  their  refusal  to 
arbitrate.  Polished  perjury  by  men  of  high  rank  was  indulged  in 
an  eflFort  to  misrepresent  the  strikers  and  place  them  in  a  false 
position  before  the  public.  This  was  a  part  of  the  gigantic  "sympa- 
thetic'' combine  of  capitalists,  employers  and  professional  politicians 
who  were  determined  to  destroy  every  vestige  of  the  carmen's  union. 

It  was  an  unequal  contest  for  one  organization  of  labor  to  meet 
single-handed,  deprived  of  every  weapon  of  defense,  and  practically 
pinioned  as  a  target  for  a  hired  band  of  strikebreakers  who  were  put 
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upon  the  cars,  and  the  city's  blue-coated  police,  wrongly  called 
minions  of  the  law.  There  was  a  total  disregard  of  the  rights  of  the 
people  by  the  city  officials,  who  ignored  and  violated  their  oath  of 
office  (notwithstanding  the  fact  that  the  city  has  a  contract  with  the 
traction  company,  which  makes  every  citizen  an  interested  party 
to  a  controversy  which  involves  their  welfare).  After  a  week  of 
most  cruel  and  unwarranted  strife,  there  was  an  open  revolt  on  the 
part  of  the  wage-earners,  organized  and  unorganized  alike. 

Why  should  not  the  wheels  of  industry  be  stopped  in  the  face  of 
such  a  conspiracy  as  this  ?  Should  working  men  and  women  continue 
at  the  wheel  and  turn  out  profits  for  their  ertiployers  to  be  handed 
over  to  the  gangsters  for  the  purpose  of  destroying  their  fellow- 
workers  and  simply  await  their  turn  to  be  selected  for  the  sacrifice 
later  on? 

It  is  claimed  in  their  last  year's  report  that  the  United  States 
Steel  Corporation  realized  a  profit  of  $600  as  an  average  off  of  each 
of  their  employees,  yet  a  large  percentage  of  their  employees  receive 
less  than  $500  for  their  entire  year's  labor.  How  can  a  wage-earner 
support  a  family  decently  on  that  amount  ?  Surely  he  cannot  afford 
to  give  from  that  small  pittance  to  assist  a  fellowman  on  strike. 
The  employer  takes  all  of  the  profits  and,  therefore,  so  long  as  his 
business  is  not  interfered  with  he  can  contribute  that  profit  to  another 
employer  who  has  a  strike  on  his  hands.  When  the  wheels  of  indus- 
try are  stopped  the  profits  to  the  employers  cease,  they  then  have 
financial  losses  of  their  own  to  meet  and  .cannot  give  money  to 
another  employer  to  assist  in  destroying  a  labor  union  and  forcing 
down  wages. 

The  general  strike  in  Philadelphia  was  a  decided  success.  With- 
out it  the  carmen  would  have  failed.  Public  sentiment  would  have 
died  out,  for  the  people  would  never  have  understood  the  true  facts 
as  there  was  not  a  newspaper  in  this  city  that  ever  published  them. 
It  was  an  educational  movement  that  enlightened  the  people  to  an 
extent  that  could  not  otherwise  have  been  done.  They  witnessed  the 
desecration  of  the  stars  and  stripes  by  the  city  police.  They  saw 
innocent  people  arrested  and  railroaded  through  the  courts.  Drivers 
were  not  permitted  to  carry  passengers  in  their  vehicles.  Meeting 
halls  were  raided  and  wholesale  arrests  were  made  without  right  or 
reason.  They  saw  city  officials  deny  the  people  their  constitutional 
rights,  defy  and  set  aside  all  law,  and  prostitute  their  oath  of  office. 
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The  general  strike  was  positive  evidence  before  the  world  of 
the  justice  of  the  carmen's  cause,  and  there  was  no  other  way  by 
which  this  fact  could  be  established.  The  truth  of  the  actual  condi- 
tions became  generally  known  and  understood.  It  was  a  test  and 
an  evidence  of  the  loyalty  of  the  working  class  of  people  to  the 
principles  of  our  republican  form  of  government,  and  proved  con- 
clusively that  they  can  be  depended  upon  to  defend  justice  and 
right  and  the  preservation  of  our  constitutional  liberty  against  any 
foe. 

Our  forefathers  acted  in  sympathy  when  they  threw  off  the 
yoke  of  tyranny  and  f6ught  for  the  establishment  of  a  government 
of  the  people,  by  the  people  and  for  the  people.  Our  own  fathers, 
many  of  them,  from  '6i  to  '65  did  not  stop  to  ask  if  they  had  con- 
tracts with  their  employers  when  they  went  to  the  front  to  fight 
for  the  preservation  of  the  union  and  eventually  the  freeing  of  the 
chattel  slave.  Nor  did  they  stop  to  question  whether  such  an  action 
would  injure  a  friendly  employer.  There  was  a  paramount  issue 
involved  which  surmounted  all  other  questions  that  were  insignificant 
in  comparison.  So  it  was  in  this  strike.  The  combined  employing 
interests,  controlled  by  a  corrupt  political  ring  which  deals  out 
special  privileges  to  one  class  and  attempts  to  terrorize  the  other, 
demanded  the  complete  surrender  of  the  rights  of  the  working 
class.  In  this  they  failed,  and  their  failure  was  due  to  the  sympa- 
thetic or  general  strike,  the  fruits  of  which  are  yet  to  be  more  fully 
realized. 

It  is  true  that  the  innocent  often  times  suffer  with  the  guilty, 
but  the  object  is  to  obtain  the  greatest  good  for  the  greatest  number. 
The  chattel  slave  owners  were  made  to  suffer  and  were  financially 
ruined.  The  wage  slave  owners  of  to-day  are  often  more  brutal 
and  intolerant  than  were  the  chattel  slave  owners.  The  system  may 
operate  differently,  paid  spies,  the  blacklist  and  the  prison  are  used, 
while  the  professional  strikebreaker  acts  as  the  modern  slave  driver 
armed  with  blackjack  and  gun  instead  of  the  rawhide  and  the 
whipping-post  of  former  days. 

A  strike  can  best  be  settled  before  it  actually  occurs.  If  the 
employers  and  the  emjloyees  are  not  sufficiently  broad-minded  to 
meet  in  conference  and  work  out  a  satisfactory  adjustment  of 
differences,  then  voluntary  arbitration  should  be  entered  into. 
Especially  is  this  true  where  a  quasi-public  corporation  is  involved 
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which  affects  the  entire  community.  If  let  alone  the  Philadelphia 
Rapid  Transit  Company  would  never  have  permitted  this  strike  to 
take  place,  but  under  the  political  lash  they  were  compelled  to  say 
"there  is  nothing  to  arbitrate."  The  director  of  public  safety  is  a 
heavy  stockholder  in  this  company.  Why  should  he  not  use  his 
public  office  to  protect  his  private  interests,  politically  as  well  as 
financially  ?  Other  politicians  are  deeply  concerned  in  the  financial 
interests  of  the  Philadelphia  Rapid  Transit  Company.  The  official 
head  of  the  city  was  quoted  as  not  believing  in  arbitration,  either 
in  the  settlement  of  industrial  disputes  or  in  disputes  between 
nations — that  they  must  be  fought  out.  A  so-called  contract  exisls 
between  the  Philadelphia  Rapid  Transit  Company  and  the  city, 
which  permits  the  city  to  have  three  directors  upon  the- company's 
board  of  directors,  the  mayor  is  one,  George  H.  Earle,  Jr.,  was 
another  and  William  H.  Carpenter  a  third.  None  of  these  men 
ever  advocated  or  urged  arbitration. 

Net  results,  thirty  innocent  lives  crushed  out  under  the  wheels 
of  cars  that  were  operated  by  incompetent  and  unskilled  men.  No 
one  knows  how  many  hundreds  of  accidents  occurred  that  will 
cripple  or  maim  people  for  life,  nor  is  it  known  how  many  were  shot 
and  killed  during  the  strife.  Some  one  is  responsible  for  that  sense- 
less strike,  and  the  wanton  sacrifice  of  life.  Nothing  was  gained 
by  the  company  or  the  political  interests.  Indeed,  both  are  in  worse 
repute  and  both  on  the  verge  of  political  as  well  as  financial  bank- 
ruptcy. The  carmen's  union  is  back  to  work  for  the  company  with- 
out having  sacrificed  its  political  freedom.  The  great  civic  awak- 
ening caused  by  the  general  strike  is  yet  to  be  taken  into  account 
The  benefits  that  will  result  therefrom  will  be  immeasurable.  Organ- 
ized labor  in  this  city  has  been  increased  by  at  least  20,000  members 
and  the  work  is  still,  continuing  with  rapid  progress.  Wages 
throughout  the  entire  community  have  been  advanced,  and  other 
employers  have  modified  and  improved  working  conditions  to  an 
extent  unequaled  at  any  previous  time.  Unionism  was  placed  on 
trial.  All  over  the  country  unionism  was  victorious.  No  demands 
were  made  upon  the  traction  company  by  the  carmen,  no  question 
of  new  conditions  was  involved.  It  was  the  breaking  of  a  contract 
by  the  company  made  and  entered  into  by  the  two  contending 
parties  last  June.  It  was  a  prearranged  lockout  of  the  union.  Sen- 
ator McNichol  and  the  Mayor  had  pledged  that  if  the  June  con- 
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tract  would  be  accepted  by  the  carmen  at  that  time  that  they  would 
guarantee  its  fulfillment  by  the  company.  What  a  reflection  upon 
their  guarantee !     What  a  double  cross ! 

A  thorough  organization  of  labor  directed  by  wise  and  conser- 
vative leadership  is  the  strongest  fortification  that  can  be  established 
for  the  preservation  of  our  republican  form  of  government.  It  is 
the  strongest  guarantee  that  our  constitutional  liberties  will  be  pro- 
tected and  perpetuated.  Without  such  an  effective  balance  of  power 
we  will  become  a  judicial  monarchy  controlled  by  selfish  moneyed 
interests  that  will  lead  the  nation  back  to  the  oppression  and  tyranny 
that  our  forefathers  fought  against  and  from  which  they  success- 
fully escaped. 
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STATE   AGENCIES   FOR   DEALING  WITH   LABOR 
DISPUTES— THE  EXPERIENCE  OF  NEW  YORK* 


By  John  Lundrigan^ 
Chief  Mediator,  Bureau  of  Mediation  and  Arbitration,  Albany,  N.  Y. 


It  is  to  be  assumed  that  we  are  all  practical  men  seeking  a 
practical  solution  (perhaps  improvement  would  be  better)  of  the 
existing  relations  between  employers  and  employed.  Therefore  it 
is  well  to  look  over  the  record  of  past  experiences  with  a  view  to 
pointing  out  the  obstacles  encountered  and  with  the  hope,  and  in 
some  degree  the  expectation,  that  at  least  partial  remedies  may  be 
suggested. 

Governmental,  provincial  and  state  laws  are  enacted,  construed 
and  executed — I  almost  said  in  a  spirit  of  confusion — to  say  the 
least,  without  any  active  consultation  or  co-operation  between  the 
separate  government  agencies.  For  instance,  we  find  twenty-five 
states  having  some  form  of  statute  law  dealing  with  this  subject 
and  charging  its  execution  or  enforcement  to  certain  state  officers, 
the  provisions  of  no  two  statutes  being  alike.  Titles  of  officers, 
together  with  their  methods  of  procedure,  compensation,  number  of 
executive  officers,  etc.,  are  so  out  of  harmony  or  proportion  that 
they  might  well  cause  one  unfamiliar  with  our  general  system  of 
government  to  wonder  whether  the  several  states  occupied  har- 
monious or  antagonistic  governmental  relations  with  each  other. 
The  blame  or  responsibility  for  this  condition  rests  on  no  one  and 
nowhere  in  particular  because  of  the  fact  that  until  within  the 
present  generation  there  appeared  to  be  only  few  occasions  when 
it  seemed  either  wise  or  necessary  that  the  government  should 
interfere  directly  with  industrial  relations  between  employer  and 
employed. 

With  the  latter-day  growth  of  industrial  eflFort  through  the 
consolidation  and  amalgamation  of  productive  agencies  represented 
by  the  employing  interests  as  well  as  the  employees*  unions  and 
associations,  we  are  face  to  face  with  the  fact  that  industry  has 

^Extract  from  an  address  delivered  at  the  International  Convention  of  Arbi- 
tration Commissioners  in  Washington,  January,  1910. 
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eliminated  state  lines  in  every  sense  of  the  word  so  far  as  develop- 
ment and  direction,  I  think  I  could  say  control,  are  concerned, 
subject  only  to  certain  police  powers  and  taxation  for  that  portion 
of  its  plant  or  capital  within  certain  state  lines.  The  workingman's 
combination  or  organization  has  long  been  interstate,  but  really 
more  intrastate  or  local,  in  character  than  most  large  employers, 
owing  to  the  generally  known  fact  that  especially  in  matters  which 
might  result  in  an  interruption  of  industry  in  the  form  of  a  strike, 
the  smallest  factor,  that  is,  the  local  organization  directly  concerned, 
must  exercise  original  jurisdiction  or  decision  and  its  course  of 
action  be  sustained  by  the  national  or  international  body;  whereas 
in  the  case  of  an  employing  corporation  which  is  apparently  a  state 
corporation  having  plants  or  facilities  in  other  states,  the  control- 
ling corporate  authority  can  at  its  pleasure  cause  the  cessation  of 
industry  in  any  of  the  states  where  it  operates. 

Then  comes  the  third  estate,  the  general  public,  which  is 
made  up  very  largely  of  employers  and  employees.  This  interest 
is  supposed  to  be  the  special  charge  of  governmental  agencies, 
and  its  welfare  and  protection  their  first  duty.  What  the  public 
as  a  whole  seems  to  want  at  this  time  is  publicity.  That  is,  as  I 
understand  it,  positive,  accurate,  public  official  information.  Believ- 
ing that  when  this  is  promptly  had  public  sentiment  will  compel  a 
reasonable  solution,  my  judgment  conforms  to  this  idea,  at  least  to 
the  extent  that  if  the  expected  relief  does  not  ensue,  government 
will  have  at  hand  the  necessary  information  to  create  and  apply 
such  legislative  and  executive  remedies  as  conditions  warrant.  No 
one  will  fail  to  grasp  the  necessity  for  co-operation  and  uniformity 
in  both  manner  and  method  of  carrying  out  this  principle.  For 
instance,  in  the  case  of  a  corporation  engaged  in  telegraph,  tele- 
phone or  express  business  or  the  manufacture  of  steel,  iron,  paper 
and  many  other  commodities,  the  corporation  may  be  a  state  corpo- 
ration with  its  executive  offices  in  one  state  and  its  productive 
departments  and  energies  in  several  other  states.  It  is  possible 
that  a  large  part  of  the  industry  may  be  interrupted  on  account 
of  a  strike  or  lockout,  and  that  there  may  be  no  interruption  in  the 
state  where  executive  authority  exists.  Under  such  circumstances 
at  the  present  time  there  is  no  possible  legal  method  of  securing 
accurate  information.  I  doubt  whether  or  not  one  can  be  estab- 
lished  except   through    federal   authority,   although   it   might   be 

(398) 


Digitized  by 


Google 


State  Agencies  for  Dealing  with  Labor  Disputes  145 

possible  if  all  state  agencies  had  the  authority  to  investigate  now 
vested  in  some  of  the  states  to  conduct  a  co-operative  investigation, 
i.  e,,  each  state  investigate  that  portion  of  the  industry  involved 
which  was  actually  within  its  own  jurisdiction.  Here  will  be 
seen  the  necessity  for  uniform  authority  and  especially  uniform 
methods,  together  with  actual  co-operation  with  the  other  state 
governments  and  the  federal  government  as  well.  We  should  also 
do  everything  in  our  power  to  encourage  and  secure  the  assistance 
and  co-operation  of  any  and  all  civic  bodies  which  are  not  engaged 
in  open  warfare  on  the  principle  of  industrial  collective  bargaining 
as  well. 

In  the  first  place,  there  should  be  written  into  the  public 
records  of  our  national  industrial  life  definite  information,  com- 
monly termed  statistics,  showing  the  loss  of  industrial  energy 
caused  by  strikes  and  lockouts,  together  with  causes,  methods  of 
termination,  etc.  It  may  be  contended  that  this  is  done  at  present. 
My  answer  is,  this  information  is  at  best  collected  and  computed 
without  any  reference  to  uniformity  of  system  or  method  as  between 
separate  states  or  subdivisions  of  government.  It  is  true  the  fed- 
eral government  undertakes  to  collect  and  compile  this  information 
at  separated  intervals,  but  it  is  nearly  always  confronted  with  the 
situation  that  the  dispute  and  very  often  the  direct  participants, 
especially  the  representatives  of  the  employees,  have  passed  into 
oblivion  before  the  work  is  undertaken.  I  strongly  urge  the  impor- 
tance and  value  of  uniform  methods  in  both  collection  and  compila- 
tion of  statistical  information  on  this  subject  and  recommend  that 
a  committee  be  appointed  to  consider  the  systems  now  in  vogue 
with  the  object  of  recommending  to  this  conference,  or  later  to 
the  participants  therein,  methods  which  will  have  a  uniform  basic 
principle  and  as  nearly  as  possible  similarity  of  detail. 

The  logical  sequence  to  this  recommendation  is  also  an  argu- 
ment for,  in  fact  demonstrates  the  necessity  for,  co-operation  be- 
tween separate  state  boards  and  federal  departments  in  the  collec- 
tion of  information  with  reference  to  disputes  interstate  in  charac- 
ter, as,  for  instance,  the  national  strike  of  telegraph  operators  three 
years  ago,  the  International  Paper  Company  strike  of  last  year 
and  the  hatmakers'  strike  of  the  year  just  closed.  I  venture  the 
opinion  that  no  bureau  or  department  has  or  ever  will  have  reason- 
ably correct  statistical  data  on  those  or  similar  disputes,  mainly 
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due  to  two  causes — lack  of  uniform  methods  and  absence  of  co- 
operation, as  well  as  dearth  of  resources.  Hence  I  trust  this  con- 
ference will,  so  far  as  possible,  encourage  and  promote  the  principle 
and  practice  of  co-operation  between  the  several  states  and  with 
the  federal  government. 

Practically  speaking,  we  will  now  assume  we  have  discovered 
the  existence  of  a  strike  or  lockout.  We  have  provided  and  are 
putting  in  practice  a  comprehensive  system  or  method  of  securing 
and  compiling  the  statistical  information.  Other  states  in  which 
a  portion  of  the  industry  may  be  located  are  co-operating  with  us 
in  this  direction.  But  what  about  making  an  effort  to  terminate 
or  adjust  the  dispute?  Every  man  who  has  had  practical  expe- 
rience will  join  in  the  contention  that  there  is  no  hard  and  fast  rule 
to  go  by,  and  in  the  light  of  experience  I  cannot  refrain  from  sug- 
gesting a  comparison  which  occurs  to  me,  inspired  by  the  remark 
of  an  old  consulting  physician  in  a  case  of  serious  illness.  He 
looked  the  patient  over  carefully,  asked  numerous  questions  and 
later  said:  **Well,  the  patient  is  going  to  recover,  but,"  he  said, 
"do  you  know,  I  would  give  up  the  business  of  a  consulting  physi- 
cian if  I  could  afford  it,  because  I  am  scarcely  ever  called  in  until 
there  is  no  help  for  the  patient  and  when  death  ensues.  I  head  the 
list  of  physicians  in  attendance."  So  with  the  public  official;  he 
is  not  wanted,  often  not  tolerated  until  one  of  the  parties  to  a  dis- 
pute is  at  the  end  of  his  other  resources,  then  said  party  demands 
that  the  public  agency  interfere,  but  the  other  party  says  the  dis- 
pute is  dead.  That  is  human  nature,  I  might  say  human  selfish- 
ness— ^possibly  human  suspicion — and  after  all,  we  might  present 
the  same  attitude  in  the  other  fellow's  place. 

Consequently  the  public  official  who  seeks  to  intervene  in  labor 
disputes  with  the  limited  authority  at  present  vested  in  such  officials 
must  conduct  a  continuous  campaign  of  demonstration  to  his  con- 
stituency, embodying  the  positive  propositions  of  ability,  courage 
and  integrity;  ability  standing  for  actual  and  practical  knowledge 
on  the  general  subject  of  industrial  disputes  and  courage  to  demon- 
strate that  fact,  prepared  after  reasonable  inquiry  to  make  some 
positive  recommendation  or  suggestion  to  meet  or  overcome  the 
questions  in  dispute  and,  if  necessary,  to  take  the  responsibility 
for  criticising  the  position,  attitude  or  contentions  of  either  or  all 
parties  to  the  controversy.     It  goes  without  saying  that  no  one 
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who  has  the  appearance  of  prejudice  or  bias,  or  whose  personal 
or  official  integrity  is  even  doubtful,  can  engage  successfully  in  work 
of  this  character.  Summed  up,  there  is  no  place  in  an  industrial 
dispute  which  has  assumed  the  form  of  a  strike  or  lockout  for  a 
public  official  who  has  neither  the  ability  to  recommend  some 
reasonable  method  of  solving  the  problem  presented  nor  the  courage 
to  present  it. 

This  brings  us  to  the  stage  where  mediation  and  conciliation 
have  failed,  and  what  then?  It  seems  to  me  that  depends  on  the 
character  and  importance  of  the  industry.  If  it  be  of  a  public  or 
quasi-public  service  character,  necessary  to  the  welfare,  comfort  or 
convenience  of  the  general  public,  there  should  be  forthwith  a 
thorough  public  investigation  conducted  by  the  state  or  govern- 
mental body  having  jurisdiction  in  the  premises.  And,  by  the  way, 
state  and  national  statutes  should  be  created  or  strengthened  so 
that  either  the  federal  or  state  government  should  have  jurisdiction 
in  every  such  situation.  I  am  firm  in  the  belief  that  if  it  were  a 
generally  accepted  fact  that  a  full  and  thorough  official  investiga- 
tion of  every  important  strike  and  lockout  would  be  promptly  made 
and  a  formal  finding  and  public  official  recommendation  ensue,  a 
very  material  reduction  in  the  volume  of  such  disputes  would  be 
effected. 

But,  my  friends,  here  is  the  rub.  It  takes  time  and  money  to 
conduct  investigations.  As  a  matter  of  fact,  it  takes  time  and 
money  and  tact  and  patience  and  oftentimes  self-restraint  to  do 
almost  any  of  the  things  indicated  in  the  mystic  words,  "concilia- 
tion, mediation  and  arbitration.'^  Have  we  said,  or  can  we  say,  that, 
given  so  many  more  dollars,  we  will  return  it  manifold  to  the  state 
through  minimizing  interruptions  to  industrial  energy?  Whether 
or  not  such  statements  would  be  credited  is  another  matter.  In 
any  event,  it  is  a  foregone  conclusion  that  a  percentage  of  our 
people  would  immediately  raise  the  question  of  governmental 
interference  with  individual  or  property  rights,  which  could  well 
provoke  the  retort  that  labor  disputes  are  about,  if  not  quite,  the 
only  phase  of  human  existence  or  endeavor  in  which  government 
does  not  now  interfere  and,  I  might  add,  while  I  am  at  this  time 
opposed  to  compulsory  arbitration,  industrial  disputes  are  about 
the  only  form  of  human  contention  in  which  government  does  not 
arbitrarily  compel  adjustment. 
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Then  we  always  have  with  us  the  individual  who  insists  on 
preserving  the  autonomy  and  authority  of  the  state.  I  would  have 
no  objection  to  his  contention  if  the  factors  composing  our  industrial 
life  were  confined  to  state  limits  or  jurisdiction.  We  all  realize 
this  to  be  not  only  an  impossible  proposition,  but  an  undesirable 
one  as  well.  We  are  in  an  age  of  combination,  the  doing  of  things 
collectively,  especially  as  appHed  to  industry,  and  it  stands  to  reason 
if  there  is  to  be  any  effective  supervision  or  regulation  it  must  be 
collective  or  at  least  co-operative  in  character.  As  a  matter  of 
fact,  in  nearly  all  large  avenues  of  employment,  especially  those 
that  are  public  or  semi-public  service  in  character,  the  individual 
employer  has  given  way  to  the  corporation,  which  is  a  creature  of 
government.  I  can  see  no  good  reason  why,  when  through  the 
medium  of  a  labor  dispute  an  industry  controlled  by  a  corporation 
is  suspended  or  seriously  impaired  in  operation,  the  stockholders, 
to  say  nothing  of  the  public,  are  not  entitled  to  know  the  cause 
thereof.  It  would  also  seem  that  this  knowledge  would  be  of  great 
importance  to  the  legislative  branches  of  government  in  order  that 
if  legislation  were  advisable  or  necessary  it  might  be  based  on 
reliable  information. 

Turning  to  the  federal  department  of  labor  and  federal  legis- 
lation on  this  general  subject,  I  believe  no  one  at  all  familiar  with 
the  recent  industrial  history,  especially  the  two  critical  situations 
on  the  railroads,  first  the  so-called  Western  Association  dispute 
three  years  ago  and  a  year  later  the  dispute  on  the  railroads  in  the 
South,  will  other  than  thank  Providence  and  the  United  States 
Congress  that  we  had  such  a  statute  as  the  Erdman  Conciliation 
Act,  and  it  might  well  be  said,  such  capable  men  as  Commissioner 
of  Labor  Neill  and  Chairman  of  the  Interstate  Commerce  Com- 
mission Knapp,  to  administer  it.  Inasmuch  as  this  is  practically 
all  of  the  executive  authority  the  federal  government  has  thus  far 
enacted  into  law  on  this  subject,  it  would  perhaps  be  well  to  con- 
sider whether  or  not  it  is  adequate  to  meet  conditions  which  may 
at  any  time  arise.  Personally,  I  am  of  the  opinion  that  it  is  not. 
As  a  matter  of  fact,  a  situation  familiar  to  several  of  those  present 
appears  to  have  existed  on  the  Great  Lakes  during  the  entire  season 
of  navigation  for  1909  which  was  investigated  so  far  as  possible 
by  the  combined  boards  of  arbitration  of  several  of  the  great  states 
of  the  Union,  which  according  to  a  statement  signed  by  them  con- 
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tained  many  grave  contentions,  and  apparently  involved  nearly 
8,000  workpeople  as  well  as  a  loss  to  industry  which  cannot  be 
measured  or  computed.  No  single  state  had  either  sufficient  juris- 
diction or  equipment  to  make  proper  inquiry.  Although  I  am 
merely  stating  a  fact  in  asserting  that  all  the  representatives  in  the 
joint  conciliation  board  were  of  the  opinion  that  a  full  inquiry 
should  be  made,  I  believe  the  federal  law  should  be  so  amended 
as  to  include  all  interstate  commerce  industrial  disputes  within  the 
jurisdiction  of  conciliation  and  investigation. 

Another  point  I  desire  to  make,  in  justice  to,  rather  than  in 
criticism  of,  the  present  federal  officials  charged  with  its  execution. 
It  seems  to  me  that  both  the  federal  commissioner  of  labor  and  the 
chairman  of  the  Interstate  Commerce  Commission  are  so  thor- 
oughly and  completely  engrossed  with  other  important  and  often 
imperative  administrative  duties  that  they,  not  the  present  indi- 
viduals but  the  officials  referred  to,  should  be  relieved  of  the 
administration  of  this  law,  and  other  agencies  provided.  I  also 
believe  the  principle  of  permissive  or  positive  right  of  official  inves- 
tigation should  be  incorporated  into  the  law  and  that  the  present 
avenue  for  appeal  by  either  party  should  be  retained  as  well.  This 
would  eliminate  the  possible  contention  as  to  the  right  or  jurisdic- 
tion of  government  to  intervene,  without  taking  away  any  relief 
now  afforded  to  the  contestants  and,  which  is  perhaps  of  more 
importance,  permit  the  governmental  agency  to  determine  when 
intervention  or  investigation  was  advisable  or  necessary  without 
waiting  for  request  from  either  party. 

Another,  and,  in  so  far  as  it  can  have  practical  application, 
perhaps  the  most  important  phase  of  the  whole  subject,  is  preven- 
tion of  strikes  and  lockouts.  At  times  this  looks  to  be  an  impos- 
sible proposition,  but  when  we  stop  to  think  of  the  many  ramifica- 
tion's of  human  existence  which  in  the  past  were  admittedly  or  at 
least  negatively  impossible  of  correction  which  time  and  education 
have  solved,  we  are  encouraged  to  renewed  effort,  firm  in  the 
belief  that  human  character  is  being  continually  elevated  and  puri- 
fied and  that  our  constantly  enlarging  and  improving  educational 
facilities  must  and  will  aid  materially  in  the  substitution  of  right 
for  might,  reason  for  force  and  conciliation  coupled  with  arbitra- 
tion for  strikes  and  lockouts.     Summed  up  in  that  potent  phrase, 
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"Let  us  reason  together/*  We  said  in  substance  in  our  1901  report 
to  the  New  York  State  Legislature: 

A  somewhat  new  development  is  being  manifested  in  our  industrial  life 
by  the  creation  and  organization  of  associations  of  employers.  .  .  .  If  the 
dual  organizations  of  employers  and  employees  realize  and  recognize  their 
interest  in  and  dependence  on  each  other  and  each  within  its  proper  sphere 
gives  consideration  to  the  claims  and  contentions  of  the  other,  good  rather 
than  evil  must  result.  ...  It  goes  without  saying  that  practically  all 
employers  in  a  given  locality  engaged  in  the  same  general  avenue  of  industry 
are  natural  competitors  and  in  a  position  to  grant  practically  the  same  terms 
and  conditions  of  employment,  which  must  have  the  effect  of  eliminating 
the  labor  cost  as  a  factor  in  competition.  Therefore  agencies  through  which 
uniform  terms  and  conditions  of  employment  can  be  established  in  competi- 
tive industry  are  more  just  and  feasible  than  the  enactment  of  separate  bar- 
gains by  separate  employers  ami  individual  employees  or  separate  groups  of 
employees.  We  know  of  no  vehicle  through  which  this  can  be  accomplished 
except  that  of  the  trade  agreement 

I  can  see  no  reason  to  vary  one  iota  from  the  text  as  then 
written  on  the  subject  of  providing  the  most  reasonable  expedient 
now  at  hand  for  a  clear  and  comprehensive  understanding  between 
the  organized  forces  of  capital  and  labor.  It  is  nevertheless  a  fact 
that  many  strikes  have  occurred  as  a  result  of  the  single  contention 
"whether  or  not  an  existing  trade  agreement  should  be  renewed." 
We  have  met  this  situation  by  urging  parties  to  such  agreements 
to  inaugurate  a  specific  provision  in  all  new  agreements  and  old 
ones  renewed  providing  that  "This  agreement  shall  be  in  full  force 

and  effect  from (date)  to (date) 

and  thereafter  until  either  of  the  parties  shall  have  given  the  other 

(number)  days'  notice  in  writing  of  their  intention  to 

terminate  the  same,  and  that  nothing  contained  herein  shall  be  con- 
strued to  prevent  either  party  from  proposing  any  amendment  to 
take  effect  at  any  time  after  the  original  period  designated."  The 
effect  is  to  provide  a  continuous  agreement  which  can  easily  be  ter- 
minated and  at  the  same  time  give  ample  opportunity  for  discussion 
and  amendment.  Our  experience  justifies  the  contention  that  this 
provision  is  assisting  materially  in  preventing  strikes  and  should  be 
generally  recommended. 

The  policy  of  the  New  York  State  Bureau  of  Arbitration  in 
dealing  with  this  subject  is  so  clear  that  he  who  runs  may  read. 
We  enter  into  no  defense  of  our  position  or  policy,  neither  do  wc 
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apologize  for  anything  connected  with  our  treatment  of  this  sub- 
ject except  our  own  personal  limitations.  Since  the  establishment 
of  the  present  bureau  in  1901,  all  of  the  energy  and  effort  at  our 
command  have  been  directed  toward  seeking  to  conserve  honorable 
industrial  peace  between  employer  and  employed.  At  no  time 
during  that  period  have  we  been  able  to  see  how  this  could  be  gen- 
erally accomplished  except  through  the  medium  of  mutual  under- 
standings between  the  employers  and  employed.  The  only  sane 
method  of  which  we  are  yet  aware  is  what  is  usually  termed  mutual 
bargaining  or  trade  agreements,  coupled  wjth  provisions  for  local 
or  other  arbitration  of  questions  which  cannot  be  mutually  decided  or 
that  arise  outside  of  such  agreements.  We  have  proceeded  on  the 
theory  that  as  a  general  proposition  the  most  lasting  and  satisfac- 
tory industrial  peace  can  be  secured  through  agreements  made  by 
the  parties  at  first  interest  and  we  have  stood  ready  to  furnish  such 
data,  advice  or  information  as  we  were  possessed  of  to  either  or 
both  parties.  On  the  other  hand,  where  there  has  been  a  continued 
interruption  of  industry  causing  not  only  loss  and  inconvenience  to 
the  parties  directly  involved  but  to  the  general  public  as  well,  we 
have  not  hesitated  to  place  the  responsibility  where  it  appeared  to 
us  to  rightly  lie  and  in  the  case  of  serious  interruption  of  public 
utilities  or  practical  public  service  corporations  to  go  so  far  as  to 
suggest  the  possible  necessity  of  compulsory  settlement.  Public 
officials  or  others  engaged  in  an  honest  effort  to  promote  indus- 
trial peace  along  the  foregoing  lines  need  not  expect  either  con- 
sideration, support  or  sympathy  from  those  who  believe  in  the 
right  of  might. 

We  see  men  who  appear  to  be  fair-minded  and  intelligent  on 
most  subjects  insisting  on  the  right  of  their  interests  to  consolidate 
and  amalgamate  and  absolutely  denying  such  right  to  the  other 
fellow;  men  decrying  paternalism  and  contending  for  the  absolute 
right  to  dictate  the  conditions  under  which  other  men  shall  earn 
their  living.  We  prefer  to  look  at  the  whole  subject  of  our  indus- 
trial life  from  the  viewpoint  that  its  development  has  been  so 
wonderfully  vast  and  rapid  that  many  of  its  important  ramifica- 
tions have  been  at  least  partially  neglected,  the  bad  effects  of  which 
are  becoming  more  patent  and  for  which  remedies  must  and  will 
be  provided.  Organization  is  here,  both  of  capital  and  labor,  and 
here  to  stay      There  are,  no  doubt,  many  phases  of  organization, 
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corporate  and  otherwise,  capital  and  labor,  that  are  harmful  and 
even  wrong.  Let  us  seek  to  cure  the  evil  instead  of  undertaking 
to  kill  the  principle. 

It  seems  a  pretty  good  proposition  to  subscribe  to  that  gov- 
ernment is  greater  than  any  of  its  creations  whether  they  be  citizen 
or  corporation,  and,  it  might  as  well  be  said,  greater  and  more 
important  than  any  of  its  sub-divisions;  and  I  believe  that  govern- 
ment will  eventually  find  a  way  to  dispose  of  this  question  in  such 
a  manner  as  to  operate  for  the  general  good,  even  if  it  is  necessary 
to  interfere  with  some  of  the  so-called  existing  rights  of  individual 
citizens,  corporations,  organizations  or  even  sub-divisions  of  gov- 
ernment. 
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THE  NEXT  LEGISLATION  ON  INDUSTRIAL  DISPUTES 
IN  MASSACHUSETTS 


By  Robert  Luce,  Esq., 
Boston,  Mass. 


Throughout  most  of  the  world  existing  laws  for  the  control 
of  industrial  warfare  are  accomplishing  relatively  small  results.  For 
example,  in  Massachusetts  in  the  five  years  1904  to  1908,  inclusive, 
there  were  950  strikes,  affecting  3,196  establishments,  involving 
94,923  strikers,  throwing  out  of  work  45,535  other  employees,  thus 
causing  loss  of  wages  all  told  to  140,458  workers,  who  lost  approxi- 
mately 5,353,839  working  days,  which  at  the  average  wage-rate 
meant  a  loss  to  the  employees  of  about  $8,500,000,  with  a  loss  to  the 
employers  of  corresponding  profits,  to  say  nothing  of  waste  through 
idle  plants,  interest  on  idle  capital,  loss  of  customers,  and  damage 
to  allied  industries.  About  twenty-four  per  cent  of  the  strikes 
wholly  succeeded ;  thirteen  per  cent  succeeded  in  part ;  five  per  cent 
were  reported  as  "indefinite  or  unsettled,"  and  fifty-eight  per  cent 
failed ;  two-fifths  succeeded  wholly  or  in  part ;  three-fifths  failed. 

In  Austria  in  1906  there  were  1,083  strikes,  aflFecting  6,049 
establishments.  In  Belgium  in  the  five  years  covered  by  the  report 
of  1907  there  were  474  strikes,  affecting  1,281  establishments.  In 
France  in  1906  there  were  1,309  strikes,  affecting  19,637  establish- 
ments. In  Germany  in  the  same  year  there  were  3,328  strikes, 
affecting  16,246  establishments;  in  Great  Britain,  486  strikes  and 
lockouts.  Russia  had  1,765  strikes  in  ten  years.  Arbitration  as  a 
remedy  has  not  met  expectations.  Of  the  547  strikes  in  Massa- 
chusetts in  the  three  years  ending  with  1908,  only  twenty-three  were 
settled  by  arbitration,  four  per  cent,  one  in  twenty-five.  Of  very 
close  to  14,000  strikes  in  the  United  States  in  five  years,  less  than 
two  per  cent  were  so  settled.  Yet  long  after  the  agitation  for  arbi- 
tration began  in  the  middle  of  the  last  century,  enthusiastic  re- 
formers thought  it  the  panacea  for  labor  troubles.  When  in  Eng- 
land they  began  working  for  it,  they  seem  to  have  thought  it  the 
idea  embodied  in  the  Conseils  de  Prud  'hommes,  the  industrial  tri- 
bunals created  by  Napoleon  when  at  the  h^ig^ht  of  his  power.  These 
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have  indeed  for  a  hundred  years  served  France  admirably,  but  their 
success  has  been  due  to  the  reason  that  they  concern  themselves 
only  with  shop  disputes  where  the  facts  can  be  known.  It  was  sup- 
posed their  principle  was  put  into  Lord  St.  Leonard's  Act  of  1867 
and  the  Arbitration  Act  of  1872.  Under  these  two  laws,  however, 
not  a  single  application  was  ever  made,  and  in  1896  the  present  plan 
was  substituted,  being  a  mild  measure  for  voluntary  conciliation 
and  arbitration.  This  brought  about  in  the  next  seven  years  the 
settlement  by  arbitration  of  an  average  of  twenty-two  cases  a  year, 
about  three  per  cent  of  all  the  strikes  and  lockouts. 

In  this  country  New  Jersey  and  Pennsylvania  led  the  way, 
being  followed  by  Massachusetts  in  1886  with  the  creation  of  its 
present  Board  of  Conciliation  and  Arbitration,  largely  due  to  the 
interest  of  Senator  W.  L.  Douglass,  afterward  Governor.  Great 
hopes  were  entertained  of  it.  Yet  it  has  not  ended  strikes,  has  not 
even  conspicuously  lessened  industrial  warfare. 

The  reason  is  not  far  to  seek.  There  are  two  classes  of  disputes 
in  industry,  one  relating  to  things  that  have  happened,  one  relating 
to  things  that  are  to  come.  By  far  the  greater  number  of  strikes 
concern  things  that  are  to  come,  such  as  wages  and  hours.  Arbi- 
tration is  all  right  when  the  past  is  concerned,  almost  always  sure 
to  fail  when  the  future  is  concerned.  Arbitration  means  reference 
to  an  umpire  with  an  obligation  to  be  bound  by  the  decision,  a  vol- 
untary obligation  here,  a  compulsory  obligation  in  New  Zealand. 
A  decision  on  the  basis  of  known  facts  will  be  accepted  as  it  is  in 
the  case  of  lawsuits.  There  one  party  is  right  and  the  other  wrong. 
But  when  the  future  is  in  issue,  both  parties  may  be  right.  The 
employer,  for  instance,  may  be  within  his  rights  when  he  says  he 
cannot  afford  to  pay  more  than  two  dollars  a  day ;  the  employee  may 
be  equally  justified  in  saying  he  cannot  afford  to  take  less  than  two 
dollars  and  fifty  cents.  The  solution  must  be  a  bargain,  not  a 
decision,  for  a  decision  impHes  a  basis  of  known  facts.  Men  will 
not  consent  that  third  parties  shall  make  bargains  for  them.  Fur- 
thermore, in  the  case  of  a  sympathetic  strike  there  is  literally  "noth- 
ing to  arbitrate."  Voluntary  arbitration,  then,  should  be  retained 
for  cases  such  as  the  interpretation  of  a  contract,  where  the  facts 
can  be  ascertained.  Many  shop  agreements  now  provide  for  arbi- 
tration of  this  sort.  But  for  disputes  relating  to  the  future  the 
remedy  is  to  be  sought  elsewhere. 
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Compulsory  arbitration,  as  attempted  in  Australasia,  will  in  all 
probability  not  be  tried  here  in  our  time,  for  two  reasons:  first,  it 
is  contrary  to  American  conceptions  of  individual  liberty;  and  sec- 
ondly, it  is  based  on  an  economic  fallacy — the  notion  that  wages 
can  be  fixed  by  law,  for  that  is  what  it  amounts  to.  That  was  at- 
tempted nearly  six  hundred  years  ago,  by  the  Statutes  of  Laborers, 
after  the  Black  Death  carried  off  half  the  population  of  England. 
It  has  been  elsewhere  tried  since,  always  with  failure  and  disaster 
in  its  train.  No  judge,  no  legislature  is  competent  to  prescribe 
what  an  employer  shall  pay  a  workman.  No  employer  will  consent 
to  wages  that  spell  ruin;  no  workman  will  accept  wages  less  than 
he  can  earn  elsewhere.  Compulsory  arbitration,  therefore,  is  not 
the  thing  here  to  be  tried. 

Study  of  the  problem  in  the  light  of  experience  brings  into 
relief  two  of  its  phases:  First,  it  becomes  clear  that  remedies  so 
far  tried  have  been  in  large  measure  spoiled  by  the  fact  that  they 
were  applied  after  the  disputants  had  become  embroiled,  after  war 
had  been  declared,  after  the  battle  was  on,  when  passion  had  em- 
bittered the  situation,  when  pride  had  made  conference  useless  and 
concession  impossible.  These  remedies  mean  the  pound  of  cure 
instead  of  the  ounce  of  prevention. 

Secondly,  it  becomes  clear  that  there  are  three  parties  to  every 
industrial  dispute,  the  public  being  a  third  party.  When  Charles 
Francis  Adams  began  urging  this  seven  or  eight  years  ago,  he  was 
met  even  by  men  of  intelligence  with  the  argument  that  only  em- 
ployer and  employee  were  concerned,  and  that  it  was  the  business 
of  nobody  else.  For  the  state  to  interfere  in  a  private  quarrel,  was 
thought  preposterous.  Now  men  are  coming  to  see  that  every 
quarrel  affecting  commerce  or  industry,  involves  the  prosperity  of 
the  community,  and  that  neither  the  wage-earner  nor  the  wage- 
giver  has  a  right  to  injure  his  fellows  in  order  to  better  his  own 
condition  unfairly.  It  is  now  seen  that  every  strike  injures  the 
public;  some  strikes  do  serious  injury.  For  instance,  a  despatch  to 
the  Boston  "Herald/^  of  February  7th,  said  that  the  expense  of  the 
Ludlow  strike  to  the  little  town  amounted  to  $8,500,  and  taxes  would 
be  raised.  "The  merchants  have  felt  it  severely  and  it  will  take 
many  of  them  some  time  to  get  on  their  feet  again." 

The  Lynn  lasters'  strike  of  October,  1908,  starting  because 
twenty  men  assemblers  were  replaced  by  twelve  girls,  threw  out  of 
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work  12,761  men  and  women  employed  in  sixty-seven  establish- 
ments, and  lost  to  Lynn  the  making  of  1,136,344  pairs  of  shoes  that 
would  have  had  a  selling  value  of  $1,715,766.  It  at  any  rate  has- 
tened the  departure  of  two  factories,  one  of  which  went  out  of  the 
state,  and  it  has  been  announced  that  the  factory  in  which  the  trou- 
ble started  will  this  summer  be  removed. 

Late  in  1906  these  considerations  set  W.  L.  Mackenzie  King 
a  thinking.  He  was  a  young,  earnest,  vigorous,  thoughtful  Cana- 
dian, in  the  service  of  the  government,  sent  in  the  course  of  duty 
to  the  province  of  Alberta  to  see  if  he  could  settle  a  big  coal  strike. 
.  He  found  employer  and  employee  equally  obdurate.  Meanwhile  the 
people  froze.  He  came  back  convinced  of  the  two  things  I  have 
emphasized — that  the  public  as  a  third  party  has  the  right  to  com- 
pel measures  likely  to  secure  industrial  peace,  and  that  they  should 
be  resorted  to  before  rather  than  after  the  outbreak  of  hostilities. 
So  there  came  about  the  passage  of  the  Canadian  law  for  the  in- 
vestigation of  industrial  disputes — to-day  the  most  promising  rem- 
edy for  the  evils  of  industrial  warfare. 

The  Canadian  Act  requires  that  in  the  event  of  a  dispute  arising 
in  any  industry  known  as  a  public  utility,  it  shall  be  illegal  to  resort 
to  a  strike  or  lockout  until  the  matters  in  dispute  have  been  laid 
before  a  board  of  investigation.  Such  a  board  is  appointed  by  the 
Minister  of  Labour  on  the  application  of  either  party.  One  of  its 
members  is  named  by  the  employer ;  one  .is  named  by  the  employees ; 
these  two  choose  a  third,  or  on  their  failure  to  agree,  he  is  named 
by  the  minister.  The  proceedings  and  final  report  are  at  once  pub- 
lished extensively,  for  their  influence  on  public  opinion.  After  the 
report,  and  not  until  then,  the  employer  may  lock  out  or  the  em- 
ployees may  strike,  if  either  declines  to  accept  the  advice  of  the 
board. 

Harris  Weinstock  in  January  of  this  year  made  to  the  Governor 
of  California  his  report  of  fifteen  months  of  investigation  of  labor 
laws  and  conditions  in  Europe  and  Australasia,  as  a  special  labor 
commissioner.  He  found  that  voluntary  arbitration  was  largely 
a  failure  the  world  over,  and  concluded  that  compulsory  arbitra- 
tion would  not  fit  the  conditions  of  California.  Before  learning  of 
the  Canadian  law  he  had  reached  the  opinion  that  "an  important 
stride  would  be  made  in  the  direction  of  industrial  peace,  if  legisla- 
tion was  created  calling  for  a  public  inquiry  in  labor  disputes  before 
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they  had  reached  the  serious  stage  of  strike  or  lockout."  Thus 
quite  independently  he  hit  upon  the  principle  already  applied  in 
Canada.  He  has  advised  the  passage  of  a  law  along  precisely  the 
same  lines,  restricted  to  public  utilities. 

Dr.  Victor  S.  Clark  has  made  for  the  United  States  Bureau  of 
Labor  two  thorough  and  conservative  reports  on  the  Canadian  law, 
one  appearing  in  the  Bulletin  for  May,  1908,  and  the  other  in  that 
for  January,  1910.  In  the  conclusion  of  the  later  report  he  says: 
**Under  the  conditions  for  which  it  was  devised,  the  Canadian 
law,  in  spite  of  some  setbacks,  is  useful  legislation,  and  it  promises 
more  for  the  future  than  most  measures — perhaps  more  than  any 
other  measure — for  promoting  industrial  peace  by  government  in- 
tervention." 

Observers  watching  the  actual  results  of  the  principle  as  applied 
in  Canada  have  sought  its  application  elsewhere.  It  has  been  copied 
in  the  Transvaal.  In  the  United  States  attention  was  called  to  it 
by  articles  of  strong  praise  by  President  Charles  W.  Eliot.  Cam- 
paigns for  its  introduction  are  under  way  in  several  American  states. 
Those  active  in  the  fight  feel  confident  of  ultimate  victory;  for, 
thanks  to  Canada,  they  have  at  command  the  arguments  of  expe- 
rience.   "The  proof  of  the  pudding  is  in  the  eating." 

In  the  first  three  years  of  the  operation  of  the  Canadian  law 
(March,  1907-March,  1910)  eighty-two  applications  were  received 
for  the  establishment  of  boards  of  conciliation  and  investigation,  as 
a  result  of  which  seventy-four  boards  were  established.  In  sixty- 
eight  out  of  the  seventy-four  cases  referred  for  investigation,  the 
inquiry  resulted  either  in  a  direct  agreement  between  the  parties, 
or  in  such  an  improvement  of  relations  as  led  to  the  settlement  of 
the  dispute.  In  two  of  the  cases  where  reference  under  the  act  was 
not  successful  in  either  averting  or  terminating  a  cessation  of  work, 
the  men  finally  returned  on  the  terms  recommended  by  the  board. 

In  the  ten  years  prior  to  the  enactment  of  the  Canadian  law 
there  were  100  strikes  in  public  utilities — an  average  of  ten  a  year. 
In  the  three  years  after  its  enactment  the  average  fell  to  two  a 
year.  In  every  single  case  where  the  question  was  one  of  wages, 
hours,  or  conditions  of  employment,  investigation  prevented  strike 
or  lockout.  Altogether  nearly  60,000  employees  were  directly  con- 
cerned in  the  disputes  settled.  Had  strikes  not  been  thus  avoided, 
it  is  estimated  they  would  have  lost  $3,500,000  in  wages. 
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Compulsory  investigation  secures  such  remarkable  results  be- 
cause it  is  based  on  common  sense  and  human  nature.  Notice  of 
grievance  acquaints  the  other  side  and  gives  chance  of  concession 
before  the  parties  get  embroiled.  Calm  inquiry  discloses  with  some 
accuracy  the  points  in  dispute,  ignorance  or  misunderstanding  of 
which  has  led  to  many  a  costly  strike.  It  nips  trouble  in  the  bud. 
As  things  go  now,  once  hostilities  have  begun,  false  pride  forbids 
either  party  to  retreat.  Then  original  causes  are  forgotten  in  the 
new  grievances  that  friction  develops.  The  new  plan  prevents 
hasty,  rash  action,  gives  chance  for  inflamed  passions  to  cool,  for 
angry  words  to  be  forgotten.  Most  important  of  all,  it  brings  the 
disputants  face  to  face,  lets  them  talk  it  out,  gives  them  a  chance 
to  be  heard.  Experience  in  Canada  shows  that  with  the  disputants 
on  opposite  sides  of  the  same  table,  with  no  lawyers  present,  with 
the  reporters  excluded,  and  with  dispassionate  investigators  direct- 
ing the  conference,  an  atmosphere  of  good  will  is  soon  created, 
suspicions  are  allayed,  concessions  are  encouraged.  After  the  in- 
vestigators have  given  their  advice,  if  it  is  accepted,  there  is  no 
more  resentment,  malice,  spite,  no  consciousness  of  humiliating 
defeat  by  overpowering  strength,  no  desire  for  vengeance. 

The  great  value  of  the  law  lies  in  its  providing  a  negotiating 
rather  than  a  deciding  body,  thus  preventing  strikes  by  bringing 
the  parties  to  a  voluntary  settlement.  Its  real  worth  does  not  lie 
in  holding  over  them  any  sort  of  a  club  in  the  nature  of  a  penalty, 
whether  moral  or  otherwise.  In  practice  the  penalties  have  been 
found  unimportant.  Most  workmen  and  most  employers  want  to 
be  law-abiding  citizens.  If  the  state  says  they  must  not  strike  or 
lock  out  until  after  investigation,  most  of  them  will  comply  regard- 
less of  penalty.  The  others,  few  in  number,  would  probably  evade 
any  law  that  could  be  written.  Employers  can  evade  this  law  by 
shutting  down  on  some  pretext.  Employees  can  evade  by  the  run- 
away strike,  vanishing  one  at  a  time.  The  answer  is  that  in  Canada 
as  a  matter  of  fact  they  do  not. 

In  this  respect  as  in  other  particulars  public  opinion  largely 
controls  the  situation.  Fear  of  it  incites  both  sides  to  comply  with 
the  spirit  of  the  law.  Fear  of  it  keeps  either  side  from  asking  in- 
vestigation of  an  unjust  position.  Fear  of  it  impels  each  party  to 
make  reasonable  concessions.    Publicity  compels  fair  play. 

The  Dominion  Trades  and  Labor  Congress,  the  most  influential 
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labor  body  in  Canada,  is  probably  the  best  exponent  of  labor  senti- 
ment throughout  the  Dominion,  and  carries  most  weight  with  po- 
litical parties.  Its  president  is  a  member  of  Parliament.  The  fol- 
lowing report  by  the  executive  officers  was  made  to  the  congress 
at  the  Winnipeg  session : 

"The  Trades  Dispute  Investigation  Act,  1907.  Your  executive, 
after  careful  consideration,  gave  its  hearty  endorsation  to  the  prin- 
ciples of  the  bill.  Organized  labor  does  not  want  to  strike  or  en- 
force its  demands  if  the  consideration  of  them  can  be  attained  with- 
out recourse  to  this  remedy.  The  strike  has  been  our  last  resort, 
and  as  the  bill  continued  our  right  to  strike,  but  assured  a  fair  hear- 
ing of  the  demands  of  the  workers,  there  was  nothing  to  do  but 
to  give  our  support  to  it.  Nor  is  organized  labor  blind  to  the  fact 
that  in  every  great  industrial  struggle  the  public  have  a  large  inter- 
est as  well  in  the  result  as  in  the  means  adopted  to  reach  that  result. 
The  least  the  public  are  entitled  to  is  a  knowledge  of  the  merits  of 
the  dispute.  This  knowledge  will  be  given  to  them  under  the  pro- 
cedure outlined  in  the  bill.  Your  executive  believes  it  will  be  a 
happy  day  when  every  labor  dispute  can  be  settled  by  the  parties 
meeting  together  in  the  presence  of  an  impartial  tribunal  to  discuss 
their  differences.  Our  great  difficulty  in  the  past  has  been  that  we 
could  not  get  a  hearing." 

After  debate  in  which  twenty  of  the  delegates,  including  execu- 
tive officers,  took  part,  the  following  resolution  was  adopted  by  a 
vote  of  eighty-one  to  nineteen: 

Whereas,  Organized  labor  has  from  time  to  time  expressed  its  disapproval 
of  strikes  except  as  a  last  resort  in  industrial  disputes ;  and,  whereas,  particu- 
larly in  disputes  in  connection  with  public  utilities  the  public  have  rights  that 
must  be  respected  and  considered ;  and,  whereas,  the  Lemieux  Bill  is  designed 
to  avoid  strikes  and  lockouts,  in  connection  with  industrial  disputes,  in  certain 
public  utilities,  until  such  time  as  the  merits  of  the  dispute  are  publicly  investi- 
gated; and,  whereas,  organized  labor  always  courts  investigation  of  its  griev- 
ances by  reason  of  the  justice  of  its  claims  and  its  desire  to  be  fair; 

Resolved.  That  this  Trades  and  Labor  Congress  of  Canada  hereby 
express  its  approval  of  the  principles  of  the  Lemieux  Bill  as  being  in  conso- 
nance with  the  oft-expressed  attitude  of  organized  labor  in  favor  of  investi- 
gation and  conciliation. 

A  proposal  to  have  the  act  amended  so  as  to  exempt  the  em- 
ployees of  both  steam  and  electric  railways  was  voted  down.    The 
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big  organizations  of  railroad  men  in  Canada  were  at  first  sceptical 
about  the  law  or  openly  hostile.  Now  the  railroad  men  are  prac- 
tically a  unit  in  its  support,  doubters  not  being  plenty  enough  to 
take  into  account.  Indeed  the  only  serious  opposition  to  the  law 
that  remains  among  those  with  practical  experience,  is  found  on 
the  part  of  some  of  the  mining  unions  so  dominated  by  socialistic 
beliefs  as  to  be  hostile  to  any  remedies  not  based  on  the  principles 
of  socialism. 

Another  labor  organization,  the  National  Trades  and  Labor 
Congress,  heard  this  from  its  Executive  Committee  at  Quebec  after 
the  law  had  been  in  force  almost  a  year  and  a  half: 

"No  legislative  enactment  since  confederation  has  had  so  im- 
mediate and  far-reaching  an  influence  upon  organized  labor  in  Can- 
ada as  the  Industrial  Disputes  Investigation  Act  of  1907,  known 
as  the  Lemieux  law.  From  the  official  reports  of  investigations  of 
disputes  under  the  act,  from  its  enactment  March  22,  1907,  to  the 
present  time,  the  majority  of  the  unions  involved  have  expressed 
satisfaction  with  the  award,  and  as  a  result,  the  principle  of  com- 
promise, so  powerful  a  factor  in  society  as  it  is  constituted  to-day, 
has  been  recognized,  the  duration  of  strikes  has  been  reduced,  large 
strike  funds  have  become  less  important  as  a  fighting  weapon,  and 
outside  interference  has  not  only  become  unnecessary,  but  even  a 
cause  of  loss  of  public  sympathy." 

The  Secretaire  General  of  the  Parti  Ouvrier  du  Canada  writes : 

"The  law  is  certainly  a  good  one  and  has  proved  so  in  many 
cases,  because  it  gives  the  workingman  the  opportunity  of  bringing 
his  complaints  and  his  real  situation  before  the  general  public. 
Furthermore,  the  law  has  recognized  the  official  existence  of  labor 
organizations,  and  has  prevented  many  strikes  and  lockouts.  I  am 
one  of  those  who  really  believe  that  this  law  ought  to  be  made  com- 
pulsory to  all  employments.  If  it  is  a  good  law  for  some  industries, 
it  ought  to  be  good  also  for  all." 

The  Grand  President  of  the  Canadian  Brotherhood  of  Railroad 
Employees  writes: 

"The  law  as  it  stands  is  in  my  opinion  a  good  one.  The  only 
change  I  could  suggest,  which  would  be  of  advantage,  would  be 
to  widen  its  scope  to  take  in  all  classes  of  employment." 

The  Grand  Secretary  of  the  Provincial  Workmen's  Association 
writes : 
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"I  think  it  is  wise  legislation.  I  have  had  some  little  experi- 
ence with  it  all  over  this  province,  and  the  more  I  see  of  it,  the 
more  I  am  impressed  with  its  fairness  to  both  parties  of  the  dis- 
pute. I  do  not  think  it  would  hurt  the  parties  to  any  dispute  to  have 
public  investigation  into  the  cause  of  the  dispute." 

On  the  advice  of  the  Canadian  Minister  of  Labour  and  a  majority 
of  the  many  Canadians  with  whom  correspondence  was  instituted, 
we  drew  the  bill  for  Massachusetts  to  apply  to  all  industries,  instead 
of  confining  it  to  public  utilities  as  in  Canada.  After  test  of  it 
there  for  some  months  the  Dominion  Trades  and  Labor  Congress, 
the  most  influential  labor  body  in  Canada,  voted  by  fifty-nine  to 
twenty-tw^o  to  ask  that  it  be  extended  to  cover  all  industries.  The 
Canadian  Federation  of  Labor  at  its  convention  last  fall  passed  a 
similar  vote,  and  in  accordance  therewith  a  delegation  headed  by 
the  president  of  the  Federation,  laid  the  request  before  the  Minister 
of  Labour,  who  expressed  his  sympathy  with  the  idea.  His  own 
view  was  that  a  beginning  in  the  way  of  extension  might  be  made 
by  including  the  building  trades  within  the  operation  of  the  act, 
these  trades  being,  as  he  believed,  to  a  large  degree  within  the 
meaning  of  the  term  "public  utilities."  It  was  his  purpose  to  ex- 
tend the  law  into  other  occupations  as  fast  as  feasible. 

It  has  been  suggested  that  in  some  of  our  states  it  might  not 
be  constitutional  to  have  the  law  apply  to  all  industries,  though 
undoubtedly  valid  for  public  utilities.  The  best  authority  sees  no 
difficulty  on  this  score.  The  bill  does  not  propose  to  make  it  unlaw- 
ful for  an  employer  to  discharge  a  man  or  for  an  employee  to  quit 
work.  What  it  does  do  is  to  declare  the  purpose  of  lockout  or  strike 
unlawful,  prior  to  investigation.  Our  courts  have  held  that  an  inno- 
cent act  may  be  made  unlawful  because  of  its  purpose.  A  strike  is 
concerted  action  with  a  purpose,  and  concerted  action  may  make  an 
innocent  act  unlawful.  There  is  no  reasonable  doubt  that  under 
the  police  power  we  may  prohibit  concerted  action,  if  its  result 
would  be  to  disturb  the  public  peace  or  injure  the  public  welfare, 
or  indeed  could  prohibit  individual  action  if  it  threatened  such 
result.  ^ 

It  was  not  the  purpose  of  the  bill  drawn  for  Massachusetts  to 
abolish  the  State  Board  of  Conciliation  and  Arbitration.  It  was 
meant  simply  to  add  the  function  of  compulsory  "investigation." 
Another  bill,   introduced  on  the  petition  of  President  Eliot  and 


Digitized  by 


Google 


i62  The  Annals  of  the  American  Academy 

George  B.  Hugo  would  in  practice  have  resulted  in  the  speedy 
abolition  of  the  Board  of  Conciliation  and  Arbitration,  and  such 
was  understood  to  be  the  object  of  its  backers.  This  did  not  seem 
to  some  of  us  prudent  or  desirable.  Arbitration  is  occasionally 
available  and  ought  to  be  retained.  Furthermore  many  shops  in 
Massachusetts  are  now  working  under  agreements  to  refer  dis- 
putes to  the  state  board  for  arbitration  and  it  would  be  a  pity  to 
interfere  with  this  practice.  So  our  bill  would  keep  the  state  board 
at  the  command  of  those  who  are  willing  to  arbitrate. 

The  Canadian  law  creates  a  special  investigating  board  for  each 
dispute,  partly  because  Canada  is  so  large  that  a  central  body  could 
not  handle  everything  from  tialifax  to  Vancouver.  A  permanent 
board  would  be  more  economical,  its  members  would  have  the  ad- 
vantage of  experience,  and  in  more  or  less  cases  it  would  be  ac- 
ceptable. To  combine  the  merits  of  each  method,  we  provided  that 
the  disputants  might  have  a  special  board  or  use  the  state  board, 
as  they  should  elect. 

Organized  labor  in  Canada  was  apprehensive  that  under  their 
law  as  written,  employers  could  evade  the  spirit  of  it  by  massing 
strike  breakers  in  anticipation  of  an  unfavorable  opinion  from  the 
investigating  board.  So  the  Dominion  Trades  and  Labor  Congress 
asked  certain  changes  in  phraseology  to  meet  this,  and  they  were 
incorporated  in  the  Massachusetts  bill.  Otherwise  our  bill  followed 
the  Canadian  law  as  it  stood,  with  some  changes  to  conform  to 
Massachusetts  practice.  It  was  passed  on  by  the  Canadian  Minister 
of  Labour,  and  only  changes  meeting  his  approval  were  made. 

Our  experience  in  the  first  attempt  to  enact  the  principle  of 
the  Canadian  law  in  Massachusetts,  may  be  instructive.  At  one 
time  it  looked  as  if  the  measure  would  pass  without  serious  oppo- 
sition. Then  both  employers  and  employees  began  to  magnify  dan- 
gers to  selfish  interests.  The  leaders  of  the  unions  woke  up  to  the 
fact  that  the  bill  meant  to  them  the  loss  of  tlte  power  g^ven  by  the 
sudden  blow.  They  swiftly  spread  throughout  the  ranks  the  belief 
that  strikes  were  to  be  made  crimes.  Impassioned  orators  crowded 
the  committee  room  with  denunciations  of  this  treacherous  plot  to 
throttle  organized  labor.  Most  careful  explanations  of  the  law  fell 
on  deaf  ears.  It  was  in  vain  that  the  hearty  words  of  approval 
written  by  Canadian  labor  leaders  were  read  again  and  again.  It 
was  of  no  use  that  proof  was  brought  of  the  desire  of  organized 
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labor  in  Canada  that  the  law  shall  be  extended  to  cover  all  indus- 
tries. The  workers  became  convinced  that  their  cause  was  attacked, 
and  they  refused  to  believe  that  men  not  of  their  numbers  could 
really  have  their  interests  at  heart. 

On  the  other  hand,  certain  employers  at  the  head  of  large  non- 
union shops,  content  with  their  own  success  in  warding  off  what 
they  deem  the  aggressions  of  labor,  discovered  a  chance  that  the 
law  would  interfere  with  their  discipline  and  might  compel  them 
to  negotiate  with  their  workmen.  Unfamiliar  with  the  merits  of 
collective  bargaining,  exaggerating  its  defects,  accustomed  to  exer- 
cise the  authority  of  dictators,  they  resented  the  suggestion  of  any 
measure  of  control  in  the  public  interest.  One  of  them  saw  in  a  bill 
meant  to  protect  and  relieve  and  help  the  employer  just  as  much 
as  the  employee,  one  more  handicap  on  Massachusetts  industries  in 
their  competition  with  those  pf  other  states.  Another  saw  in  it  the 
opportunity  for  one  manufacturer  to  pry  into  the  books  and  learn 
the  trade  secrets  of  his  competitor.  Still  another  was  apprehensive 
lest  the  law  might  foment  labor  troubles  and  incite  his  employees 
to  make  demands,  on  the  ground  that  they  had  nothing  to  lose 
and  a  chance  to  gain.  Still  others  argued  that  as  they  were  them- 
selves getting  along  all  right  with  their  men,  it  would  be  better 
to  let  well  enough  alone. 

The  proofs  from  Canada  that  their  apprehensions  were  bug- 
aboos, that  the  law  had  not  in  fact  stirred  up  strife,  that  trade 
secrets  had  not  been  disclosed,  that  all  parties  had  distinctly  gained, 
that  peace  had  been  encouraged  and  strife  lessened — all  fell  on  ears 
just  as  tightly  closed  to  the  lessons  of  experience  as  those  of  the 
union  leaders.  So  it  became  clear  that  no  speedy  acceptance  of  the 
truth  was  possible,  but  that  one  more  long,  hard  and  costly  cam- 
paign of  education  must  be  carried  through  before  common  sense 
can  prevail. 

Proud  as  one  may  be  of  the  governmental  processes  of  the 
United  States,  such  an  episode  can  hardly  fail  to  make  one  uncer- 
tain as  to  whether  they  are  after  all  distinctly  superior  to  the  system 
of  ministerial  responsibility  to  which  England  and  her  colonies  are 
accustomed.  In  Canada  a  small  group  of  men — the  ministry — ^be- 
came  convinced  that  Mr.  King  was  right  and  that  .his  solution  of 
the  strike  problem  was  sane  and  practicable.  They  took  the  respon- 
sibility for  putting  it  into  law  and  the  issue  justified  them.    Once 
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well  tested,  employers  and  employees  alike  approved  and  accepted 
it.  Here,  on  the  other  hand,  we  must  convince  employers  and  em- 
ployees and  public — thousands  on  thousands  of  persons — ^before  a 
test  can  be  made.  We  must  conquer  a  myriad  of  fears  and  alarms, 
a  multitude  of  misconceptions.  While  other  countries  act,  we  talk. 
.  Doctor  Qark  is  of  the  opinion  that  the  adoption  of  a  statute 
similar  to  the  Canadian  law  in  any  state  or  by  the  United  States 
Government,  whether  desirable  or  not,  is  likely  to  be  opposed  by 
organized  labor,  and  probably  could  be  secured  only  after  some 
industrial  crisis  profoundly  affecting  public  opinion  had  centered 
popular  attention  upon  the  question  of  strike  prevention.  This  may 
be  true,  and  yet  it  is  of  importance  that  those  who  already  appre- 
ciate the  need  of  action  shall  without  waiting  for  emergency  take 
every  opportunity  to  encourage  accurate  and  rational  discussion  of 
the  problem.  It  may  take  time,  but  in  the  end  the  justice  and  the 
expediency  of  industrial  peace  will  alike  appeal  to  those  who  create 
the  opinion  on  which  law  is  based.  Peace  is  to  the  interest  of  all 
parties,  peace  with  honor,  and  that  is  what  compulsory  investiga- 
tion gives.  It  promises  wage-earners  a  chance  for  fair  play.  It 
promises  the  employer  security.  It  means  for  industry  what  the 
tribunal  at  the  Hague  means  for  the  nations. 
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THE  CANADIAN  INDUSTRIAL  DISPUTES 
INVESTIGATION  ACT 


By  F.  A.  AcLAND, 
Deputy  Minister  of  Labour  for  Canada,  Ottawa. 


In  laying  a  statement  concerning  the  origin  and  operation  of  the » 
Industrial  Disputes  Investigation  Act  1907  before  the  readers 
of  this  publication,  who,  it  may  be  presumed,  are  very  generally 
citizens  of  the  United  States,  it  may  not  be  out  of  place  to  dwell  for 
a  moment  on  the  essential  differences,  from  the  legislative  point  of 
view,  between  the  United  States  and  its  northern  neighbor;  the 
reader  may  be  thereby  enabled  the  better  to  appreciate  the  political 
atmosphere  of  environment  of  the  Canadian  law  and  to  estimate 
how  far  this  may  affect  the  question  of  the  applicability  of  the 
measure  to  other  political  systems. 

The  government  of  Canada,  like  that  of  the  United  States,  is 
federal  in  character  and  based  on  a  written  constitution.  Under  the 
letter  of  its  constitution,  the  Dominion  possesses  relatively  less  power 
than  the  American  constitution  gives  the  government  of  the  United 
States;  in  practice,  owing  to  the  greater  elasticity  of  its  political 
system,  which  is  modeled  closely  on  that  of  Great  Britain,  the  federal 
power  in  Canada  is  considerably  stronger  than  that  of  the  United 
States,  excluding,  of  course,  all  relation  to  such  functions  as  are, 
in  the  case  of  Canada,  exercised  by  the  British  government.  The 
chief  difference  in  the  political  systems  of  the  two  countries  lies  in 
the  acceptance  in  Canada,  as  in  England,  of  the  doctrine  of  minis- 
terial responsibility.  This  theory  requires  the  heads  of  the  various 
departments  of  the  Canadian  government — who  are  also  the  political 
party  leaders — to  occupy  seats  in  Parliament,  compels  them  to  keep 
in  the  closest  touch  with  the  parliamentary  representatives  of  the 
party  in  power,  and  affords  them  in  most  cases  a  greatly  longer  period 
of  political  life  and  influence  and  a  proportionately  larger  scope  for 
the  play  of  personality,  than  is  possible  in  the  case  of  the  members  of 
the  United  States  Cabinet,  who  are  without  seats  in  either  branch  of 
the  legislature,  and  whose  political  lives  seldom  extend  beyond  the 
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term  of  the  President  whom  they  serve  as  administrative  assistants  or 
auxiliaries.  It  is  not  material  to  the  purpose  of  the  present  paper 
to  determine  which  of  the  two  systems  may  ultimately  and  in  the 
largest  sense  prove  the  better;  it  is  intended  only  to  indicate  the 
influence  which  tends  to  give  the  federal  power  in  Canada  a 
strength  and  elasticity  with  which  the  United  States  system  cannot 
be  invested.  Whether  or  not  these  conditions  make  for  the  ultimate 
good  of  the  community  to  be  governed,  is  a  separate  proposition; 
but  there  can  be  no  doubt  that  when  the  question  at  issue  is  one 
which  touches  that  borderland,  or,  as  it  has  been  called,  "twilight," 
that  lies  between  or  jointly  affects  federal  and  local  jurisdiction,  the 
Canadian  system  gives  the  advantage  to  the  federal  power. 

So  it  is  that  in  the  case  of  legislation  relating  to  industrial  dis- 
putes, although  there  is  theoretically  little  difference  in  the  powers 
in  this  direction  of  the  two  governments  under  comparison,  it  has 
yet  been  possible  to  enact  in  Canada  a  federal  measure  which  may 
not  be  regarded  as  falling  within  the  sphere  of  federal  jurisdiction 
in  the  United  States. 

With  this  brief  and  inadequate  comment  on  the  difference  be- 
tween the  political  systems  of  the  two  countries  concerned,  we  may 
proceed  with  a  more  direct  discussion  of  the  subject  of  the  paper. 
The  first  Dominion  statute  dealing  directly  with  the  question  of 
the  settlement  of  industrial  disputes  was  that  of  1900,  known  as  the 
Conciliation  and  Labour  Act.  This  act,  by  virtue  of  which  also  the 
Department  of  Labour  of  Canada  was  itself  established,  was  mod- 
eled closely  on  the  Conciliation  Act  of  Great  Britain.  Under  its 
terms  the  department  was  enabled,  with  the  consent  of  the  parties 
concerned,  to  intervene  with  advantage  in  numerous  industrial  dis- 
putes. The  intervention  was  effected,  however,  by  the  Deputy  Min- 
ister of  the  Department  in  person,  and  not  by  means  of  conciliation 
boards  after  the  method  for  the  most  part  followed  under  the  Eng- 
lish Act  and,  it  may  be  remarked,  contemplated  under  the  Canadian 
Act ;  sentiment  has  not,  in  the  United  States  or  Canada,  favored  the 
growth  of  voluntary  conciliation  boards  as  in  the  industrial  districts 
of  Great  Britain. 

While  many  disputes  were,  and  might  have  continued  to  be, 
amicably  arranged  under  the  terms  of  the  act  in  this  way,  it  was 
obvious  that  many  occasions  might  arise  where  the  services  of 
departmental  officials  would  be  unavailable  or  inadequate  for  the 
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settlement  of  industrial  disputes,  and,  apart  from  other  necessities, 
some  further  development  of  the  law  of  1900  would  have  been  desir- 
able and  natural  in  the  ordinary  course  of  events.  In  1903,  the 
Railway  Labour  Disputes  Act  was  enacted,  which  permitted  the 
establishment  of  a  board  of  conciliation  in  the  case  of  a  railway  dis- 
pute when  one  of  the  parties  to  such  a  dispute  applied  for  the  same ; 
this  was,  of  course,  a  step  further  than  the  Conciliation  and  Labour 
Act  went,  but  the  right  to  strike  or  lockout,  instead  of  resorting  to  the 
method  of  adjustment  provided  by  statute,  was  not  affected.  A 
further  advance  was  no  doubt  hastened  by  means  of  a  serious  object 
lesson  in  the  winter  of  1906-07.  Throughout  nine  months  of  the 
year  1906  a  strike  had  prevailed  in  coal  mines  located  at  Lethbridge, 
Alta.,  colleries  which  supplied  fuel  to  a  large  district  of  the  western 
prairie  country ;  the  strike  continuing  until  the  approach  of  winter, 
serious  apprehension  came  to  be  felt  as  to  the  supply  of  fuel.  Event- 
ually in  mid-November,  the  Prime  Minister  of  the  Province  of 
Saskatchewan  requested  the  intervention  of  the  Department  of 
Labour.  The  Conciliation  Act,  it  should  be  said,  permitted  the  inter- 
vention of  the  department  only  by  consent  of  both  parties,  and  in 
the  case  of  this  coal  mining  dispute  the  department  had  been  in- 
formed by  the  employers  that  they  were  averse  to  intervention.  The 
demand  for  intervention  being  now  made  in  the  public  interest  and 
by  the  leader  of  a  provincial  government,  it  was  considered  proper 
by  the  department  to  take  action.  Mr.  W.  L.  Mackenzie  King,  the 
Deputy  Minister  at  that  time,  immediately  proceeded  to  Lethbridge, 
and  after  considerable  negotiation  succeeded  in  securing  an  agree- 
ment between  the  coal  company  and  its  employees,  the  alarming 
situation  in  reference  to  the  fuel  supply  having  an  appreciable  in- 
fluence in  bringing  about  a  more  conciliatory  attitude  in  the  case 
of  both  parties.  It  was  as  the  outcome  of  this  dispute,  and  because 
of  recommendations  made  by  the  Deputy  Minister  of  Labour  in 
his  report  of  the  enquiry  into  the  dispute  that  the  Industrial  Disputes 
Investigation  Act  was  enacted  somewhat  later  in  the  same  winter 
of  1906-07. 

Hitherto,  the  only  alternative  to  conciliation  as  a  method 
of  adjusting  industrial  disputes  had  been  compulsory  arbitration, 
which,  of  course,  finds  vogue  in  the  Australasian  states.  As 
an  experiment  in  social  legislation,  compulsory  arbitration  in  these 
countries  has  been  a  matter  of  surpassing  interest  to  students  of 
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economic  problems,  but  it  is  not  yet  clear  that  this  legislation  is 
even  substantially  effective.  The  period  during  which  compulsory 
arbitration  has  ruled  in  these  countries  has  been  on  the  whole  one  of 
rising  prices  and  rising  wages,  and  the  outcome  of  enquiries  into 
disputes  has  usually  been  the  increase  of  wages  paid  to  employees. 
In  spite  of  this,  there  have  been  numerous  strikes,  and  the  enforce- 
ment of  the  penalty  in  each  case  has  been  found  a  matter  of  extreme 
diflSculty,  if  not  of  admitted  impossibility.  The  experiment  in  com- 
pulsory arbitration  is,  moreover,  of  too  limited  a  character,  both  as 
to  time  and  territory,  and  the  industrial  conditions  of  the  territory 
covered  have  been  of  too  exceptional  a  character,  to  allow  of  the 
test  so  far  made  to  be  regarded,  especially  at  this  distance  from  the 
scene  of  action,  as  decisive,  whether  for  or  against  the  principle.  It 
is  impossible  to  say  with  any  preciseness  what  may  have  been  the 
result  of  the  compulsory  feature  of  the  law  as  a  preventive  of 
industrial  strife.  It  is  well  also  to  bear  in  mind,  in  considering  the 
cases  of  Australia  and  New  Zealand  with  regard  to  legislation  of 
this  nature,  that  these  countries  are  in  a  position  of  peculiar  inde- 
pendence and  even  isolation  in  industrial  matters,  differing  widely 
in  this  respect  from  the  industrial  countries  of  Europe  and  North 
America,  which  are  all  keen  competitors  one  with  another.  The 
view  gradually  formulated  in  the  Department  of  Labour  of  Canada, 
and  apparently  endorsed  by  the  Canadian  public,  was  that  industrial 
disputes  should  be  separated  into  two  classes,  those  in  which  the 
average  citizen  is  directly  affected  or  liable  to  be  affected  in  his 
own  person,  so  that  the  grievance  may  relate  to  an  entire  community ; 
and  those  in  which  the  average  citizen  is  only  remotely  or  indirectly 
concerned.  A  strike  of  coal  miners,  railway  men  or  telegraph 
operators,  of  gas  or  electric  light  fitters  or  of  street  railway  em- 
ployees may  be,  for  instance,  the  means  of  bringing  confusion  and 
disaster  on  an  entire  community ;  a  strike  in  a  cotton  mill  or  a  shoe 
factory,  on  the  other  hand,  affects  the  printer,  plumber  or  profes- 
sional man,  the  general  public  in  fact,  only  so  far  as  it  may  serve 
to  depress  commercial  conditions  in  a  particular  district.  On  this 
point,  the  Deputy  Minister  of  Labour  in  his  report  on  the  Lethbridge 
mines  difficulty,  remarked  as  follows : 

When  it  is  remembered  that  organized  society  alone  makes  possible  the 
operation  of  mines  to  the  mutual  benefit  of  those  engaged  in  the  work  of 
production,  a  recognition  of  the  obligations  due  society  by  the  parties  is 
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something  which  the  state  is  justified  in  compelling  if  the  parties  themselves 
are  unwilling  to  concede  it.  In  any  civilized  community  private  rights  should 
cease  when  they  become  public  wrongs.  Clearly,  there  is  nothing  in  the  rights 
of  parties  to  a  dispute  to  justify  the  inhabitants  of  a  province  being  brought 
face  to  face  with  a  fuel  famine  amid  winter  conditions,  so  long  as  there  is 
coal  in  the  ground,  and  men  and  capital  at  hand  to  mine  it.  Either  the 
disputants  must  be  prepared  to  leave  the  differences  which  they  are  unable 
to  amicably  settle  to  the  arbitrament  of  such  authority  as  the  state  may 
determine  most  expedient,  or  make  way  for  others  who  are  prepared  to  do  so. 
What  I  know  of  conditions  in  the  Canadian  West  leads  me  to  believe 
that  the  labour  troubles  in  the  mines  which  this  country  has  been  forced  to 
witness  during  the  present  year,  will  not  be  without  repetition,  at  some 
future  time,  unless,  and  this,  I  fear,  is  improbable,  the  attitude  of  the  parties 
towards  each  other  becomes  vastly  different  from  what  it  has  been  in  the  past, 
or  some  machinery  is  devised  by  the  state — either  the  federal  or  provincial 
government — whereby  the  parties  will  be  obliged  to  refer  to  an  impartial 
tribunal  such  differences  as  failing  an  amicable  adjustment,  are  likely  to 
lead  to  a  lockout  or  strike. 

It  may  be  well  here  to  include  the  precise  recommendation  of 
Mr.  Mackenzie  King  on  the  question  of  legislation,  since  the  same 
embodied  the  basis  of  the  law  subsequently  enacted.  Mr.  King's 
report  closed  with  the  following  sentences : 

The  purpose  of  Parliament  in  enacting  both  the  Conciliation  and  the 
Railway  Disputes  Act  might,  it  seems  to  me,  be  considerably  furthered  were 
an  act,  applicable  to  strikes  and  lockouts  in  coal  mines,  similar  in  some 
features  to  the  Railway  Labour  Disputes  Act  also  enacted.  Inasmuch  as  coal 
is  in  this  country  one  of  the  foremost  necessaries,  on  which  not  only  a  great 
part  of  the  manufacturing  and  transportation  industries,  but  also,  as  the  recent 
experience  has  shown,  much  of  the  happiness  and  life  itself  depends,  it  would 
appear  that  if  legislation  can  be  devised,  which,  without  encroaching  upon  the 
recognized  rights  of  employers  and  employees,  will  at  the  same  time  protect 
the  public,  the  state  would  be  justified  in  enacting  any  measure  which  will  make 
the  strike  or  lockout  in  a  coal  mine  a  thing  of  the  past.  Such  an  end,  it 
would  appear,  might  be  achieved,  at  least  in  part,  were  provision  made 
whereby,  as  in  the  case  of  the  Railway  Labour  Disputes  Act,  all  questions  in 
dispute  might  be  referred  to  a  board  empowered  to  conduct  an  investigation 
under  oath,  with  the  additional  feature,  perhaps,  that  such  reference  should 
not  be  optional,  but  obligatory,  and  pending  the  investigation  and  until  the 
board  has  issued  its  finding  the  parties  be  restrained,  on  pain  of  penalty, 
from  declaring  a  lockout  or  strike. 

In  view  of  past  experience  and  the  present  situation,  I  would,  therefore, 
respectfully  recommend  that  the  attention  of  Parliament  be.  at  as  early  a 
date  as  possible,  invited  to  a  consideration  of  some  such  or  other  measure 
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with  a  view  to  preventing  a  possible  recurrence  of  an  experience  such  as 
this  country  has  been  forced  to  witness  during  the  past  month,  and  of 
promoting  in  the  interests  of  the  whole  people  the  cause  of  industrial  peace. 

With  regard  to  the  respective  proportions  numerically  of  strikes 
in  the  domain  of  public  utilities  and  in  other  classes  of  labor 
respectively,  the  experience  of  Canada  had  shown  that  the  public 
utility  class  involved  a  large  proportion  of  the  total  number.  Tak- 
ing the  six  years  prior  to  the  period  when  the  new  legislation  was 
recommended,  it  was  found  that  the  total  number  of  work  people 
affected  by  strikes  in  Canada  was  142,027,  of  which  exactly  one- 
third  represented  disputes  in  mining,  transportation,  street  railways, 
telephony,  and  telegraph.  The  Deputy  Minister's  recommendation 
was  subsequently  elaborated  into  a  bill  which  was  presented  to 
Parliament  by  the  then  Minister  of  Labour,  the  Honorable 
Rodolphe  Lemieux,  during  the  session  of  1906-07,  and  having 
passed  through  both  Houses  became  law  on  March  22,  1907.  The 
fact  that  the  bill  was  piloted  through  Parliament  by  the  Honorable 
Mr.  Lemieux  as  Minister  of  Labour  has  led  to  the  measure  being 
widely  known  as  the  "Lemieux  Act.*'  As  will  have  been  gathered 
from  the  foregoing  quotations  from  the  Deputy  Minister's  report, 
the  principal  feature  of  the  measure  was  the  provision  that  a  lockout 
or  strike  might  not  legally  take  place  in  connection  with  any  mining 
or  public  utility  industry  until  after  an  investigation  had  been  made 
into  the  subject  of  dispute  and  every  reasonable  effort  had  been 
made  to  bring  the  parties  concerned  to  an  agreement. 

It  is  not  perhaps  necessary  to  make  more  than  a  brief  reference 
to  the  machinery  of  the  act.  The  board  before  which  the  compul- 
sory enquiry  takes  place  is  composed  of  three  persons,  one  recom- 
mended by  each  of  the  disputing  parties  and  appointed  by  the 
Minister,  the  third  recommended  jointly  by  the  two  members  first 
appointed,  or  if  a  joint  recommendation  from  them  is  impossible 
then  the  third  member  is  selected  and  appointed  by  the  Minister. 
If  either  party  fails  to  nominate  a  person  to  the  board  within  the 
period  of  five  days  after  being  requested  by  the  Minister  to  do  so, 
or  within  such  extension  of  that  period  as  the  Minister  may,  for 
reasons  stated,  allow,  the  Minister  is  then  required  to  make  the 
necessary  appointment  without  a  recommendation,  though  it  is  obvi- 
ous that  in  such  a  case  one  of  the  leading  factors  in  conciliation  is 
lacking.    The  act  further  prescribed  that  thirty  days'  notice  should 
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be  given  in  the  case  of  either  employer  or  employees  before  any 
change  affecting  wages  or  general  conditions  of  work  could  go  into 
effect.  It  should  be  noted  that  during  the  recent  session  of  Parlia- 
ment this  last  provision  of  the  act  was  amended  so  as  to  provide 
that  such  changes  may  not  take  place  *'until  the  dispute  has  been 
finally  dealt  with  by  a  board/'  Application  forms  are  supplied 
by  the  department  on  request,  though  it  is  not  necessary  that  appU- 
cations  should  be  confined  to  such  forms,  but  the  application  must 
be,  in  any  event,  accompanied  by  a  statement  setting  forth  (i)  the 
parties  to  the  dispute;  (2)  the  nature  and  cause  of  the  dispute,  in- 
cluding all  claims  and  demands  made  by  either  party  on  the  other 
to  which  exception  is  taken;  (3)  an  approximate  estimate  of  the 
number  of  persons  affected;  and  (4)  the  efforts  made  by  the  parties 
themselves  to  adjust  the  dispute.  The  law  requires  further  that  the 
application  should  be  accompanied  by  "a  statutory  declaration  setting 
forth  that  failing  an  adjustment  of  the  dispute  or  a  reference  thereof 
by  the  Minister  to  a  Board  of  Conciliation  and  Investigation  under 
the  act,  to  the  best  of  the  knowledge  and  belief  of  the  declarant  a 
lockout  or  strike,  as  the  case  may  be,  will  be  declared,  and  that  the 
necessary  authority  to  declare  such  lockout  or  strike  has  been 
obtained."  This  last  provision  has  been  quoted  somewhat  fully  be- 
cause the  act  has  been  in  this  respect  also  the  subject  of  a  slight 
modification  during  the  recent  session  of  Parliament.  Representa- 
tions had  been  made  repeatedly  by  railway  men  to  the  effect  that 
in  obtaining  the  authority  to  declare  a  strike  or  lockout  over  a  line 
of  railway  several  thousand  miles  in  length,  much  expenditure  of 
money  and  time  was  necessitated,  and  that  the  act  in  this  respect 
bore  severely  on  the  class  of  labour  indicated.  The  act  was  there- 
fore amended  in  this  respect  so  as  to  provide  that  where  a  dispute 
concerned  employees  in  more  than  one  province  there  should  be  an 
alternative  procedure  free  from  these  objections.  So  that  both 
parties  to  the  dispute  may  be  made  acquainted  with  the  proceedings 
taken  under  the  act  at  the  earliest  moment  possible  and  all  unneces- 
sary delay  prevented,  the  applicant  for  the  establishment  of  a  board 
is  required  to  send  to  the  other  party  to  the  dispute  a  copy  of  the 
application  at  the  same  time  the  latter  is  transferred  to  the  depart- 
ment, and  the  second  party  to  the  dispute  is  similarly  required  to 
prepare  without  delay  a  statement  in  reply  and  forward  the  same  to 
the  department  and  to  the  other  party  to  the  dispute.    The  act  is 

(425) 


Digitized  by 


Google 


172  The  Annals  of  the  American  Academy 

precise  in  indicating  who  shall  be  regarded  as  properly  representing 
the  various  parties  making  application  for  the  establishment  of 
boards.  Upon  the  establishment  of  a  board,  the  department  is 
required  to  forward  to  the  chairman  a  copy  of  the  application  re- 
ceived and  of  the  statement  received  in  reply.  In  the  course  of  the 
investigation  that  follows  the  board  may  make  all  suggestions  and  do 
all  such  things  as  it  deems  right  and  proper  for  inducing  the  parties  to 
come  to  a  fair  and  amicable  settlement  of  the  dispute,  and  if  a  settle- 
ment of  the  dispute  is  reached  by  the  parties  during  the  course  of  its 
reference  to  the  board,  a  memorandum  of  the  settlement  is  to  be  drawn 
up  by  the  board  and  signed  by  the  parties  and  may  be  made  binding  if 
the  parties  agree  as  provided  by  a  subsequent  section  of  the  act, 
and  a  copy  of  the  memorandum,  with  a  report  on  the  proceedings, 
is  to  be  forwarded  to  the  Minister.  If  a  settlement  of  the  dispute 
is  not  arrived  at  during  the  course  of  its  reference  to  the  board, 
the  board  is  required  to  make  a  full  report  thereon  to  the  Minister, 
and  make  such  recommendation  as  it  sees  fit  for  the  setttlement  of 
the  dispute ;  and  when  it  is  deemed  expedient  to  do  so,  is  also  to 
state  the  period  during  which  the  proposed  settlement  shall  continue 
in  force  and  the  date  from  which  it  shall  commence.  This  report 
is  to  be  sent  to  the  registrar,  and  similarly,  a  minority  report  may 
be  made  by  a  dissenting  member  of  the  board.  The  board  is  invested 
with  all  necessary  powers  for  summoning  and  enforcing  the  attend- 
ance of  witnesses,  the  administering  of  oaths  and  otherwise,  so  far 
as  may  be  necessary  to  a  full  investigation  of  the  matters  brought 
before  it.  The  board  has  further  the  right  to  investigate  and  to 
allow  those  whom  it  may  indicate  to  investigate  all  books,  docu- 
ments, etc.,  brought  before  the  board,  but  the  information  contained 
therefrom  shall  not,  except  in  so  far  as  the  board  deems  expedient, 
be  made  public.  The  act  makes  all  necessary  provision  for  the 
payment  of  witnesses,  and  for  imposing  penalties  where  the  summons 
or  order  of  the  court  has  been  disobeyed  or  where  any  person  may 
be  guilty  of  contempt  to  the  board.  The  board  is  further  invested 
with  power  to  enter  or  to  authorize  others  to  enter  any  premises 
associated  with  the  dispute  which  has  been  referred  to  it,  and  may 
there  pursue  its  investigation. 

Any  party  to  a  reference  may  be  represented  before  the  board 
by  three,  or  less  than  three  persons  designated  for  the  purpose,  or 
by  counsel  or  solicitor  where  allowed,  and  such  counsel  or  solicitor 
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shall  be  entitled  to  appear  or  be  heard  before  the  board  only  with  the 
consent  of  the  parties  to  the  dispute,  and,  notwithstanding  such  con- 
sent, the  board  may  decline  to  allow  such  appearance. 

Members  of  the  board  must  be  British  subjects,  though  not 
necessarily  residents  of  Canada.  The  sittings  of  the  board  are  fixed 
as  to  time  and  place  by  the  chairman,  and  the  proceedings  conducted 
in  public,  unless  the  board  of  its  own  motion  or  by  request  of  any 
party  to  the  dispute  direct  that  they  be  held  in  private.  The  board 
may  at  any  time  dismiss  any  matter  referred  to  it  which  it  deems 
frivolous  or  trivial;  also  it  may,  with  the  consent  of  the  Minister 
of  Labour,  employ  any  competent  experts  or  assessors  to  examine 
the  books  or  official  reports  of  either  party  and  to  advise  upon  any 
technical  or  other  matter  material  to  the  investigation. 

The  act  provides  for  the  adequate  payment  of  the  members 
of  the  board  during  the  time  they  are  employed  on  the  task  in  hand, 
also  for  their  necessary  traveling  expenses,  and  further  expressly 
prohibits  the  acceptance  by  any  member  of  the  board  of  any  per- 
quisite or  gratuity  apart  from  his  remuneration  by  the  government 
on  account  of  any  matters  brought  before  the  board  and  makes  the 
acceptance  of  such  perquisite  or  gratuity  an  offence  punishable  by 
a  fine  not  exceeding  one  thousand  dollars.  The  compensation  for 
members  of  the  board  was  originally  placed  at  twenty  dollars  a  day 
for  the  chairman  and  fifteen  dollars  a  day  each  for  other  members. 
During  the  recent  session  of  Parliament,  however,  the  act  was 
amended  by  increasing  the  fee  in  the  case  of  each  member  of  the 
board  to  twenty  dollars  daily. 

The  penalties  prescribed  by  the  act  are  as  follows:  Any  em- 
ployer declaring  or  causing  a  lockout  contrary  to  the  provisions  of 
the  act  becomes  liable  to  a  fine  of  not  less  than  one  hundred  dollars, 
nor  more  than  one  thousand  dollars,  for  each  day  or  part  of  a  day 
that  such  lockout  exists ;  while  any  employee  who  goes  out  on  strike 
contrary  to  the  provisions  of  the  act  becomes  liable  to  a  fine  of  not 
less  than  ten  dollars  nor  more  than  fifty  dollars,  for  each  day  or  part 
of  a  day  that  such  employee  is  on  strike;  also,  any  person  who 
incites,  encourages,  or  aids  in  any  manner  any  employer  to  declare 
or  continue  a  lockout,  or  any  employee  to  go  or  continue  on  strike 
contrary  to  the  provisions  of  the  act,  shall  be  guilty  of  an  offence 
and  liable  to  a  fine  of  not  less  than  fifty  dollars  and  not  more  than 
one  thousand  dollars.    It  may  be  added  that  the  act  does  not  con- 

(4^7) 


Digitized  by 


Google 


174  The  Annals  of  the  American  Academy 

template  that  the  Department  of  Labour  should  institute  proceed- 
ings when  the  act  is  believed  to  be  infringed;  any  individual  may 
lay  the  information  necessary. 

The  text  of  the  award  of  findings  of  the  board  in  each  case  is 
published  in  the  "Labour  Gazette,"  the  official  monthly  publication 
of  the  Department  of  Labour,  and  the  findings  received  during 
a  given  official  year  are  published  collectively  in  the  annual  report 
of  the  department. 

It  has  been  found  in  the  experience  of  the  department  that  the 
act  is  much  more  effectively  worked  when  free,  so  far  as  possible, 
from  the  formal  procedure  suggestive  of  the  ordinary  judicial  court. 
The  taking  of  sworn  evidence,  with  stenographers*  reports,  has  been 
particularly  discouraged  as  having  proved  far  from  conducive  to  an 
amicable  adjustment  of  differences,  apart  from  the  inevitable  delay 
associated  with  such  procedure  and  leaving  out  of  account  also  the 
very  considerable  expense  involved  in  it. 

The  most  obvious  virtue  of  the  act  lies,  it  will  be  seen,  in 
bringing  the  parties  together  before  three  fellow  citizens  of  standing 
and  repute,  one  at  least  of  whom  is  a  wholly  disinterested  arbiter, 
where  a  free  and  frank  discussion  of  the  differences  may  take  place 
and  the  dispute  may  be  thrashed  out  in  such  a  manner  as  is  fre- 
quently quite  impossible  as  between  the  disputants  directly.  Grant 
that  such  discussion  and  investigation  take  place  before  a  strike  or 
lockout  has  been  declared  and  that  the  board  acts  with  ordinary 
discretion  and  tact,  the  chances  are  largely  in  favor  of  an  amicable 
adjustment  of  the  differences  at  issue.  Much,  of  course,  depends 
upon  the  chairman,  and  it  is  a  sine  qua  non  that  he  shall  be  a  gentle- 
man whose  reputation  both  as  a  practical  man  and  as  a  man  of 
judicial  bearing  shall  command  respect  on  the  part  of  the  disputants 
and  of  the  public  generally.  The  experience  of  the  Canadian  act 
has  shown  that  in  somewhat  less  than  half  of  the  cases  referred 
under  the  act,  the  parties  themselves  will  agree  on  a  chairman;  in 
the  remainder  the  appointment  has  been  made  by  the  Minister  of 
Labour. 

Apart  from  the  advantage  of  thus  bringing  the  parties  together 
before  a  board,  the  act  invokes  the  factor  of  publicity,  and  this  has 
proved  a  weighty  instrument  in  averting  extreme  methods  on  the 
part  of  employer  or  employees.  There  is,  first,  the  publicity  involved 
in  the  investigation  itself;  as  a  rule  a  disputant  does  not  desire  to 
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submit  for  investigation  a  case  which  is  obviously  unfair,  and  the 
impending  investigation  leads,  therefore,  to  the  abandonment  of 
extreme  propositions  or  contentions.  There  is,  secondly,  the  pub- 
licity involved  in  the  publication  of  the  official  report  and  frequently 
of  newspaper  reports  of  proceedings,  though  the  latter  may  be 
limited  by  the  action  of  the  board.  The  publication  of  the  official 
findings  of  a  board  on  a  given  dispute  acquaints  the  public  with  the 
precise  circumstances  of  the  situation,  enables  the  public  to  determine 
the  degree  of  reasonableness  or  unreasonableness  of  either  party, 
and  practically  assures  in  advance  the  defeat  of  action  taken  by 
either  party  contrary  to  the  findings  or  recommendations  of  the 
board.  This  has  been  the  practically  invariable  experience  of  the 
operation  of  the  act  in  Canada,  and  after  three  years'  active  opera- 
tion of  the  measure  the  general  feeling  with  regard  thereto  is  that  it 
has  easily  justified  its  existence  and  that  the  principles  on  which  it  is 
based  are  obtaining  continually  a  wider  recognition  both  in  Canada 
and  elsewhere.  It  will  be  of  interest  to  state  briefly  the  nature  of 
the  proceedings  during  these  years.  The  total  number  of  applica- 
tions under  the  act  from  the  date  of  its  enactment,  March  22,  1907, 
to  the  end  of  the  financial  year  March  31,  1910,  a  period  of  three 
years,  is  eighty-two,  of  which  thirty-five  were  received  during  the 
first  year,  twenty  during  the  second,  and  twenty-seven  during  the 
third.  The  number  of  employees  estimated  to  have  been  affected 
in  the  eighty-two  disputes  is  85,500.  Of  the  total  number  of  appli- 
cations, thirty-four  related  to  coal  mining,  six  to  metalliferous  min- 
ing, thirty-eight  to  transportation  and  communication,  one  to  munici- 
pal public  utility,  and  three  to  industries  other  than  mines  and 
public  utilities.  The  special  trades  or  callings  involved  included 
those  of  coal  miners,  silver  miners,  copper  miners,  conductors,  loco- 
motive engineers,  station  agents,  railway  telegraphers,  brakemen, 
firemen,  baggagemen,  freight  clerks,  machinists,  mechanics  (includ- 
ing boilermakers,  blacksmiths,  steamfitters  and  gasfitters),  round- 
house employees,  maintenance  of  way  employees,  carmen,  freight 
handlers,  longshoremen,  lake  seamen,  street  railway  employees, 
teamsters,  municipal  employees,  cotton  mill  operatives,  and  boot 
and  shoe  workers. 

In  a  very  large  majority  of  cases  the  matters  at  issue  related  to 
hours,  wages,  or  conditions  of  labor,  and  in  only  two  of  the  cases 
in  which  wages  or  hours  were  directly  concerned  have  proceedings 
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under  the  act  failed  to  avert  the  threatened  strike.  It  was  not 
found  necessary  to  establish  a  board  in  the  case  of  every  application 
received,  the  compulsory  feature  of  the  act  occasionally  serving  to 
effect  an  adjustment  without  the  application  of  the  full  machinery; 
during  the  three  years  six  disputes  were  settled  in  this  manner. 

There  have  been  in  all  during  the  three  years  indicated  six 
instances  in  which  strikes  have  occurred  after  the  reference  of 
disputes  under  the  terms  of  the  act.  One  of  these  six  disputes  con- 
cerned the  railway  industry;  the  other  five  related  to  the  mining 
industry,  and  in  four  cases  had  to  do  in  whole  or  in  large  part  with 
the  question  of  alleged  discrimination  against  or  the  recognition  of 
labour  unions.  The  six  cases  in  question  are  as  follows :  ( i )  Cum- 
berland Railway  and  Coal  Company,  of  Springhill,  N.  S.,  and  its 
employees;  (2)  Canadian  Pacific  Railway  Company  and  its  me- 
chanical employees;  (3)  Nicola  Valley  Coal  and  Coke  Company,  of 
Middlesboro,  B.  C,  and  its  employees;  (4)  British  Columbia  Cop- 
per Company,  of  Greenwood,  B.  C.,  and  its  employees;  (5)  Domin- 
ion Coal  Company,  of  Glace  Bay,  N.  S.,  and  its  employees;  and 
(6)  Cumberland  Railway  and  Coal  Company,  of  Springhill,  N.  S., 
and  its  employees.  In  No.  i,  the  strike  lasted  from  August  i,  1907, 
to  August  31,  I907,  when  the  employees  returned  to  work  on  the 
conditions  recommended  in  the  report  of  the  board.  In  No.  2,  the 
strike  lasted  from  August  5,  1908,  to  October  5,  1908,  when  the 
employees  returned  to  work  on  the  conditions  recommended  in  the 
report  of  the  board.  In  No.  3,  the  employees  went  on  strike  on 
April  28,  during  the  process  of  establishing  a  board,  and  returned 
to  work  early  in  June  on  lines  recommended  by  the  board.  In 
No.  4,  the  strike  lasted  from  June  28  to  July  24 ;  in  this  case  three 
reports  were  put  in  by  the  members  of  the  board,  and  the  settle- 
ment was  on  the  lines  substantially  of  the  chairman's  recommenda- 
tions. In  No.  5,  the  strike  lasted  from  July  5,  1909,  to  April  28, 
1910,  when  the  employees  returned  to  work  on  lines  recommended 
in  the  report  of  the  board,  with  such  modifications  as  had  been 
made  in  the  same  by  an  agreement  subsequently  eflFected  with 
the  men  who  had  refused  to  participate  in  the  strike.  In  No.  6, 
the  strike  was  declared  on  August  9,  1909,  and  was  continuing  at 
the  date  of  writing ;  it  should  be  noted  that  the  parties  concerned  in 
Nos.  I  and  6  are  identical.  During  the  three  years,  however,  there 
have  been  several  instances  in  which  strikes  in  industries  affected 
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by  the  act  have  been  declared  without  reference  to  the  law,  although 
in  most  of  these  cases  a  board  has  been  subsequently  established; 
and  in  no  instance  where  a  board  has  been  established  under  such 
circumstances  has  it  failed  to  secure  an  adjustment.  The  industries 
affected  have  been  usually  those  of  coal  miners  or  longshoremen. 

Much  interest  has  been  taken  in  the  act  in  foreign  countries, 
and  particularly  in  the  United  States.  The  question  of  the  degree 
of  benefit  resulting  from  the  operation  of  the  act  in  Canada  and  of 
the  applicability  of  its  provisions  to  industrial  disputes  in  the  United 
States  has  been  for  several  years  a  favorite  subject  of  debate  in 
high  schools  and  colleges  throughout  the  United  States  and  innu- 
merable requests  have  been  received  in  the  department  for  informa- 
tion on  the  subject.  Requests  for  addresses  from  those  who  have 
been  concerned  in  the  administration  of  the  act  have  also  been 
frequently  received,  and  Professor  Adam  Shortt,  formerly  of 
Queen's  University,  Kingston,  now  a  civil  service  commissioner  at 
Ottawa,  and  who  was  chairman  of  numerous  boards  established 
during  the  first  eighteen  months  of  the  life  of  the  act,  has  fre- 
quently by  request  addressed  gatherings  in  Canada  and  in  the 
United  States  as  to  the  principles  and  operation  of  the  act.  It  may 
be  worth  quoting  at  this  point  some  sentences  from  an  address 
given  by  Professor  Shortt  before  the  American  Association  for  Labor 
Legislation  at  Atlantic  City  in  December,  1908,  Professor  Shortt's 
address  was  not  in  the  nature  of  an  analysis  of  the  act,  but  con- 
sisted rather  of  observations  and  deductions  derived  from  his  large 
experience  of  the  practical  administration  of  its  provisions.  The 
closing  sentences  of  his  address  show  concisely  the  character  of  the 
act  and  the  methods  by  which  it  is  induced  to  work  most  eflfectively : 

Considering  how  very  seldom  in  their  discussion  of  the  merits  of  their 
respective  cases  the  weaknesses  of  their  own  position  and  the  strength 
of  their  opponents  are  frankly  admitted,  I  have  been  agreeably  sur- 
prised to  find  how  readily  in  the  end,  even  in  the  discussion  before  the 
board,  but  more  particularly  in  the  separate  discussions  afterwards,  each 
side  could  be  brought  to  concede  the  validity  of  their  opponents'  position 
on  many  points.  Another  encouraging  feature,  considering  what  interests 
are  at  stake,  is  the  general  calmness  and  good  feeling  which  prevail  in  the 
discussions  before  the  boards.  Occasionally  the  temperature  may  exhibit 
a  sudden  rise  when  some  tender  spot  is  rubbed,  but  such  occurrences  are 
rare.  Much  the  liveliest  case  we  experienced,  in  the  way  of  an  exchange 
of  picturesque  compliments,  was  one  in  which  two  very  respectable  interna- 
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tional  unions  were  seeking  to  establish  themselves  on  the  same  base  and 
on  the  same  side  of  it  with  reference  to  a  railway  company. 

There  are  many  reflections  suggested  by  the  experience  of  the  concrete 
cases  which  have  been  brought  under  the  operation  of  the  Canadian  act,  but 
only  a  few  samples  could  be  presented  in  this  paper.  The  policy  and  method 
of  the  Canadian  act  by  no  means  afford  a  certain  remedy  for  industrial 
disputes.  No  practical  man  dreams  that  industrial  disputes  can  be  prevented 
from  occurring,  because  there  will  always  be  cases  where  justice,  unavoidably 
pertains  to  both  sides.  There  are,  however,  many  disputes  which  are  chiefly 
due  to  historic  prejudice,  mutual  ignorance  and  misunderstanding,  and  it 
ought  to  be  possible  to  dispose  of  most  of  these  and  to  effect  a  working  settle- 
ment in  the  case  of  many  of  the  others.  All  that  one  may  claim  for  the  essen- 
tial features  of  the  Canadian  act  is  that,  if  tactfully  handled,  they  provide  a 
reasonable  method  of  securing  the  maximum  of  concession  with  the  minimum 
of  compulsion. 

With  regard  to  the  question  of  the  applicability  of  the  act  to 
the  United  States,  reference  should  be  made  to  the  special  inquiry 
conducted  on  this  subject  by  Dr.  Victor  S.  Clark,  the  noted  socio- 
logical writer  of  Washington,  D.  C,  who  visited  Canada  in  the 
spring  of  1908  at  the  special  request  of  Mr.  Roosevelt,  the  then 
President  of  the  United  States,  for  the  purpose  of  making  an  inves- 
tigation into  the  working  of  the  act.  Dr.  Clark's  report  was  pub- 
lished in  the  May  issue  of  the  Bi-Monthly  Bulletin  of  the  United 
States  Bureau  of  Labor,  where  it  occupied  eighty  pages.  The 
report  was  an  extremely  valuable  analysis  of  the  act.  Generally 
speaking,  the  findings  were  favorable  to  the  measure,  which  had, 
however,  it  must  be  remembered,  been  in  operation  at  the  time  of 
Dr.  Clark's  inquiry  only  one  year.  "So  far,"  said  Dr.  Clark,  "as 
can  be  judged  from  the  experience  of  a  single  year,  the  Industrial 
Disputes  Act  has  accomplished  the  main  purpose  for  which  it  was 
enacted,  the  prevention  of  strikes  and  lockouts  in  public  service 
industries;'*  and  at  another  point  the  writer  observes: 

Apparently,  it  has  not  affected  adversely  the  conditions  of  workingmen 
or  of  industries  where  it  has  been  applied.  It  is  much  more  applicable  to 
American  conditions  than  compulsory  arbitration  laws,  like  those  of  New 
Zealand  and  Australia,  because  its  settlements  are  based  on  the  agreement 
of  the  parties  and  do  not  prescribe  an  artificial  wage,  often  illy  adjusted  to 
economic  conditions.  Employers  and  the  general  public  in  Canada,  with  a 
very  few  exceptions,  favor  the  law.  The  working  people  are  divided.  Pos- 
sibly workers  do  sacrifice  something  of  influence  in  giving  up  sudden  strikes, 
but  they  gain  in  other  ways,  especially  in  having  a  better  alternative  to  a 
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strike  than  before.     And  as  part  of  the  general  public  they  profit  by  the 
saving  of  industrial  waste  through  strikes. 

After  such  a  law  is  once  on  the  statute  books,  however,  it  usually 
remains,  and  in  New  Zealand,  Australia  and  Canada  it  has  created  a  new 
public  attitude  toward  industrial  disputes.  This  attitude  is  the  result  of  the 
idea — readily  grasped  and  generally  accepted  when  once  clearly  presented — 
that  the  public  have  an  interest  in  many  industrial  conflicts  quite  as  imme- 
diate and  important  in  its  way  as  that  of  the  conflicting  parties.  If  the 
American  people  have  this  truth  vividly  brought  to  their  attention  by  a  great 
strike,  the  hopeful  example  of  the  Canadian  act  seems  likely,  so  far  as  present 
experience  shows,  to  prove  a  guiding  star  in  their  difficulties. 

Some  fifteen  months  later,  during  the  summer,  namely,  of  1909, 
Dr.  Victor  S.  Clark  again  visited  Canada,  and  made  a  supplementary 
investigation  of  the  operations  of  the  act.  His  report  is  again 
published,  in  Bulletin  No.  86,  of  the  Department  of  Commerce  and 
Labor,  and,  as  voicing  the  view  of  an  unprejudiced  and  careful 
observer,  it  is  of  special  interest  to  note  his  conclusions  after  this 
second  investigation.  These  conclusions  are  summed  up  in  the 
following  sentences: 

The  act  seems  to  be  gaining  support  with  longer  experience,  and  has 
very  few  opponents  outside  of  labor  ranks.  The  act  has  afforded  machinery 
for  settling  most  of  the  disputes  that  have  occurred  in  the  industries  to 
which  it  applies;  but  in  some  cases  it  has  postponed  rather  than  prevented 
strikes,  and  in  other  cases  strikers  have  defied  the  law  with  impunity.  Most 
of  the  amendments  proposed  look  toward  perfecting  details  rather  than 
toward  revising  the  structure  of  the  law.  There  is  no  likelihood  that  the 
act  will  be  repealed,  or  that  it  will  be  extended  to  other  industries  or  toward 
compulsory  arbitration.  The  most  serious  danger  it  faces  is  the  non-enforce- 
ment of  the  strike  and  lockout  penalties  in  cases  where  the  law  is  violated. 

Under  the  conditions  for  which  it  was  devised,  the  Canadian  law,  in 
spite  of  some  setbacks,  is  useful  legislation,  and  it  promises  more  for  the 
future  than  most  measures — ^perhaps  more  than  any  other  measure — for 
promoting  industrial  peace  by  government  intervention. 

It  may  be  added  that  during  the  recent  session  of  the  Massa- 
chusetts legislature  an  act  embodying  the  principles  of  the  Canadian 
measure  and  modeled  closely  on  its  lines  was  before  it  for  consid- 
eration and  an  active  discussion  on  its  merits  took  place  in  the 
American  press;  the  measure  was  eventually  deferred  until  the 
following  session  for  final  action,  and  its  promoters  are  hopeful  that 
it  will  then  become  law. 

In  the  State  of  California  also  the  principle  of  the  Canadian 
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act  has  been  endorsed  in  an  elaborate  report  presented  to  the  gov- 
ernor of  that  state  by  Mr.  Harris  Weinstock,  a  special  labor  com- 
missioner, who  was  commissioned  to  investigate  the  labor  laws  and 
labor  conditions  of  foreign  countries  generally  in  relation  to  strikes 
and  lockouts.  Mr.  Weinstock's  report,  which  is  an  able  document 
of  over  one  hundred  and  fifty  printed  pages,  setting  forth  concisely 
the  laws  on  this  subject  in  all  civilized  communities,  strongly  recom- 
mends legislation  on  the  lines  followed  by  Canada,  and  contains  the 
draft  of  a  measure  closely  approximating  the  Canadian  act.  It  is 
a  curious  fact  that  Mr.  Weinstock  had  been,  by  independent  obser- 
vation and  inquiry,  led,  as  his  report  states,  to  the  conclusion  that 
the  principles  forming  the  basis  of  the  Canadian  act,  of  which  he 
had  at  the  time  never  heard,  offered  the  most  hopeful  and  practicable 
method  for  dealing  with  industrial  disputes.  The  closing  sentences 
of  Mr.  Weinstock's  report,  as  bearing  on  this  point,  are  specially 
worthy  of  note: 

It  is  generally  conceded  that  public  opinion  is  a  most  important  factor 
in  the  settlement  of  labor  disputes,  more  especially  when  they  are  of  a  char- 
acter likely  to  affect  public  convenience  or  comfort  or  profit.  It  is  rarely  if 
ever  that  a  strike  or  lockout  can  succeed  that  has  public  sentiment  against  it 
The  problem,  however,  has  ever  been  how  properly  to  enlighten  public 
opinion  and  how  to  place  before  it  the  actual  facts  involved  in  a  labor  dis- 
pute as  found  by  a  disinterested  inquirer  in  whom  the  public  would  have 
confidence. 

With  these  thoughts  in  mind  it  seemed  to  me  that  an  important  stride 
would  be  made  in  the  direction  of  industrial  peace,  if  legislation  was  created 
calling  for  a  public  inquiry  in  labor  disputes  before  they  had  reached  the 
serious  stage  of  strike  or  lockout. 

I  realized,  however,  that  any  legislation  along  such  lines,  in  a  country 
such  as  ours,  must  at  best  be  experimental.  While  in  that  stage  I  feel  that 
the  proposed  legislation  should  be  confined  to  disputes  likely  to  arise  in  the 
conduct  of  public  utilities,  since  it  is  strikes  and  lockouts  in  these  activities 
that,  as  a  rule,  more  seriously  affect  the  public  welfare.  Should  the  proposed 
legislation  after  a  fair  trial  prove  a  success  it  would  then  be  in  the  interest 
of  all  concerned  to  broaden  it  so  that  all  industries  might  be  brought  under 
its  influence. 

This  conclusion  having  finally  been  reached  on  my  part.  I  forwarded 
it  on  paper  while  in  Brussels,  Belgium,  in  the  nature  of  a  rough  draft  of  a 
proposed  law. 

On  arriving  in  Paris  a  few  days  later  I  found  awaiting  me  there  a 
packet  of  printed  matter  sent  me  by  the  Canadian  Labour  Department  through 
the  courtesy  of  Mr.  Dougherty,  of  the  Canadian  Department  of  Agriculture, 
whom  some  months  before  I  had  met  while  in  Rome. 
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Looking  over  this  printed  matter  I  was  surprised  to  find  that  my  idea 
had  been  anticipated  by  the  Deputy  Minister  of  Labour  of  Canada,  Mackenzie 
King,  who  had  recently  formulated  and  had  succeeded  in  getting  th€  Canadian 
Parliament  to  pass  a  public  inquiry  act  My  satisfaction  can  be  understood 
when  I  found  among  other  documents  in  his  collection  the  first  annual  report 
just  issued  by  the  Canadian  Labour  Department  of  the  operation  of  the  act 
which  showed  that  ninety-seven  per  cent  of  the  labor  disputes  submitted  to 
a  public  inquiry  had  been  amicably  adjusted,  and  that  in  only  three  per  cent 
of  cases  inquired  into  had  there  been  strikes  after  an  award  was  made. 

Here  we  have  a  most  striking  illustration  of  the  difference  in  effective- 
ness between  voluntary  arbitration  and  public  inquiry.  Under  voluntary 
arbitration,  having  behind  it  all  the  machinery  and  influence  of  the  state, 
there  are  strikes  and  lockouts  in  about  ninety-seven  per  cent  of  cases,  and 
peaceful  settlement  without  cessation  of  work  in  about  three  per  cent  of 
cases.  Under  public  inquiry  we  find  the  very  first  year  of  its  trial  in  Canada, 
when  at  best  the  system  could  not  yet  have  been  perfected,  ninety-seven  per 
cent  of  peaceful  settlements  without  cessation  of  work  and  but  three  per 
cent  of  strikes.  Whatever  doubts  or  misgivings  I  may  have  had  as  to  the 
desirability  or  the  practicability  of  the  proposed  public  inquiry  law  were 
removed  by  the  showing  made  by  Canada  as  the  result  of  an  actual  applica- 
tion of  the  principle.  Surely,  if  in  California  we  can,  through  the  medium 
of  public  inquiry,  adjust  peacefully  ninety-seven  per  cent  of  labor  disputes, 
we  shall  have  accomplished  a  most  important  work  and  shall  have  come  as 
near  establishing  industrial  peace  as  under  our  system  of  government  is 
possible. 

Sailing  from  Egypt  to  India,  it  was  my  good  fortune  to  meet  Mr. 
Mackenzie  King,  the  framer  of  the  Canadian  public  inquiry  act,  to  whom  I 
am  indebted  for  valuable  hints  and  suggestions  embodied  in  the  following 
recommendations,  which  I  have  the  honor  to  submit  herewith  to  Your 
Excellency. 

It  is  understood  that  the  Californian  measure  was  held  in 
abeyance  for  some  time  on  account  of  the  alleged  unconstitutionality 
of  certain  of  its  provisions.  This  point  has,  however,  been  subse- 
quently waived  and  the  measure  will  now  shortly  be  dealt  with  in 
the  legislature. 

An  act  similar  in  character  has  been  introduced  into  the  Wis- 
consin legislature,  again  after  consultation  with  the  Department  of 
Labour  of  Canada,  and  in  this  case  also  has  been  held  pending  the 
consideration  of  the  question  of  constitutionality.  The  decision  in 
California  will  no  doubt  affect  the  situation  regarding  the  act  in 
Wisconsin,  and  the  action  of  the  legislature  of  Massachusetts  will 
probably  also  have  its  due  effect  in  both  cases.  The  State  of  Ohio 
has  been  in  active  communication  with  the  department,  various 
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officials  and  public  men  having  indicated  a  desire  to  see  whether 
similar  legislation  might  not  be  made  effective  in  that  state. 

In  the  case  of  Illinois  it  is  not  understood  that  any  definite 
action  has  been  taken  in  the  direction  of  legislating  along  the  precise 
lines  of  the  Industrial  Disputes  Investigation  Act,  but  at  a  conven- 
tion of  officers  of  conciliation  boards  and  boards  of  arbitration  in 
Washington  in  January  last,  the  special  representative  of  the  Gov- 
ernor of  Illinois,  in  the  course  of  a  paper  on  Compulsory  Arbitra- 
tion contributed  by  him  to  the  proceedings  of  the  conference,  spoke 
in  the  most  cordial  terms  of  the  principle  on  which  the  Canadian 
act  is  based  and  strongly  commended  its  general  features. 

Turning  to  the  other  side  of  the  world,  South  Africa,  again 
we  find  the  influence  of  the  Industrial  Disputes  Investigation  Act 
in  a  marked  degree.  The  legislative  authorities  of  the  Transvaal 
had  been  in  close  touch  with  the  Department  of  Labour  for  a  year 
or  two  regarding  labour  legislation  generally,  and  in  September 
last  the  Minister  of  Labour  received  the  following  letter  from  the 
Honorable  Jacob  de  Villiers,  Minister  of  Mines  of  the  Transvaal, 
saying  that  a  measure  had  been  enacted  in  that  country  modeled 
closely  on  the  lines  of  the  Canadian  act : 

I  have  to  thank  you  for  your  letter  of  the  24th  July  last,  and  also  foh 
the  very  interesting  documents  which  have  been  forwarded  by  Mr.  Acland, 
the  Deputy  Minister  of  Labour. 

I  enclose  a  copy  of  the  Industrial  Disputes  Act,  as  passed  in  the  Trans- 
vaal Parliament  at  its  last  session.  I  regret  that  I  am  unable  to  forward 
you  the  official  reports  of  the  debate,  as  they  are  not  at  present  available, 
but  will  do  so  later. 

The  bill,  as  you  will  see»  is  modeled  on  practically  identical  lines  with 
the  Canadian  act,  changes  being  made  merely  to  suit  differences  in  local 
conditions.  The  bill  received  the  support  of  all  sections  of  Parliament,  the 
principle  of  conciliation  and  investigation  being  accepted  in  preference  to 
that  of  compulsory  arbitration. 

In  preparing  and  introducing  the  bill  I  was  much  assisted  by  the  valuable 
reports  published  by  your  department. 

I  wish  to  tender  you  the  thanks  of  my  government  for  your  kind  offer 
of  co-operation  and  assistance,  which  I  greatly  value  and  reciprocate. 

It  has  already  been  indicated  that  in  a  few  cases,  six  out  of 
eighty-two,  where,  after  disputes  had  been  referred  under  the  act 
the  threatened  lockout  or  strike  has  not  been  averted,  the  disputes 
in  question  related  to  union  recognition.     There  is  probably  no 
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other  question  in  which  the  parties  concerned  are  so  little  susceptible 
to  the  process  of  conciliation  or  where  investigation  can  hope  to 
accomplish  so  little  as  in  disputes  of  this  nature.  A  complete  sur- 
render by  one  side  or  the  other  of  ideas  wholly  divergent  would 
appear  to  be  the  only  means  of  settlement,  and  the  main  achieve- 
ment of  an  inquiry  under  such  circumstances  is  likely  as  a  rule  to 
be  that  of  placing  before  the  public  a  plain  and  impartial  statement 
of  the  case,  with  findings  accordingly.  In  the  event  then  of  lockout 
or  strike  the  public  is  in  a  position  to  determine  as  to  the  degree  of 
responsibility  attaching  to  either  party.  Experience  of  the  workings 
of  the  act  has  shown  so  far  that  the  disposition  of  the  public  is  to 
uphold  the  findings  of  a  board,  and  that  a  lockout  or  strike  declared 
in  face  of  such  findings  fails  of  public  support  and  is  foredoomed 
as  a  rule  to  failure  as  a  consequence.  It  is  possible  that  continued 
experience  of  the  present  act  will  demonstrate  to  the  parties  to  a 
dispute  the  futility  of  opposing  the  carefully  considered  judgment 
of  a  board  of  conciliation  and  investigation.  In  each  case  where, 
since  the  inception  of  the  act,  a  strike  has  been  declared  in  face  of 
the  findings  of  a  board  the  strike  has  ended  disastrously  and  the 
employees  have  in  the  end  adopted  substantially  the  recommenda- 
tions made  at  the  outset  by  the  board  which  conducted  the  inquiry. 

A  word  may  be  said,  in  conclusion,  as  to  the  question  of  penal- 
ties. As  above  indicated,  no  action  has  been  taken  by  the  Depart- 
ment of  Labour  or  by  any  other  department  of  the  Dominion  Gov- 
ernment in  the  case  of  any  alleged  infringement  of  the  act,  either 
against  employers  or  employees.  There  have  been  several  convic- 
tions under  the  act  where  information  has  been  laid  by  one  party 
or  other  concerned  in  a  dispute,  but  it  will,  however,  be  obvious 
from  a  study  of  the  act  as  outlined  in  the  preceding  pages,  that  its 
success  must  ultimately  depend  less  upon  the  question  of  the  enforce- 
ment of  penal  clauses  than  upon  the  acceptance  of  the  principle 
that  the  concentration  of  public  opinion  on  an  industrial  dispute  by 
means  of  an  official  inquiry  is  calculated  to  prevent  either  party 
from  taking  a  position  of  manifest  unfairness ;  while  on  the  other 
hand  the  general  good  of  a  community,  aside  from  the  particular 
welfare  of  those  concerned  in  a  dispute,  is  a  matter  of  such  para- 
mount importance  as  to  justify  the  outlawing  of  strikes  or  lockouts 
until  the  dispute  to  which  they  relate  has  been  made  the  subject  of 
investigation. 
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SETTLEMENT  AND  PREVENTION  OF  INDUSTRIAL 
DISPUTES  IN  NEW  ZEALAND 


By  Paul  Kennaday, 
New  York. 


New  Zealand  came  upon  the  scene  when  railways  were  soon  to 
to  be  a  necessity,  when  home  industries  were  being  displaced  by 
factories  and  when  labor  legislation  in  England  was  already  giving 
expression  to  the  new  theory  of  the  state's  right  and  duty  to  protect 
the  workers  against  the  grosser  forms  of  industrial  barbarity.  The 
stubborn  fighting  of  the  native  Maoris  helped  to  knit  together  all 
the  more  strongly  the  isolated  church  colonists  of  1840  and  their 
early  followers,  and  the  government  then  established  and  so  secured, 
rich  in  land  but  with  a  treasury  depleted  by  the  wars,  freely  sold  of 
its  many  acres  to  its  people  eager  to  secure  homes  upon  the  land 
and  the  best  of  grazing  pastures  for  their  sheep. 

As  the  colonists  grew  in  number,  later  comers  discovering  that 
the  richest  and  most  accessible  lands  had  been  taken  up  by  those 
first  in  the  field,  turned  to  the  state  for  help,  and  land  reform  came 
to  be  a  burning  issue  between  those  already  on  the  land  and  those 
who  demanded  advances  to  settlers,  low  rentals,  freeholds  upon  easy 
terms  and  the  "bursting  up*'  of  large  estates. 

When  private  capital  was  lacking  for  the  building  of  railways 
it  needed  no  campaign  of  education,  no  butting  against  interests 
already  vested,  to  induce  the  new  settlers  again  to  turn  to  their  state 
for  the  opening  up  of  lands  required  for  settlement  and  for  the 
further  development  of  existing  holdings.  When  shops  and  fac- 
tories began  to  assume  some  importance  in  the  new  country  and 
strikes  came  to  be  matters  of  not  unusual  occurrence  and  gross 
sweating  in  certain  trades  was  disclosed,  once  again  state  aid  was 
called  for  and  this  time  with  insistence  by  an  urban  working  class 
steadily  gaining  in  numbers  upon  the  older  middle  class  of  pastor- 
alists  and  employers.  By  1890  the  Progressive  Party  was  brought 
into  power  for  the  first  time  through  the  votes  of  a  united  working 
class  indignant  over  their  complete  defeat  in  the  Maritime  Strike, 
and  by  those  who  demanded  land  settlement  laws  much  more  liberal 
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in  character  that  the  large  sheep-run  holding  and  moneyed  con- 
servative class  were  prepared  to  countenance. 

At  the  outset  of  the  new  regime  under  the  remarkable  and  all- 
powerful  Richard  Seddon,  one  of  his  most  able  lieutenants,  Mr. 
William  Pember  Reeves,  Minister  for  Labour,  laid  before  Parliament 
a  well-considered  plan  for  the  compulsory  arbitration  of  labor  dis- 
putes. For  three  years  even  New  Zealand  law  makers,  busy  with 
more  urgent  land  reforms,  viewed  askance  this  novel  scheme.  But 
by  dint  of  much  persistence  upon  the  part  of  its  author  the  bill  was 
enacted  by  a  narrow  margin  in  1894,  and  thereafter  has  continued 
with  many  and  frequent  amendments  to  the  present  time.  Of  these 
amendments  the  most  numerous  and  far-reaching  were  those  of  the 
session  of  1908,  when  Parliament  was  compelled  to  recast  the  old 
act,  now  become  thoroughly  unsatisfactory  to  employers  much 
perturbed  by  a  half  dozen  small  strikes  in  which  the  workers  had 
successfully  defied  the  law  of  the  land  and  had  withstood  the  judg- 
ments of  the  Court  of  Industrial  Arbitration. 

The  present  act,  The  Industrial  Conciliation  and  Arbitration 
Act,  1908,  and  the  seventy-four  sections  in  amendment,  of  the  same 
year,  is  a  careful  attempt  to  avoid  the  failures  and  causes  for  friction 
of  the  antecedent  acts.  Again  conciliation  becomes  the  foundation 
and  the  trade  union  remains  the  keystone  to  the  arch  bridging  over 
the  opposing  interests  and  misunderstandings  separating  capital  and 
labor.  The  worker  may  avail  himself  of  the  privileges  of  the  act, 
only  as  he  is  a  member  of  a  registered  union  keeping  regular  books, 
having  a  common  seal,  with  capacity  to  sue  and  be  sued,  whose 
property  may  be  attached  and  whose  members  may  be  disciplined. 
Conciliation  is  first  attempted  between  the  union  and  the  individual 
or  associated  employer;  after  that  is  exhausted,  recourse  is  had  to 
arbitration. 

For  the  administration  of  the  act  the  country  is  divided  into 
industrial  districts  in  each  of  which  a  Commissioner  of  Conciliation, 
holding  a  salaried  three-years'  appointment  from  the  governor,  is 
ready,  upon  application  to  him  made  by  employer  or  employee,  to 
set  up  a  Council  of  Conciliation  for  the  hearing  of  any  case  involving 
differences  not  adjustable  by  the  parties  themselves.  Each  side 
may  nominate  one,  two,  or  three  representatives,  who,  if  accepted 
by  the  commissioner,  then  as  a  Council  of  Conciliation  under  the 
chairmanship  of  the  commissioner,  proceed  to  hold  public  hearings 
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of  the  matters  in  dispute.  The  council  has  the  usual  powers  to  sum- 
mon witnesses,  to  administer  oaths,  to  examine  books  and  papers, 
and  has  a  wide  latitude  in  the  matter  of  procedure  and  the  character 
of  the  evidence  it  will  admit.  The  hearings,  marked  by  informality 
and  freedom  from  legal  technicalities,  become,  in  fact,  amicable 
conferences  of  men  mutually  desirous  of  settling  their  differences 
upon  the  best  terms  possible.  The  council  members  being  men 
trained  in  the  trade  under  review,  handle  with  a  dispatch  surpris- 
ing to  the  layman  the  intricate  and  lengthy  trade  logs  before  them 
and  adjust  to  a  penny,  indeed  to  a  half  penny,  day-work  and  piece- 
work rates.  Whether  it  be  wages,  hours,  the  open  or  closed  shop, 
or  any  other  of  the  causes  of  friction  between  employer  and  em- 
ployed, if  an  agreement  is  reached  by  this  council  of  representatives, 
an  award  is  drawn  up  and  filed  with  the  registrar  appointed  to  admin- 
ister the  act  and  the  parties  are  forthwith  bound  for  any  period 
agreed  upon  of  not  more  than  three  years. 

In  case  no  settlement  of  the  dispute  is  possible,  the  council  is 
authorized  to  "make  such  recommendation  for  the  settlement  of  the 
dispute  according  to  the  merits  and  substantial  justice  of  the  case 
as  the  council  thinks  fit  and  may  state  in  the  recommendation 
whether,  in  the  opinion  of  the  council,  the  failure  of  the  parties  to 
arrive  at  a  settlement  was  due  to  unreasonableness  or  unfairness  of 
any  of  the  parties  to  the  dispute.*'  This  provision,  taken  from  the 
Canadian  Industrial  Disputes  Act,  is  an  attempt  to  put  the  respon- 
sibility for  failure  to  agree  where  it  belongs  and  to  inform  the  public 
of  the  true  nature  of  the  dispute.  It  is,  however,  a  counsel  of  per- 
fection not  likely  to  have  much  bearing  on  actual  disputes  as  the 
assessors,  representatives  of  opposing  sides,  must  be  unanimously 
agreed  before  the  recommendation  may  be  made. 

But  whether  such  opinion  is  delivered  or  not,  all  cases  before 
councils  in  which  settlements  are  not  "sooner  arrived  at  by  the 
parties  and  embodied  in  an  industrial  agreement  duly  executed" 
must  be  referred  to  the  Court  of  Arbitration  not  earlier  than  one 
month  or  later  than  two  months  after  the  date  fixed  by  statute  for 
the  original  hearing  of  the  dispute  before  a  council.  The  court  of 
arbitration  thus  becomes  a  court  of  appeals,  divested  now  of  all  its 
former  original  jurisdiction,  and  so,  as  an  important  consequence, 
no  longer  weighted  down  with  a  calendar  of  cases  so  long  that  its 
decisions  cannot  be  rendered  without  a  delay  causing  loud  complaint 
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from  parties  demanding  some  immediate  and  definite  basis  for  their 
daily  relations. 

Again  the  litigants  appear  before  referees  of  their  own  selection, 
predisposed,  it  may  be  assumed,  one  part  to  one  view  and  the  other 
to  the  opposing  view  of  the  controversy.  If  one  judge  of  supreme 
court  qualifications,  holding  office  for  life  on  appointment  from  the 
governor  and  two  "nominated  members",  appointed  for  three  years 
upon  recommendation  respectively  of  employers  and  workers,  may 
not  seem  as  unprejudiced  and  impartial  a  tribunal  as  might  be 
desirable  to  mete  out  exact  justice,  the  practical-minded  New  Zeal- 
ander  would  admit  the  compromise  and  point  out  that  the  complex- 
ities of  the  situation  had  driven  him  to  it.  As  a  matter  of  fact, 
the  two  nominated  members  of  the  court  would  fill  no  very  useful 
function  if  a  competent  judge  were  found  willing  to  retain  his  office 
for  more  than  a  few  years.  But  the  position  is  an  arduous  one, 
open  to  almost  constant  and  often  bitter  criticism,  and  the  presiding 
judge,  before  he  has  long  been  upon  this  novel  bench,  is  anxious  to 
return  to.  the  more  peaceful  channels  of  law  gliding  along  through 
well-marked  precedents.  And  so  the  court  representatives  of  em- 
ployers and  employed,  though  they  may  usually  be  depended  upon 
to  take  opposite  views  on  general  principles,  render  a  distinct  ser- 
vice in  bringing  to  bear  upon  technical  trade  questions  a  more  exact 
information  than  would  usually  be  possessed  by  the  usual  judge 
learned  only  in  the  law. 

The  proceedings  before  the  court,  though  somewhat  more 
formal  in  character  than  those  before  the  councils,  yet  have  little 
of  the  delays  and  circumlocutions  and  technicalities  of  the  common 
law  court,  an  end  in  numerous  ways  sought  to  be  obtained  by  the 
statute  makers,  and  by  none  with  more  general  approval  than  by  the 
prohibition  of  the  representation  of  parties  through  lawyers.  In 
addition  to  the  more  speedy  trials  thus  assured  and  the  relief  to  the 
court  from  the  burden  of  original  jurisdiction  formerly  held  by  it, 
the  enforcement  of  judgments  and  the  collection  of  fines  and  penal- 
ties is  now  left  largely  with  the  magistrates*  courts.  As  a  result  the 
court  may  now  attend  to  the  business  brought  before  it  with  the 
despatch  which  the  peculiar  and  pressing  nature  of  that  business 
manifestly  requires. 

In  Its  judgments  the  court  may  impose  preference  in  employ- 
ment to  unionists,  if  competent  unionists  oflfer  from  unions  open 

(441) 


Digitized  by 


Google 


1 88  The  Annals  of  the  American  Academy 

upon  small  stated  initiation  fees  and  dues  to  all  of  sufficient  trade 
skill  who  apply ;  it  may  fix  a  minimum  wage,  making  lower  allow- 
ances for  "under-rate,"  incompetent  labor;  it  may  determine  hours 
of  employment  and  the  amount  of  compensation  for  overtime  work ; 
it  may  bring  in  employers  and  unions  of  workers  not  parties  to  the 
original  proceedings,  and  it  may  make  its  decisions  a  common  rule 
for  one  or  more  industrial  districts. 

By  so  providing  for  the  immediate  calling  together  of  repre- 
sentative expert  conciliators  and  by  setting  up  a  permanent  ready 
appeal  court  with  peculiar  knowledge  of  industrial  matters,  coupled 
with  large  powers  in  their  regulation,  a  most  effective  method  seems 
to  have  been  adopted  for  the  prevention  of  strikes  and  lockouts. 
Express  penalties,  such  as  the  suspension  of  union  registration  and 
fines  ranging  from  $50  to  $2,500,  may  be  imposed  in  case  of  strikes 
or  lockouts  by  parties  bound  by  an  award,  or  who  are  before  council 
or  court  for  a  determination  of  their  claims,  and  no  part  of  the  act 
came  in  for  more  heated  discussion  at  the  time  of  the  latest  amend- 
ments than  these  strike-prevention  clauses.  Employers,  smarting 
under  the  well-founded  conviction  that  the  old  act  held  them  willy- 
nilly,  while  the  workers  were  free  to  obey  or  to  disregard  judgments 
rendered  against  them,  went  so  far  as  to  demand  imprisonment  as 
a  penalty  for  striking.  The  minister  for  labor  actually  brought 
in  a  bill  so  to  promote  conciliation  and  industrial  peace.  But  it  is 
not  through  the  fear  of  fine,  and  certainly  not  through  the  martyr- 
dom of  imprisonment,  that  men  and  women  are  to  be  lead  to  agree 
with  their  masters.  The  new  act  will  continue  to  succeed  as  a  pre- 
ventive of  strikes  in  spite  of  its  strike-prevention  clauses,  rather 
than  because  of  them. 

But  whatever  may  be  the  measure  of  success  of  this  new  arbi- 
tration and  conciliation  act,  and  however  much  the  old  act  may  have 
helped  to  prevent  strikes  in  New  Zealand,  before  it  is  concluded  that 
industrial  legislation  of  this  character  would  be  practicable  in  larger 
and  more  complex  industrial  communities,  it  is  necessary  to  con- 
sider certain  conditions  unique  to  New  Zealand  which  have  had  a 
far-reaching  effect  upon  the  operation  of  all  her  labor  legislation. 
Consideration  must  be  given  to  the  manner  in  which  the  country 
came  to  adopt  the  principle  of  state  intervention  in  labor  disputes 
along  with  other  measures  of  a  state  socialistic  character.  Even 
when  compulsory  arbitration  was  in  its  first  early  experimental  days 
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the  people  of  New  Zealand  had  become  accustomed  to  a  wide  appfi- 
cation  of  the  principle  of  state  aid  and  intervention.  These  settiers 
in  this  far-off  country  were  a  homogeneous  people,  British  born  or 
British  descended  almost  to  a  man,  driven  to  their  fertile  island 
home  by  a  common  impulse  to  make  a  better  and  an  easier  living 
than  was  possible  for  them  in  the  old,  crowded,  slow-changing  Eng- 
land, full  of  hope,  with  a  large  measure  of  determination  to  build 
better  than  their  fathers,  arid  possessed  of  their  father's  respect  for 
law  as  law.  The  labor  leader's  shocked  reply  to  the  natural  Ameri- 
can suggestion  that  his  union  should  strike  to  remedy  an  intolerable 
situation,  "Why,  it's  against  the  law,  Sir!"  was  an  illustration  of  an 
un-American  attitude  of  mind  that  in  itself  has  made  compulsory 
arbitration  in  New  Zealand  possible.  Coupled  with  this  is  a  respect 
for  the  judiciary  and  a  respectable  judiciary  not  yet  attainable  in  a 
land  where  it  is  common  report  that  more  than  one  judge  has  been 
placed  upon  the  bench  by  this  or  that  corporate  interest,  while  others 
have  paid  to  their  political  masters  from  ten  thousand  dollars  to  one 
hundred  thousand  dollars  for  nominations.  With  an  inevitable  class 
consciousness  in  presiding  judges  of  the  New  Zealand  Arbitration 
Court,  labor  takes  for  granted  and  even  objects,  and  at  times, 
strongly,  that  it  cannot  appear  before  a  judge  uninfluenced  by  a 
certain  prejudice,  unconscious  but  none  the  less  actual,  in  favor 
of  the  employing  class  in  which  the  judges  have  been  born  and 
reared,  where  their  friends  and  former  clients  are.  But  of  their 
venality,  of  deliberate  unfairness,  of  intended  partiality,  of  dis- 
honesty and  corruption  in  securing  office,  not  a  suggestion  is  ever 
made  and  no  suspicion  seems  ever  to  be  entertained. 

As  compared  with  countries  where  a  constant  and  large  fringe 
of  unemployed  are  ever  driven  by  want  to  depress  the  wages  of  the 
employed,  New  Zealand  labor  is  peculiarly  fortunate  and  intends 
by  all  restrictive  immigration  laws  in  its  power  to  continue  so  to 
remain.  There  is  a  relative  scarcity  of  labor  in  New  Zealand,  espe- 
cially of  skilled  factory  labor,  that  of  itself  maintains  wages  and 
makes  demands  for  their  increase  or  for  the  reduction  of  hours  dif- 
ficult to  withstand.  Coupled  with  this  has  taken  place  a  large 
increase  in  the  spending  power  of  a  community  of  less  than  a  million 
souls  whose  exports  have  increased  from  $41,000,000  to  nearly 
$100,000,000  in  the  fifteen  years  since  the  arbitration  act  has  been  in 
force,   and  whose  government   has   borrowed   abroad,   and   spent 
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largely  at  home,  moneys  now  totaling  $332,000,000  as  against  $200,- 
000,000  of  national  debts  in  1895.  It  has  been  easy  enough  to  pay 
the  piper  while  the  dance  was  on  and  all  had  money  in  their  pockets. 
But  when  retrenchment  in  borrowing*  shall  become  necessary  and 
when  it  becomes  manifest  at  last  to  the  most  unblushing  of  protec- 
tionists that  tariff  walls  cannot  be  raised  any  higher  about  the  fields 
and  flocks  of  New  Zealand,  it  will  be  no  longer  the  facile  and 
acceptable  device  it  is  now  to  shift  on  to  the  consumer  the  cost  of 
court-increased  wages.  Even  the  steady,  compromising  English 
descended  New  Zealand  workman,  with  all  his  inherited  respect  for 
law  in  general,  with  his  acquired  dependence  upon  the  arbitration 
act  in  particular  has  manifested  upon  several  occasions  a  surprising 
inclination  toward  forcible  objections  when  demanded  improve- 
ment in  wages  and  hours  have  been  withheld.  It  is  by  no  means 
certain  that  when  the  arbitration  court  refuses  to  place  further 
burdens  upon  industry  face  to  face  with  a  falling  market,  that  then 
New  Zealand  will  be  free  of  strikes.  But  it  will  be  freer  than  if 
without  its  conciliation  and  arbitration  act,  and  until  then,  and  in 
part  because  of  the  act.  New  Zealand,  no  doubt  will  continue  to  enjoy 
the  blessings  of  industrial  peace. 

That  the  compulsory  and  court  features  of  the  New  Zealand 
act  could  not  be  applied  in  America  or  in  any  other  large  country  of 
great  and  varied  industrial  interests  seems  almost  as  patent  as  that 
conciliation  upon  the  New  Zealand  model  would  be  not  only  desir- 
able but  altogether  possible  of  accomplishment.  The  mere  machinery 
in  readiness  to  move  disputing  parties  to  a  reasonable  and  quiet 
consideration  of  each  other's  side  would  prevent  not  a  few  open 
ruptures,  while  hearings  held  and  cLses  discussed  could  hardly  fail 
often  to  end  in  satisfactory  settlements. 

But  the  experience  of  New  Zealand  points  to  the  conclusion 
that  in  proceedings  of  this  nature  the  state  and  its  tribunals  must 
deal  with  the  union  of  the  workers;  cannot,  indeed,  but  refuse  to 
grant  to  the  ununionized,  irresponsible  individual  workers  his  day  in 
this  particular  sort  of  a  court.  So  long  as  American  employers  con- 
tinue to  fight  unionism  as  unionism,  to  insist  upon  the  shop  closed 
to  unionists,  to  blacklist  strikers,  and  to  refuse  to  recognize  that 
steam  and  electricity  have  altered  the  status  of  the  industrial  worker 
even  as  they  have  revolutionized  industry,  an  American  act  for  the 
conciliation  of  labor  disputes,  would  be  but  one  more  added  to  our 
long  list  of  moral  aspirations  enshrined  in  statutes. 
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INDUSTRIAL  DISPUTES 


By  Harris  Weinstock, 
Special  Labor  Commissioner  for  California. 


During  the  summer  of  1908  I  was  making  investigations  in 
Berlin  on  German  labor  laws  and  labor  conditions  as  Special  Labor 
Commissioner  for  California.  In  the  course  of  an  interview  with 
His  Excellency  Herr  Delbruck,  German  Minister  of  Commerce,  I 
invited  his  opinion  on  compulsory  arbitration.  His  reply  was  to  the 
eflFect  that  the  German  government  does  not  favor  compulsory  arbi- 
tration for  fear  that  it  might  find  itself  unable  to  enforce  the 
decisions  of  its  industrial  courts  and  that  a  failure  to  do  so  would 
bring  the  administration  into  contempt. 

The  German  authorities  are  exceedingly  slow  about  exercising 
any  compulsion  in  the  settlement  of  labor  disputes.  The  relations 
between  organized  labor  and  the  German  federal  administration  at 
best  are  strained  and  more  or  less  unfriendly.  This  is  largely  due 
to  the  fact  that  the  trade  unions  and  the  social  democratic  party  in 
Germany  consist  practically  of  the  same  membership. 

Politically  the  government  and  the  social  democratic  party  have 
little  in  common  and,  as  a  rule,  are  found  in  the  attitude  of  bitter 
political  opponents.  The  frequent  instances  of  political  warfare 
between  them  have  led  to  strained  relations  and  to  each  regarding 
the  other  with  suspicion  and  with  more  or  less  hostility.  Organized 
labor  in  Germany  now  embraces  a  membership  of  about  two  mil- 
lions and  is  steadily  growing.  In  1907  the  Social  Democrats  cast 
3,259,000  votes,  elected  to  the  Lower  House  43  out  of  397  members, 
had  2,000  mayors  and  other  executive  or  administrative  officials  in 
the  Empire,  and  published  158  journals  and  periodicals. 

His  growing  strength  has  won  for  the  German  wage  earner, 
his  trade  union  and  his  political  party,  the  wholesome  respect,  if  not 
the  fear,  of  those  in  power.  The  German  government,  therefore, 
is  very  loth  to  attempt  to  pass  legislation  along  the  lines  of  com- 
pulsory settlement  of  labor  disputes,  which  in  all  likelihood  would 
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be  regarded  as  a  governmental  effort  to  curb  the  liberties  and  the 
freedom  of  action  of  the  worker.  The  government,  however,  has 
taken  progressive  measures  along  the  lines  of  encouraging  concilia- 
tion and  voluntary  arbitration.  The  first  attempts  in  this  direction 
were  made  in  1890  when  legislation  was  passed  regulating  the 
industrial  courts.  There  had  existed  in  various  parts  of  Germany, 
for  nearly  seventy  years,  various  courts  dealing  with  arbitration  or 
concilation  for  collective  disputes.  This,  however,  resulted  in  great 
diversity  of  form  and  procedure  in  the  courts,  causing  considerable 
dissatisfaction,  and  finally  led  to  the  adoption  of  the  law  of  1890 
which  provided  for  a  uniform  regulation. 

The  tribunals  as  since  constituted  are  composed  of  an  equal 
number  of  workers  and  employers.  The  local  authorities  appoint 
in  addition  a  president  and  a  deputy.  The  chief  function  of  these 
tribunals  is,  upon  complaint  of  either  party,  to  adjust  individual 
disputes.  Their  jurisdiction  extends  only  to  those  employed  in 
factories.     A  further  provision  of  the  law  of  1890  specifies  that^ 

Courts  may  act  as  conciliation  bureaus  in  case  of  disputes  concerning  the 
terms  of  continuation  or  renewal  of  the  labor  contracts  (Art.  6r),  but  only 
on  condition  that  both  parties  request  such  action  and,  where  they  num- 
ber more  than  three,  and  appoint  delegates  to  the  hearing.  Such  delegates 
must  be  twenty-five  years  of  age  and  in  the  enjoyment  of  full  legal  rights. 
The  Conciliation  Bureau  consists  of  the  president  of  the  court  and  at  least 
four  members,  two  employers  and  two  workingmen,  but  there  may  be  added, 
and  must  be  when  the  delegates  of  the  two  parties  so  request,  representa- 
tives in  equal  numbers  named  by  the  employers  and  employees.  Roth  these 
representatives  and  the  members  of  the  bureau  must  not  be  concerned  in  the 
dispute  in  question. 

The  first  step  in  the  procedure  is  a  determination  of  the  facts  by  hearing 
the  delegates  from  each  side  and  the  examination  of  witnesses,  the  bureau 
having  power  to  summon  and  examine  witnesses,  though  no  penalty  is  pro- 
vided to  compel  their  presence.  Following  this  each  side  must  formulate 
in  conference  its  opinion  upon  the  allegations  made  by  the  other  party  and 
the  witnesses,  and  then  an  effort  at  conciliation  is  to  be  made.  If  this  suc- 
ceeds, the  agreement  signed  by  the  bureau  and  the  delegates  is  to  be  pub- 
lished. If  not,  the  court  is  to  render  a  decision  by  a  majority  vote,  though 
in  the  case  of  a  tie  the  president  may  decline  to  vote  and  declare  that  no 
decision  could  be  rendered.  When  a  decision  has  been  given,  the  delegates 
must  declare  within  a  specified  time  either  acceptance  or  rejection  thereof; 

*"Roport  of  French  Bureau  of  Labor."  De  la  Conciliation  et  de  1' Arbitrage  dans 
les  Conflicts  Collective  entre  Patrons  c»t  Ouvriers  on  France  et  fi  I'Etranger.  1893, 
p.  476.  See  Bulletin  No.  60,  Sept.,  1905,  Department  of  Commerce  and  Labor, 
Washington,  D.  C. 
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failure  to  make  declaration  to  be  taken  as  refusal.  At  the  end  of  the  tim« 
allowed  the  bureau  is  to  publish  the  decision.  It  will  be  seen  that  every- 
thing in  the  proceeding  is  absolutely  voluntary  for  the  parties  in  dispute. 

Organized  labor  in  Germany  has  for  years  been  battling  for 
recognition  at  the  hands  of  the  employer.  Thus  far,  as  pointed  out 
in  my  report  to  Governor  Gillett  on  strikes  and  lockouts  in  foreign 
countries,  January,  1910,  aside  from  the  printing,  book  binding  and 
building  trades,  it  has  not  been  successful  in  obtaining  the  desired 
recognition  excepting  in  the  case  of  some  of  the  smaller  employers. 
The  great  German  employers  of  labor,  including  the  employers  in 
the  metal  and  the  textile  industries,  have  steadily  and  persistently 
refused  to  deal  with  or  to  recognize  labor  unions.  Employers  in 
these  industries,  with  three  million  wage  earners  on  their  collective 
pay  rolls,  are  strongly  organized  and  in  a  most  determined  manner 
refuse  to  treat  with  or  to  acknowledge  the  existence  of  labor  organi- 
zations or  their  representatives.  The  employers  contend  that  union 
workers,  as  a  rule,  are  also  members  of  the  social  democratic  party, 
which  has  persistently  and  needlessly  antagonized  capital  and  capi- 
talists by  violently  denouncing  both,  and  that  so  long  as  this  policy 
on  the  part  of  organized  labor  maintains,  employers  will  refuse  tu 
recognize  trade  unions. 

Exceptional  cases  will  be  found  where  large  employers  will 
recognize  unions  composed,  however,  exclusively  of  their  own  work- 
men. For  example,  Messrs.  D.  Peters  &  &).,  of  Elberfeld,  manu- 
facturers of  woolen  and  cotton  stuffs,  have  a  council  composed  of 
nine  employees,  four  of  whom  are  nominated  by  the  employers  and 
five  are  elected  by  the  workmen,  with  a  member  of  the  firm  as 
president,  who,  however,  has  no  vote.  All  differences  arising  in 
relation  to  hours  of  labor,  or  wages,  are  referred  to  this  council, 
whose  decisions  have  ever  been  accepted  by  both  parties.  This 
plan  seems  to  have  worked  to  the  satisfaction  of  all  concerned. 

The  state  has  thus  far  refrained  from  even  attempting  to  exer- 
cise any  coercion  in  forcing  settlements  in  labor  disputes.  It  is  a 
strong  believer,  however,  in  the  exercise  of  conciliatory  measures. 
With  this  end  in  view  a  law  was  enacted  creating  what  has  since 
become  known  as  the  arbitration  courts  for  trade  disputes.  There 
are  between  four  hundred  and  four  hundred  and  fifty  such  courts 
in  Germany.     The  court  in  Berlin,  for  example,  has  eight  depart- 
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ments,  with  a  judge  for  each  department.     These  courts  have  three 
separate  and  distinct  functions : 

(a)  To  decide  disputes  between  individual  workmen  and  their 
employers. 

(b)  To  conciliate  in  disputes  between  bodies  of  workers  and 
their  employers. 

(c)  To  give  expert  information  and  opinions  in  reference  to 
trade  questions  to  legislators  and  to  state  executives. 

Under  the  law  the  court  awaits  the  registering  of  a  complaint 
by  either  party.  It  also  has  the  power,  however,  to  take  the  initiative 
and  to  summon  both  parties  to  a  hearing,  subject  to  a  fine  of  twenty- 
five  dollars  for  failure  to  respond  to  such  summons.  There  is  no 
penalty  for  either  side  refusing  to  answer  questions  put  by  the 
court  or  for  refusing  to  enter  into  negotiations  with  the  other  party, 
even  at  the  instance  of  the  court. 

The  theory  of  the  German  law  is  that  one-half  the  battle  in 
a  labor  dispute  is  won  in  the  direction  of  peace  if  both  parties  can 
be  brought  together  by  a  third  party,  who  in  this  instance  is  the 
court,  which  is  disinterested  and  in  whom  both  sides  can  place 
confidence.  I  was  informed  by  Herr  Gustav  Melisch,  Chief  Secre- 
tary of  the  Industrial  Court  of  Berlin,  that  seventy  per  cent  of  the 
disputes  are  submitted  to  this  court,  and  that  as  a  rule  the  decisions 
rendered  are  accepted,  although  under  the  law  there  is  no  obligation 
to  do  so ;  most  cases  are  settled  by  compromises  effected  between  the 
parties  in  dispute,  while  the  case  is  in  course  of  investigation  and 
prior  to  the  court  decision. 

It  is  well  to  bear  in  mind,  however,  that,  as  a  rule,  the  cases 
dealt  with  by  the  industrial  courts  are  confined  to  those  arising 
between  the  smaller  employers  and  their  workers.  As  previously 
explained,  the  large  employers  will  in  no  wise  recognize  unionized 
labor,  or  the  industrial  courts,  except  to  respond  to  the  legal  sum- 
mons and  then  to  decline  answering  questions  which  under  the  law 
they  may  legallji  do,  and  the  power  of  the  court  is  at  an  end.  An 
exceptional  case  occurred  in  the  summer  of  1908.  A  national  strike 
in  the  building  trades  was  threatened  throughout  the  Empire. 
Through  the  efforts  of  the  industrial  court  a  hearing  was  held  at 
which  representative  building  contractors  and  wage  earners  from 
various  parts  of  Germany  were  present.  The  conference  continued 
for  many  days,  and  finally,  through  the  good  offices  of  the  court, 
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mutual  concessions  were  made  and  an  agreement  for  an  extended 
period  was  entered  into  which  insured  industrial  peace  in  the  build- 
ing trades  until  this  present  season.  Seemingly,  it  has  been  impos- 
sible for  the  industrial  court  to  repeat  its  successful  effort,  as  the 
press  has  been  publishing  recent  accounts  of  the  general  building 
strike  now  on  throughout  Germany. 

When  I  was  last  in  Germany,  His  Excellency  Herr  Delbruck,  the 
Minister  of  Commerce,  stated  that  the  draft  of  a  law  was  then  under 
consideration  regarding  so-called  "Chambers  of  Labor."  These 
chambers  of  labor  are  to  serve  as  courts  of  arbitration  wherever 
special  arbitration  courts  for  trade  disputes  do  not  exist,  or  if  the 
employer  and  employees  are  engaged  in  the  districts  of  several 
existing  arbitration  courts,  or  if  no  agreement  can  be  reached  con- 
cerning a  dispute  in  the  ordinary  court  for  trade  disputes.  The 
composition  of  the  proposed  labor  councils,  their  functions  and 
powers,  had  at  that  time  not  yet  been  fully  determined  upon,  beyond 
the  general  idea  that  they  are  to  be  composed  partly  of  employers 
and  partly  of  employees.  At  this  writing  I  am  unable  to  learn 
whether  this  proposed  measure  has  been  enacted. 

The  wonder  is  not  that  so  little  has  been  achieved  by  the  Ger- 
man industrial  courts,  but  that  in  view  of  the  very  limited  powers 
granted  these  tribunals,  that  so  much  has  been  accomplished.  It 
can  easily  be  understood  that  a  fine  of  $25.00  for  failure  to  respond 
to  a  court  summons  can  have  very  little  terror  for  a  great  cor- 
poration about  to  lock  out  its  men,  nor  is  this  trifling  amount  likely 
to  have  a  deterrent  eflfect  on  a  powerful  labor  union  that  has  voted 
to  go  on  strike,  and  that  believes  it  can  get  better  results  from  a 
strike  than  through  conciliation. 

The  industrial  court  serves  very  useful  purposes  where  both 
parties  to  a  labor  dispute  are  ripe  for  a  conference,  but  hesitate  to 
take  the  initiative  for  fear  of  its  being  mistaken  by  the  other  side  as 
a  sign  of  weakness.  The  intervention  of  the  court  releases  both 
sides  of  this  responsibility,  and  paves  the  way  without  prejudice 
for  a  "get  together"  conference.  Yet  another  helpful  feature  in 
the  German  industrial  court  system  is  the  practice  often  followed 
during  the  course  of  public  negotiations,  by  the  assistant  judges,  of 
discussing  the  points  at  issue  separately  and  privately  with  the  parties 
to  the  dispute,  frequently  bringing  about  in  this  manner  compro- 
mises and  agreements. 
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In  the  matter  of  dealing  with  labor  disputes  Germany  seems  to 
be  to-day  where  England  was  several  decades  ago.  The  attitude 
toward  organized  labor  on  the  part  of  English  employers,  as  a  rule, 
is  in  marked  contrast  to  that  of  the  German  employer.  The  English 
employer  has  long  since  discovered  the  wisdom  and  expediency  of 
recognizing  and  dealing  with  organized  labor,  and  his  policy  has 
made  for  a  much  higher  degree  of  industrial  peace.  This  fact  is 
emphasized  by  comparing  England's  record  of  strikes  in  recent 
years  with  that  of  Germany.  Owing  to  the  difference  in  method 
followed  by  these  two  countries  in  keeping  their  strike  records,  an 
exact  comparison  is  not  possible,  but  the  following  figures  are 
sufficient  to  indicate  that  the  policy  pursued  by  English  employers 
is  making  for  industrial  peace,  whilst  that  followed  by  German 
employers  in  refusing  to  recognize  or  to  deal  with  organized  labor 
is  making  for  increasing  industrial  war. 

The  following  figures  are  taken  from  the  English  government 
report  of  1907  on  strikes  and  lockouts : 


Year. 
1897 
1907 


No.  of 

Work  people 

Duration  of 

disputes. 

involved. 

working  days  lost. 

864 

^30,267 

10,345,523 

601 

147,498 

2,162,151 

It  will  be  noted  that  during  the  intervening  ten  years  for  which 
the  figures  are  given,  the  number  of  disputes  has  diminished  by 
34.40  per  cent,  the  number  of  workmen  involved  has  been  decreased 
by  36.03  per  cent,  and  the  number  of  working  days  lost,  which  after 
all  is  the  correct  unit  to  be  considered,  has  been  reduced  by  79.10 
per  cent.  To  the  best  of  my  knowledge  this  is  the  most  remarkable 
showing  of  any  industrial  country  in  Europe. 

Compare  the  foregoing  record  of  England  with  the  following 
figures  taken  from  Bulletin  86,  page  243,  January,  19 10,  issued  by 
the  Department  of  Commerce  and  Labor  at  Washington,  D.  C,  and 
it  will  be  seen  that  German  employers  have  paid  a  heavy  cost  for 
their  unwillingness  to  recognize  or  to  deal  with  organized  labor : 

Strikes  in  Germany 

Year. 

1899    

1907    


Establishments 

Strikes. 

aflFected, 

Strikers. 

1,288 

7,121 

99,338 

2,266 

13.092 

19^430 
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In  the  nine  years  for  which  comparative  figures  are  here  given, 
the  number  of  strikes  in  Germany  has  increased  over  75  per  cent, 
the  number  of  establishments  affected  has  increased  over  83  per 
cent,  and  the  number  of  strikers  has  increased  over  93  per  cent 
— a  sad  commentary  upon  the  policy  pursued  by  the  Geniian  em- 
ployer. Nor  is  the  end  yet  in  sight.  Despite  the  attitude  of  Ger- 
man employers,  organized  labor  in  Germany  has  gone  forward  in 
recent  years  with  rapid  strides  and  is  destined  to  a  continued 
growth.  The  persistent  and  steady  refusal  on  the  part  of  German 
employers  to  deal  with  labor  unions  inevitably  must  still  further 
widen  the  gap  and  increase  the  existing  bitterness  between  wage 
payers  and  wage  getters,  with  heavily  added  cost,  if  not  with 
ultimate  disaster  to  both. 

It  might  be  assumed  from  the  foregoing  statement  that  I  was 
cither  a  trade  unionist  or  that  I  held  a  brief  for  organized  labor.  It 
happens  that  neither  is  the  case.  I  am  and  have  been  for  over  thirty 
years  a  large  employer  of  labor.  I  am  not  writing  this,  however, 
as  an  employer,  nor  from  the  employer's  standpoint.  I  am  writing 
purely  as  an  investigator  and  as  a  chronicler  of  authenticated  facts. 
As  one  who  has  had  the  rare  opportunity  of  officially  investi- 
gating the  labor  laws  and  labor  conditions  not  only  of  Germany  but 
also  of  the  leading  industrial  countries  of  the  world,  I  would  be 
blind  indeed  or  stupidly  prejudiced  against  trades  unions  did  I  not 
see  with  perfect  clearness  that  organized  labor  has  come  to  stay, 
and  that  so  long  as  the  wage  system  prevails  unionism  is  destined 
to  be  a  permanent  and  growing  institution  of  modern  industrialism. 
Moreover,  no  fair-minded  investigator  who  has  noted  the  work 
achieved  by  trade  unionism  in  the  interest  of  the  wage  earner  and 
his  dependents  can  help  but  feel  that  for  trade  unionism  to  fail,  is 
to  mean  for  the  worker  a  backward  step  that  in  the  end  would  force 
his  return  to  the  wretched  condition  of  his  forbears. 

The  only  protection  the  worker  can  hope  for  in  these  days  of 
gigantic  industrial  organization  is  that  which  comes  to  him  from 
solidarity  and  collective  bargaining.  That  industrial  nation  then, 
all  other  things  being  equal,  is  likely  to  enjoy  the  highest  degree  of 
industrial  peace  and  to  make  the  greatest  industrial  progress,  whose 
employers,  great  and  small,  in  common  with  the  employers  of 
England,  are  wise  enough  to  take  conditions,  not  as  they  would  like 

(451) 

Digitized  by  VriOOQlC 


198  The  Annals  of  the  American  Academy 

to  have  them,  but  as  they  are,  and   deal  with  these   conditions 
accordingly. 

The  employers  of  Germany  can  no  more  hope  to  destroy  trade 
unionism  by  refusing  to  recognize  it,  than  can  the  ostrich  get  rid  of 
his  pursuer  by  hiding  his  head  in  the  sand.  Sooner  or  later  German 
employers,  in  common  with  employers  in  most  other  growing  indus- 
trial countries,  will  see  the  wisdom  of  recognizing  organized  labor. 
They  will  see  the  wisdom  of  inviting  the  State  to  intervene  in  dis- 
putes that  cannot  in  any  other  way  be  settled.  They  will  see  the 
wisdom  of  having  the  State  assume  the  part  of  public  inquirer,  inves- 
tigator and  conciliator,  not,  as  now  in  Germany,  with  little  or  no 
power  at  its  command,  but  with  the  fullest  right  to  summon  wit- 
nesses, place  them  under  oath,  examine  books  and  documents,  and 
do  all  other  things  that  may  enable  it  to  reach  the  facts  involved  in 
the  industrial  controversy,  so  that  through  published  statements 
issued  as  the  result  of  such  public  inquiry,  public  opinion  may  be 
enlisted  to  cast  its  weight  and  its  influence  against  the  side  in  an 
industrial  dispute  which  may  assume  an  unfair  or  an  unreasonable 
attitude. 
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Adams,  E.  D.    British  Interests  and  Activities  in  Texas,  1838-1846.    Pp.  viii, 

267.  Price,  $1.50.  Baltimore:  Johns  Hopkins  Press,  1910. 
Professor  Reeves'  study  of  American  Diplomacy  under  Tyler  and  Polk  is 
now  followed  by  a  study  of  British  Diplomacy  in  the  same  field  covered  by 
the  earlier  work.  The  material  is  drawn  almost  exclusively  from  the  Public 
Record  Office  in  London.  Many  new  sidelights  are  thrown  on  controverted 
points.  It  is  shown  that  England  at  first  was  indifferent  to  Texas.  Only 
toward  the  close  of  his  ministry  did  Palmerston  realize  how  important  to 
England  as  a  check  upon  the  United  States  an  independent  Texas  might 
become.  When  Aberdeen  succeeded  to  the  ministry,  the  friendship  of  the 
United  States  was  desired  by  England.  Aberdeen  was  disposed  to  disregard 
Texas  and  go  back  to  the  traditional  policy  of  friendship  to  Mexico.  Under 
the  influence  of  the  abolitionists,  however,  he  was  led  to  favor  abolition  in 
Texas  and  to  counsel  Mexico  to  ask  it  as  one  of  the  conditions  of  peace. 
This  it  was  which  enabled  Calhoun  to  charge  him  with  attacking  an  Ameri- 
can domestic  institution.  Humanitarian  interest  was  interpreted  as  political 
intrigue.  Thus  the  man  who  wished  to  conserve  American  friendship  was 
put  in  the  position  of  one  making  a  covert  attack. 

American  Sociological  Society,  Publications  of  the.    Volume  IV.     Pp.  217. 
Price,  $1.60.    Chicago:  University  of  Chicago  Press,  1910. 

Batten,  8.  Z.  The  Christian  State.  Pp.  xv,  458.  Price,  $1.50.  Philadel- 
phia: The  Griffith  &  Rowland  Press,  1909. 
The  author  attempts  in  this  volume  to  interpret  the  state,  to  show  the  rela- 
tion of  democracy  to  human  progress,  and  to  indicate  the  real  relation  of 
the  state  to  the  kingdom  of  God,  as  well  as  "the  lines  of  effort  for  the 
divine  potencies  of  the  gospel."  The  nature,  origin,  functions  and  forms  of 
the  state  are  discussed  in  the  first  part  of  the  work;  the  beginnings,  advan- 
tages, perils  and  tasks  of  democracy  comprise  the  second;  and  the  relation 
of  Christianity  to  these  institutions,  with  a  final  chapter  on  The  Realization 
of  the  Christian  State,  comprise  the  third  and  final  part.  This  work  aims  to 
arouse  Christian  men  to  make  the  coming  age  Christian  in  spirit  and  method. 
The  trend  of  the  present  is  in  this  direction,  as  the  nature  of  these  institu- 
tions indicates.  The  author  is  to  be  commended  for  the  scientific  manner  in 
which  he  has  combined  the  conclusions  of  political  science  with  the  ideals  of 
Christianity. 

Beard,  C.  A.     American    Government    and    Politics.    Pp.    viii,    772.    Price, 

$2.10.     New  York:  Macmillan  Company,  1910. 
This  text  is  interestingly  and  carefully  written  and  is  of  usable  size.    The 
proportions  are  good.    Of  the  750  pages,  one-fifth  treats  of  the  historical 
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basis  of  the  government  and  the  rest  of  the  book  is  about  evenly  divided 
between  the  federal  and  the  state  and  local  governments.  The  references, 
which  are  given  at  the  foot  of  the  pages,  are  to  authorities  usually  available, 
even  in  the  libraries  of  the  average  college.  Good  use  is  made  also  of  the 
collections  of  "Readings"  recently  published  by  Ames,  Reitisch  and  the 
author.  Rather  more  attention  than  in  other  texts  is  given  to  the  increas- 
ingly important  administrative  services  of  the  government.  Municipal  gov- 
ernment— the  branch  which  affects  the  individual  most  nearly — is  emphasized. 
The  discussion  of  party  activity,  especially  in  the  local  units,  is  especially  to 
be  commended.  Specific  legislative  problems  such  as  corporation  control, 
railway  taxation,  child  labor  and  the  like  are  given  a  brief  but  clear  review. 
The  author  is  much  to  be  complimented  on  his  successful  attempt  to  make 
government  appear  as  the  "going  thing"  which  it  is. 

Bruce,  H.  Addlngton.    Daniel  Boone  and   the   Wilderness  Road.    Pp.   xiii, 

349.  Price,  $1.50.  New  York:  Macmillan  Company,  1910. 
Those  who  have  read  Mr.  Bruce's  Romance  of  American  Expansion  will 
expect  here  as  they  found  there  a  vivid  account  of  developments  not  quite 
ranking  as  a  history  but  as  much  more  than  a  story.  Mr.  Bruce  writes  well. 
The  book,  though  it  at  times  wanders  far  from  Boone  and  the  Wilderness 
Road,  has  unity.  It  is  a  picture  of  the  pioneer's  drang  nach  westen.  Boone. 
Sevier,  Robertson,  the  Girtys,  Braddock,  Clark  and  lesser  heroes  and  ruffians 
of  the  border  all  play  their  parts.  The  trails  of  the  pioneer,  the  buffalo  hunt, 
the  salt  making,  fur  trade,  Indian  raids,  early  constitutions,  the  Revolution  in 
the  West  and  the  host  of  other  elements  that  made  Western  life  unique  are 
brought  within  close  range.  Not  the  least  interesting  chapters — in  fact  the 
chapters  which  make  the  book  valuable  are  those  which  treat  of  Boone's 
later  life,  when  he  moved  on  to  Missouri  and  took  Spanish  citizenship,  only 
to  find  himself  once  more  an  American,  thanks  to  the  whim  of  Napoleon. 
A  good  picture,  too,  is  given  of  the  old  man  pressed  by  civilization,  and  even 
in  his  last  years*  longing  for  the  yet  farther  West  where  he  might  again  shoot 
the  buffalo  from  his  doorstep. 

Carre,  H.     Histoire  de  France.    Vol.  VIII.    Le  Regne  de  Louis  XV.  (1715- 

1774).  Pp.  428.  Paris:  Hachette  &  Co.,  1909. 
This  last  contribution  to  the  great  work  on  French  history  begun  by  M. 
Lavisse  is  in  every  way  worthy  of  its  predecessors.  M.  Carre  is  Professor 
of  History  at  the  University  of  Poitiers  and  a  specialist  in  French  history  of 
the  eighteenth  century.  The  first  five  chapters  are  devoted  to  the  Regency 
of  the  Duke  of  Orleans,  whose  versatility,  training,  etc.,  are  placed  in  strong 
contrast  to  his  utter  indifference,  incapacity  and  debauchery ;  the  second  book 
deals  with  the  years  of  Fleury's  ascendency  and  the  wars  following  the  acces- 
sion of  Maria  Theresa  in  Austria;  the  third  with  that  of  Madame  Pompa- 
dour and  Choiseul,  and  the  fourth  with  the  last  years  of  the  reign.  There 
are  interspersed  several  exceptionally  good  chapters  on  the  civilization  of 
the  period,  as  for  example  "La  Cour,  les  mocurs,  Vart  et  la  mode  pendant  la 
Regence"  (Bk.  I,  Ch.  IV);  "La  Vie  intellectuelle,  depuis  la  Regence  jusqu' 
au  millieu  du  Steele"  (Bk.  II,  Ch.  IV) ;  "La  propagande  philosophique"  (Bk. 

(454) 


Digitized  by 


Google 


Book  Department  201 

III,  Ch.  Ill),  and  *'Le  mouvement  economique  et  les  finance,  etc"  (Bk.  Ill, 
Ch.  V). 

At  the  beginning  of  each  of  the  broad  divisions  of  the  subject  is  found 
the  critical  and  well  selected  list  of  authorities  usual  in  this  work. 

Draper,  A.  8.      The  Rescue  of  Cuba,    Pp.  235.    Price.  $1.00.    New  York: 

Silver,  Burdett  &  Co.,  1910. 
Immediately  after  the  Spanish-American  War  the  first  edition  of  this  book 
was  written.  It  bears  the  marks  of  the  chauvinism  that  characterized  public 
opinion  at  the  time.  There  is  little  that  can  be  said  in  favor  of  the  Spanish 
government  or  the  Spaniards  except  when  the  American  victories  are  dis- 
cussed. Then  the  enemy  are  valorous  foes  vanquished  by  the  "indomitable 
courage"  of  the  Americans.  With  the  exception  of  this  prejudice  and  high 
coloring  due  to  hero  worship  the  book  is  good.  Misstatements  of  fact  are 
few  and  the  style  of  the  narrative  is  such  that  many  a  schoolboy  will  be 
given  a  clear  idea  of  the  course  of  the  war  which  but  for  such  glowing 
descriptions  would  for  him  remain  locked  in  formal  histories. 

Eastman,  C.      Work  Accidents  and   the  Law.    Pp.   xvi,  345.     Price,  $1.50. 
New  York:  Charities  Publication  Committee,  1910. 

Farrington,  F.  E.      French  Secondary  Schools.    Pp.  ix,  450.    Price,  $2.50. 

New  York:  Longmans,  Green  &  Co.,  1910. 
The  author  begins  with  the  revival  of  learning,  deals  at  some  length  with  the 
Renaissance  period  and  devotes  the  major  portion  of  the  book  to  the  organi- 
zation of  the  program  of  the  modern  secondary  school.  Many  of  the  chapters 
are  extremely  detailed,  dealing  with  "modern  languages,"  "history,"  "geog- 
raphy," "mathematics"  and  other  specific  subjects  in  the  curriculum. 

The  organization  of  the  French  secondary  school  reflects  strongly  the 
central  form  of  administration  provided  by  Napoleon.  The  schools  are  di- 
rectly under  the  minister  of  public  instruction  and  fine  arts  and  are  subject 
to  the  decisions  of  certain  academic  councils  through  administrative  boards. 
The  French  secondary  school  is  peculiar  in  that  it  is  not  in  reality  a  sec- 
ondary school,  but  a  complete  school  in  itself,  designed  for  the  socially  ^lite. 
While  it  is  anti-democratic  in  the  extreme,  it  is  maintained  through  the 
influence  of  the  professional  and  administrative  classes. 

The  work  is  aptly  done,  the  analyses  are  complete,  but  the  material  pre- 
sented is  so  detailed  as  to  be  of  little  interest  except  to  the  student  of  tech- 
nical educational  problems. 

Fuller,  Thomas  E.    The  Right  Honorable  Cecil  John  Rhodes.     Pp.xii,  276. 

Price,  $1.60.     New  York:  Longmans,  Green  &  Co..  1910. 
Few  men  are  as  was  Rhodes,  both  prophets  and  empire  builders-    How  great 
a  man  in  both  ways  was  the  "Emperor  of  South  Africa"  is  the  theme  of 
Mr.  Fuller's  appreciation  of  one  of  the  most  spectacular  of  the  figures  of 
the  later  nineteenth  century. 

Only  the  portion  of  life  during  which  Mr.  Rhodes  made  the  history  of 
South  Africa  his  own  life  history  is  described.  Broad  human  interest,  im- 
plicit trust  in  men  of  sound  character,  hatred  of  pettiness  and  a  remarkable 
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ability  to  "mesmerise"  those  with  whom  he  came  in  contact  are .  portrayed 
as  his  dominant  personal  characteristics.  As  a  statesman  his  life  work  was 
of  course  the  expansion  of  English  control  northward  to  meet  the  sphere 
of  influence  extending  south  from  Egypt,  but  this  did  not  blind  him  to  other 
issues.  The  confederation  of  South  Africa,  the  obliteration  of  racial  preju- 
dice, efficient  rule  of  Cape  Colony,  a  scheme  of  higher  education  for  South 
African  youth  and  a  multitude  more  claimed  his  attention. 

Mr.  Fuller  is  not  unaware  of  his  friend's  faults.  Rhodes  was  not  always 
delicate  as  to  means,  and  he  never  forgave  the  men  who  wished  to  keep  him 
under  a  cloud  after  the  Jameson  raid,  but  he  never  lost  his  love  of  the  empire 
and  the  colony  he  had  made  his  home.  His  life  was  a  constant  labor  for 
high  ideals.  At  death  he  longed  to  be  again  in  harness  because  there  was 
"so  little  done;  so  much  to  do." 

Godfrey,  H.      The  Health  of  the  City,    Pp.  xvi,  372.    Price,  $1.25.    Boston: 

Houghton,  Mifflin  Company,  19 10. 
While  not  at  all  scientific,  the  present  volume  is  one  of  the  most  acceptable 
of  the  numerous  recent  books  upon  the  subject  of  health  in  cities.  Air,  milk 
supply,  food,  water,  ice,  sanitation,  noise  and  housing,  comprise  the  topics 
considered  in  the  book.  The  style  is  interesting,  but  is  lacking  in  statistical 
material. 

Gompers,  8.     Labor  in  Europe  and  America.     Pp.  xi,  287.     Price,  $2.50. 
New  York:  Harper  &  Brothers,  1910. 

Haney,  Lewis  H.      A    Congressional   History    of   Railways   in    the    United 
States.    Vol.  H.     Pp.  335.    Madison:  Democrat  Printing  Company,  1910. 

Hicks,  R.  D.    Stoic  and  Epicurean.     Pp.  xix,  412.    Price,  $i.5a    New  York: 
Charles  Scribner's  Sons,  1910. 

Holdrich,  T.     The  Gates  of  India,     Pp.  xv,  525.     Price,  $3.25.     New  York: 
Macmillan  Company,  1910. 

Jameson,  J.  F.    (Ed.).     Johnson's  W onder-W orking  Providence,  1628-1651. 

Pp.  viii,  284,  Price,  $3,00.  New  York:  Charles  Scribner's  Sons,  1910. 
This,  the  latest  addition  to  the  admirable  series  of  "Original  Narratives  of 
Early  American  History,"  is  a  new  edition  of  what  the  editor  terms  "the  first 
published  history  of  Massachusetts."  In  1653  there  was  published  in  London 
a  small  octavo  entitled  "A  History  of  New  England,  from  the  English  Plant- 
ing in  the  Yeere  1628  until  the  Yeere  1652."  The  name  of  the  author  did  not 
appear,  but  the  running  caption  of  the  volume  was  "The  Wonder-working 
Providence  of  Sion's  Saviour  in  New  England,"  by  which  unique  title  the 
work  ever  since  has  been  known.  As  the  sale  of  the  work  w^as  disappointing, 
the  publisher  five  years  later  unscrupulously  utilized  the  unsold  sheets  as 
Part  HI  of  Georges'  "America  Painted  to  the  Life."  This  led  to  a  public 
protest  and  repudiation  by  the  younger  Georges.  It  was  reserved  to  the 
later  New  England  historian,  Thomas  Prince,  to  disclose  the  true  authorship 
of  the  book,  attributing  it  to  Captain  Edward  Johnson  of  Woburn.  The 
present  scholarly  edition  is  provided  with  an  introduction  and  with  copious 
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and  helpful  notes  by  the  editor,  a  descendant  of  Captain  Johnson.  The 
volume  is  especially  valuable  as  "the  honest  attempt  of  a  Puritan  man  of 
affairs  to  set  forth  to  his  fellow-Englishmen  the  first  twenty-three  years* 
history  of  the  great  Puritan  colony." 

Kautsky,  Karl.     The  Class  Struggle.     Pp.  217.     Chicago:  Charles  H.  Kerr 

&  Co.,  1 910. 
Karl  Kautsky  is  acknowledged  to  be  one  of  the  leading  socialists  of  the 
nineteenth  century.  He  comments  upon  the  development  of  the  proleteriat, 
the  capitalist  classes,  the  class  struggle  which  has  arisen  out  of  this  develop- 
ment, and  the  commonwealth  of  the  future  which  must  arise  when  the  pro- 
letariat comes  into  its  own. 

Kelly,  E,    Twentieth  Century  Socialism.     Pp.  xix,  446.     Price,  $1.75.     New 
York:  Longmans,  Green  &  Co.,  1910. 

Leiand,  A.   Playground    Technique  and   Playcraft.     Pp.   284.     Price,  $2.50. 
Springfield,  Mass. :  F.  A,  Bassette  Company,   1909. 

Leupp,  F.  E.     The  Indian  and  His  Problem.     Pp.   xiv,  369.     Price,  $2.00. 
New  York:  Charles  Scribner's  Sons,  1910. 

Lock,  R.  H.  Recent  Progress  in  the  Study  of  Variation,  Heredity  and 
Evolution,  Pp.  xiv,  334.  Price,  $1.50.  New  York:  E.  P.  Dutton  &  Co., 
19 10. 
In  The  Annals  for  May,  1907,  Vol.  29,  there  appeared  a  review  of  the 
first  edition  of  this  work.  It  is  a  pleasure  to  note  that  it  has  been  so  favor- 
ably received  that  a  second  is  necessary.  With  the  exception  of  Chapter  X 
(Eugenics),  which  is  practically  new,  there  are  few  changes.  This  chapter 
on  Eugenics  is  a  synopsis  of  the  work  of  Galton,  Karl  Pearson  and  the  other 
Englishmen  who  have  made  the  matter  prominent  in  recent  years.  This 
volume  is  one  of  the  best  for  any  student  who  wishes  to  know  the  present 
views  of  scientists. 

Mane,  Karl.     The  Poverty  of  Philosophy.     Pp.  227.     Chicago:   Charles  H. 
Kerr  &  Co.,  1910. 

Mathews,  8.    The  Social  Gospel.     Pp.  xx,  168.     Philadelphia:  The  Griffith 

&  Rowland  Press,  1910. 
It  is  the  purpose  of  this  volume  "to  set  forth  the  social  teachings  of  JesuD 
and  his  apostles,  as  well  as  the  social  implications  of  the  spiritual  life;'*  not 
to  give  technical  instruction  on  social  questions,  but  to  define  and  stimulate 
the  Christian  attitude  toward  such  questions.  For  this  reason  the  spiritual, 
rather  than  the  economic,  significance  of  Christianity  is  emphasized.  The 
gospel  is  represented  as  an  inspiring  hope  and  promise  for  the  future,  rather 
than  a  new  group  of  laws,  the  principles  of  which  must  be  incorporated  into 
our  social  life  or  become  inoperative. 

The  chapters  have  been  planned  for  class  work  in  introducing  young 
people  to  the  study  of  social  problems.  Each  chapter  is  concluded  with  a 
"Quiz"  and  "Questions  for  Further  Study."  The  work  is  divided  in  five 
parts  under  the  heads.  General  Principles,  The  Family,  The  State,  Economic 
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Life  and  Social  Regeneration.     It  is  a  valuable  contribution  to  this  phase 
of  social  science. 

Mundy,  F.  W.    (compiled  by).     The  Earning  Power  of  Railroads,  igio.    Pp. 
461.    Price,  $2.00.    New  York:  J.  H.  Oliphant  &  Co.,  1910. 

Myers,  G.    History  of  Great  American  Fortunes,  Vol.  II.    Pp.  368.     Price. 

$1.50.  Chicago:  Chas.  H.  Kerr  &  Co.,  1910.  . 
The  first  third  of  the  book  contains  a  somewhat  general  and  sketchy  discus- 
sion of  certain  of  the  more  important  phases  of  the  development  of  our 
industrial  society,  such  as  the  seizure  and  spoliation  of  the  public  domain, 
the  struggle  of  the  workers  for  better  conditions,  and  the  passing  of  the 
middle  class. 

The  remainder  of  the  volume  is  devoted  to  the  presentation  of  data, 
much  of  which  has  hitherto  been  unpublished,  concerning  the  origin  and 
growth  of  the  Gould  and  Vanderbilt  fortunes.  The  author's  style  is  vigorous, 
sarcastic,  pessimistic,  and  radical. 

O'Donnell,  F.  H.     A  History  of  the  Irish  Parliamentary  Party.    Two  Vols. 
Pp.  xxi,  1002.     Price.  $5.00.     New  York:  Longmans,  Green  &  Co.,  1910. 

O'Shea,  M.  V.    Social  Development  and  Education,     Pp,  xiv,  561.     Price, 

$2.00.  Boston:  Houghton,  Mifflin  Company,  1909. 
Individual  education  constitutes  the  central  thought  of  the  first  part  of  the 
book  while  Part  II  is  devoted  to  social  education  proper.  In  Part  I,  the 
author  has  attempted  to  show  the  development  of  social  attitudes  and  view- 
points from  birth  to  adolescence.  He  lays  particular  emphasis  on  the  anti- 
social nature  which  the  natural  man  possesses  and  upon  the  necessity  of  an 
emphatic  social  education  if  a  social  viewpoint  is  to  be  secured.  Even  with 
the  best  of  training,  up  to  the  age  of  twelve  or  thereabouts,  children  are 
extremely  anti-social.  Their  problems  are  primarily  personal,  and  their 
sympathies  center  in  these  personal  problems  rather  than  in  the  problems  of 
a  more  social  nature. 

The  discussions  in  Part  II  deal  with  the  creation  of  an  environment 
which  will  involve  real  social  education.  The  chapters  on  education  from  a 
national  standpoint,  co-operation  in  group  education,  suggestion  and  imita- 
tion are  particularly  valuable  in  their  bearing  on  the  problem  of  social 
education. 

Overlook,  M.  G.     The  Working  People.    Pp.  293.     Price,  $2.00.    Worcester, 

Mass.:  Blanchard  Press,  1910. 
The  work  centers  about  tuberculosis,  its  cause,  character  and  remedy,  al- 
though chapters  are  devoted  to  the  more  ordinary  diseases,  to  sanitation, 
hygiene,  over-exertion,  industrial  hygiene,  city  life,  and  other  problems  of 
wealth.  The  book  is  written  from  the  outside  with  little  realization  of  the 
actual  economic  questions  which  confront  the  man  earning  ten  dollars  a  week. 
The  book  will,  therefore,  fail  to  appeal  to  this  class  of  the  community.  It 
will,  at  the  same  time,  fail  of  acceptance  among  scholars  because  of  the 
failure  to  present  facts  or  to  state  authorities. 
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Palmer,  Frederick.     Central  America  and  its  Problems.        Pp.    xiv,   347. 

Price,  $2.50.    New  York:  Moffat,  Yard  &  Co.,  1910. 
This   work   is  not  intended  to  be  an  exhaustive   study   either  of   Central 
America  or  Mexico.     The  volume  contains  the  notes  of  an  able  newspaper 
man,  who  has  kept  his  eyes  open  and  who  has  seen  many  things  which  often 
escape  the  notice  of  more  highly  trained  investigators. 

We  know  so  little  of  the  Central  American  situation  that  we  must  be 
grateful  for  any  light  that  is  thrown  on  it.  Mr.  Palmer's  book  offers  a  most 
excellent  introduction  to  the  subject,  and  will  stimulate  many  readers  to 
further  inquiry  into  a  group  of  problems  of  vital  interest  to  the  United  States. 
It  is  to  be  regretted,  however,  that  so  competent  an  observer  did  not  go 
more  deeply  into  the  subject.  He  is  more  interested  in  personal  relations 
than  in  the  analysis  of  underlying  forces.  It  may  be  that  in  planning  this 
work  he  felt  that  it  was  necessary  first  to  attract  the  attention  of  the  American 
public  through  a  work  replete  with  personal  touches.  If  this  be  the  case 
it  is  to  be  hoped  that  we  may  have  from  his  pen  a  second  volume  dealing 
more  fully  with  racial  relations  within  the  Central-American  states  and  with 
the  international  relations  in  this  section  of  the  continent. 

Phllipp,  E.  L.     Political  Reform  in  Wisconsin.     Pp.  253.     Price,  50  cents. 

Milwaukee:  E.  L,  Philipp. 
"This  is  a  history — not  an  apology  or  a  defense,"  the  author  would  have  us 
believe,  but  the  reader  need  not  go  far  to  discover  that  it  is  none  of  these. 
Primary  elections,  taxation  reform  and  railway  rate  regulation  are  dis- 
cussed. In  each  case  it  is  claimed  that  the  "reformers"  began  no  new  work, 
but  perverted  a  steady  development  begun  long  before.  The  results  of 
"reform"  have  been  negligible.  At  this  point  the  argument  breaks  down, 
especially  in  the  portion  treating  of  taxation.  Though  much  interesting  ma- 
terial is  printed,  especially  touching  the  early  granger  legislation,  the  discus- 
sion is  too  biased  to  be  accepted  as  "history"  in  any  sense. 

Plunkett,  H.    Rural  Life  Problem  in  America.     Pp.  xi,   174.     Price,  $1.25. 
New  York:  Macmillan  Company,  1910. 

Rcid,  David  C.     Effective  Industrial  Reform.    Pp.  287.    Stockbridge,  Mass. : 

By  the  author,  1910. 
The  author  maintains  that  our  present  centralized  control  of  great  wealth 
by  a  few  men  is  bound  to  result  in  despotism,  extravagance  and  luxury  and 
these  in  turn  in  degeneracy.  The  remedy  which  the  author  sets  forth  in 
detail  is  the  social  ownership  of  industry  through  a  form  of  partial  indi- 
vidual subscription  to  the  stock  of  the  various  industries.  The  scheme  is  in 
reality  a  modified  form  of  Christian  Socialism,  based  on  individual  capitalism. 
The  author  does  not  show  how  the  average  man  would  be  financially  enabled 
to  subscribe  to  such  schemes.  The  means  which  the  author  presents  for 
maintaining  control  of  industries  also  seem  inadequate.  Throughout  the 
book,  facts  are  poorly  stated,  and  few  authorities  are  cited. 

Richardson,  Bertha  J.     The  JVoman  Who  Spends.     Pp.   161.     Price,  $1.00. 
Boston:  Whitcomb  &  Barrows,  1910. 
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Women  in  the  past  were  the  producers  of  all  economic  goods;  the  women  of 
the  present  have  ceased  to  produce  economic  goods  and  have  become  largely 
the  consumers  and  spenders.  This  change  in  woman's  sphere  from  pro- 
duction to  consumption  forms  the  central  theme  around  which  the  author 
builds  the  structure  of  her  suggestive  book.  Women  must  be  taught  careful 
and  judicious  purchasing.  The  final  chapter  of  the  book  deals  with  the 
author's  panacea — accounts. 

Roe,  A.  8.     China  As  I  Saw  It.    Pp.  vii,  331.     Price,  $3.00.    New  York: 

Macmillan  Company,  1910. 
Like  most  travel  books,  this  one  is  valuable  because  it  gives  the  clear-cut 
first  impression — something  which  always  pales  on  closer  acquaintance.  The 
vividness  of  the  pictures  is  heightened  by  the  fact  that  the  author  has  a 
woman's  quickness  of  perception  in  seizing  striking  situations  and  contrasts. 
The  letters — for  such  the  work  really  is — have  no  plan  or  plot.  They  follow 
whither  the  journey  leads. 

Too  often  works  of  this  sort  touch  only  the  coast  towns,  as  the  European 
visitor  to  the  United  States  often  gets  no  farther  inland  than  Philadelphia 
or  Baltimore,  but  this  is  not  a  fault  of  this  work.  Besides  the  regular 
points  of  call  accessible  by  rail  and  steamer,  side  trips  are  taken  from  Chefoo 
and  up  the  Yang-tze,  and  later  an  excursion  into  the  interior  of  Shan-si. 
These  give  good  pictures  of  the  contrasts  between  the  interior  and  the  coast. 
On  the  whole,  barring  an  occasional  paragraph  which  seems  to  view  the 
"celestial"  as  a  barbarian,  the  book  gives  an  excellent  glimpse  of  Chinese 
life.  Superstitions,  funeral  customs,  temples,  marriages,  mule-litters,  pidgin 
English  and  a  host  of  similar  subjects  are  described  in  word  pictures  of 
unusual  vividness.  The  illustrations  from  photographs  are  exceptionally 
good. 
Scholefleld,  Guy  H.    New  Zealand  in  Evolution.    Pp.  xxii,  363.    Price,  $3.00. 

New  York:  Charles  Scribner's  Sons,  1909. 
New  Zealand,  and  some  of  the  states  of  Australia,  stand  out  pre-eminently 
as  pioneers  in  the  development  of  social  legislation  and  the  improvement  of 
living  conditions.  The  economic  factors  lying  back  of  these  improvements 
constitute  an  interesting  story  which  the  author  has  presented  in  a  most 
acceptable  manner.  The  book  is  far  less  partisan  than  the  average  work 
dealing  with  the  same  problem.  The  author  begins  with  the  history  of  the 
economic  development  of  the  island,  treating  of  the  fight  for  British  sover- 
eignty, of  the  development  of  gold  and  coal  mining,  the  waste  of  the  for- 
ests, and  the  growth  of  the  wool  and  various  other  important  New  Zealand 
industries.  The  agricultural  problems  are  next  analyzed,  the  land  policy 
receiving  particular  attention.  The  Single  Tax  Theory  has  been  put  into 
operation  in  New  Zealand,  and  while  it  has  not  been  carried  to  its  logical 
conclusion,  the  spirit  which  dominates  it  has  directed  the  land  policy.  In 
dealing  with  the  industrial  problems,  the  author  lays  particular  emphasis 
upon  the  dissatisfaction  which  has  arisen  with  compulsory  arbitration  because 
of  the  subserviency  of  the  courts  to  the  financial  interests.  The  book  is  well 
written,  and  is  a  welcome  addition  to  the  story  of  New  Zealand. 
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Schroeder,  T.    (compiled  by).    Free  Press  Anthology.    Pp.  viii,  266.    Price, 
$2.00.    New  York:  Truth  Seeker  Publishing  Company,  1909. 

Stelzle,  Charles.    The  Church  and  Labor.    Pp.  95.    Price,  50  cents.   Boston : 

Houghton,  Mifflin  Company,  1910. 
This  little  volume  is  published  in  the  ''Modern  Religious  Problems"  series, 
and  is  intended  as  a  handbook  for  ministers  and  social  workers.  The  church 
will  hardly  relish  some  of  the  criticisms  made  about  its  attitude  towards 
labor,  but  the  author  speaks  with  a  knowledge  of  the  facts  and  is  able  to 
interpret  them  in  a  prophetic  spirit.  The  book  is  written  largely  from  the 
point  of  view  of  labor  and  will,  if  given  the  circulation  it  merits,  render  no 
small  service  in  bringing  about  more  cordial  relations  between  organized 
labor  and  the  church. 

Stopes,  Marie  C.    A  Journal  from  Japan.    Pp.  xiv,  280.     Price,  7/6.    Glas- 
gow: Blackie  &  Son,  Ltd.,  1910. 

Trcnholme,  N.  M.    An   Outline   of  English   History.    Pp.    xii,    122.     Price, 

50  cents.     Boston:  Ginn  &  Co.,  1910. 
This  is  a  helpful  topical  treatment  prepared  by  the  Professor  of  the  Teaching 
of  History  of  the  University  of  Missouri.    Its  aim  is  to  provide  a  companion 
and  guide   for   students  using  Professor   Cheyney's   excellent  text-book  of 
English  History.    Political,  social  and  economic  aspects  are  all  treated. 

White,  B.     The  Book  of  Daniel  Drew.     Pp.   x,  423.    Price,  $1.50.     New 

York:  Doubleday,  Page  &  Co.,  1910. 
The  diary  of  Daniel  Drew  was  dug  up  from  the  rubbish  in  an  old  attic  and 
put  in  finished  form.     It  tells  the  life  story  of  this  most  unique  and  interest- 
ing Wall  Street  speculator.    It  abounds  in  apothegms  and  epigrams,  is  collo- 
quial in  style  and  dramatic  in  its  recitals. 

White,  William  A.    The  Old  Order  Changeth.    Pp.  266.    Price,  $1.25.    New 

York:  Macmillan  Company,  19 10. 
The  author  has  outlined  fn  a  remarkable  way  the  forces  which  are  at  present 
breaking  down  the  political  and  industrial  traditions  which  have  so  seriously 
hindered  social  progress.  The  book  begins  with  the  portrayal  of  the  original 
democracy  in  America,  shows  its  modification  due  to  the  assumption  of 
political  power  by  industrial  leaders,  indicates  the  progress  which  American 
cities  have  recently  made  in  democracy  and  points  to  the  schools  as  the 
mainspring  of  democracy.  The  book  is  written  by  a  man  who  has  come  into 
intimate  contact  with  political  and  industrial  forces,  and  it  reflects  throughout 
the  attitude  of  a  practical  mind  dealing  with  theoretical  questions.  It  might 
well  be  characterized  as  needlessly  or  even  dangerously  optimistic,  for  the 
impression  derived  from  the  reading  of  certain  chapters  is  that  if  we  will  but 
let  things  work  themselves  out,  adjustment  will  be  automatically  secured. 
On  the  whole,  however,  the  work  is  stimulating  because  it  is  based  upon  a 
deep  insight  into  the  modern,  industrial  and  political  world,  and  an  abiding 
faith  in  the  fundamental  ability  and  intelligence  of  the  American  people. 
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Who's  Who  in  America.  Vol.  VI,  1910-1911.   Pp.  2468.    Price,  $5.00.  Chicago: 

A.  N.  Marquis  &  Co.,  19 10. 
This  volume,  edited  by  Albert  N.  Marquis,  gives  a  brief,  crisp,  personal 
sketch  of  every  living  man  and  woman  in  the  United  States  whose  position  or 
achievements  make  his  or  her  personality  of  general  interest,  giving  for  those 
who  are  most  conspicuous  in  every  walk  of  life,  the  parentage,  the  date  and 
place  of  birth,  education,  degrees,  marriage,  positions  and  achievements, 
politics,  societies,  clubs,  business,  occupation,  etc. 

The  appended  addresses  also  constitute  a  valuable  feature.  No  other 
publication  has  ever  attempted  the  difficult  task  of  finding  and  furnishing  the 
addresses  of  prominent  Americans  in  all  parts  of  the  world.  "Who's  Who 
in  America"  not  only  tells  who  the  leading  people  are  and  what  they  have 
done,  but  also  tells  where  they  are  at  the  present  time  and  what  they  are 
now  doing. 

The  completeness  and  reliability  of  the  volume  make  the  book  indis- 
pensable to  every  one  who  aims  to  keep  abreast  of  the  times.  It  answers, 
instantly,  thousands  of  questions  of  every-day  import — questions  for  which 
answers  can  nowhere  else  be  found. 

The  book  has  been  thoroughly  revised  and  brought  down  to  date.  The 
present  volume  contains  17,546  sketches,  2^31  of  which  have  not  appeared 
in  any  previous  edition.  It  is  compact  in  treatment,  handy  in  arrangement, 
convenient  in  size. 

Wilcox,  D.  F.  Municipal  Franchises,  Pp.  xix,  710.  Price,  $5.00.  Roches- 
ter: Gervaise  Press,  1910. 

Wilder,  Elizabeth,  and  Taylor,  Edith  M.  Self  Help  and  Self  Care.  Pp. 
134.     Price,  75  cents.    Boston:  Small,  Maynard  &  Co.,  1910. 

Wilkinson,  M.    The  Latest  Phase  of  the  League  in  Provence,  1588-1598.    Pp. 

vi,  84.  Price,  $1.50.  New  York:  Longmans,  Green  &  Co..  1909. 
This  little  volume  needs  a  secondary  or  explanatory  title,  for  the  reader 
soon  finds  that  it  is  made  up  of  extracts  from  documents  drawn  mostly  from 
the  archives  of  Marseilles,  Aix  and  Carpentras,  loosely  strung  together  by 
editorial  comment  so  as  to  suggest  a  fairly  connected  account  of  the  subject. 
More  can  scarcely  be  said  of  the  author's  work.  The  book  is  not  a  history 
of  the  "Last  Phase  of  the  League,"  though  to  the  initiated  it  affords  excellent 
material  for  such  a  history.  The  absence  of  the  usual  table  of  contents, 
chapter  headings  and  index  are  further  evidence  thpt  Mr.  Wilkinson  felt  that, 
having  gone  to  the  trouble  of  getting  the  documents,  making  his  selections, 
and  seeing  them  through  the  press,  he  had  fulfilled  every  obligation.  This  is 
the  more  unfortunate  because  we  need  a  history  of  this  phase  of  the  religious 
wars  in  France,  and  Mr,  Wilkinson's  intimate  knowledge  of  the  sources 
should  have  given  us  the  work. 
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Appleton's  New  Practical  Cyclopedia.    A  New  Work  of  Reference  Based 
Upon   the   Best  Authorities,   and   Systematically   Arranged   for   Use   in 
Home  and  School.    Edited  by  Marcus  Benjamin,  Ph.D.,  ScD.,  F.C.S., 
Editor   of   the    United    States    National    Museum,    Washington,    D.    C, 
Assisted  by  Arthur  E.  Bostwick,  Ph.D.,  Librarian  of  the  St.  Louis  Public 
Library;   Gerald  van  Casteel,   Chief  of  Editorial  Staff,  and  George  J. 
Hagar,  Expert  Compiler  and  Statistician,  with  an  Introduction  by  Elmer 
Ellsworth  Brown,  Ph.D,  LL.D.,  United  States  Commissioner  of  Educa- 
tion.    Six  volumes.     Pp.  3040.     Price,  buckram,  $18.00;  half  morocco, 
$24.00.    New  York:  D.  Appleton  &  Co.,  1910. 
Having  had  experience  in  creating  six  cyclopedias  varying  in  subject  and 
scope,  Appleton's  have  brought  out  a  reference  work  for  use  in  the  home  and 
school.    It  is  properly  designated  ''practical"  instead  of  popular;  for,  while 
there  are  but  six  volumes,  every  effort  has  been  made  to  create  a  comprehen- 
sive and  concise  work  instead  of  a  superficial  one.    The  articles  are  written 
in  non-technical  language  that  may  be  understood  by  school  children  and  by 
adults  of  average  education.    It  is  not  a  cyclopedia  for  the  specialist,  but 
for  the  general  student  and  general  reader.    The  low  price  of  the  six  vol- 
umes will  permit  the  work  to  be  secured  by  all  schools  and  prosperous  homes 
and  will  greatly  increase  its  "practical"  value. 

The  character  and  the  educational  purpose  of  this  "practical"  cyclopedia, 
as  contrasted  with  the  many-volumed  expensive  works  that  seek  to  include 
an  entire  reference  library  in  a  single  set  of  books,  are  well  stated  by  the 
editor  in  the  following  quotation  from  the  preface: 

"The  following  of  the  conventional  idea  of  what  a  cyclopedia  should  be, 
rather  than  a  consideration  of  the  actual  use  to  which  the  work  is  to  be 
put,  has  too  often  resulted  in  a  collection  of  learned  treatises,  useful  to 
specialists,  but  of  little  service  to  most  of  those  who  refer  to  their  pages  for 
information.  The  cost  of  such  works  is  to  many  prohibitive;  the  immense 
amount  of  detail  which  they  contain  is  wearisome,  and  too  often  obscures 
the  information  which  is  sought.  Except  in  public  libraries  they  are  apt  to 
be  carefully  guarded  in  the  bookcase  instead  of  being  used  currently  by  the 
owner  and  his  family,  and  they  give  little  aid  in  the  habit  of  acquiring  exact 
knowledge  upon  current  topics,  which,  if  consistently  followed,  is  a  most 
liberal  and  practical  form  of  education.  At  the  other  extreme,  are  the 
briefer  'popular'  cyclopedias,  hurriedly  compiled  from  whatever  sources  arc 
available,  with  scanty,  and  inappropriate  illustrations,  and  with  a  few  showy 
'selling  points,'  but  with  no  attempt  at  serious  preparation.  The  publishers 
of  'Appleton's  New  Practical  Cyclopedia'  feel  that  there  is  a  place  for  a 
brief,  serviceable  work  of  reference  which  combines  moderate  size  and  low 
price  with  comprehensiveness,  accuracy,  and  authority." 

In  addition  to  the  characteristics  of  conciseness,  comprehensiveness  and 
low  price,  the  "practical"  value  of  the  work  is  increased  by  two  other  fea- 
tures— the  illustrations  and  the  indexes.  The  editor  claims,  with  apparent 
accuracy,   that  "the  present  work   is  unrivaled   in   the  number,  range,   and 
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appropriateness  of  its  illustrations."  There  are  over  1,500  textual  illustra- 
tions, 24  full-page  maps,  24  full-page  colored  plates,  and  24  black  and  white 
plates  consisting  of  group  and  graphic  illustrations.  The  pictures  are  numer- 
ous, but  are  not  a  conspicuous  part  of  the  volume;  they  are,  for  the  most 
part,  reproductions  of  drawings  that  illustrate  and  supplement  the  text.  The 
half-tones  and  colored  plates  are  not  so  numerous  nor  so  conspicuous  as  to 
make  them  "selling  points."  The  maps  are  doubtless  as  good  as  could  be 
included  in  a  cyclopedia  of  the  size  and  price  of  the  present  work;  but  they 
are  on  a  small  scale  and  the  data  upon  them  are  presented  in  the  manner 
that  has  long  prevailed  among  American  map-makers.  Possibly  in  future 
editions  of  the  work,  the  publishers  may  feel  financially  justified  in  substi- 
tuting a  higher  grade  of  maps. 

The  two  indexes  add  much  to  the  usefulness  of  the  cyclopedia.  In  an 
analytical  index  is  presented,  **in  proper  alphabetical  order,  subjects  which  are 
not  assigned  individual  articles  in  the  body  of  the  work,  but  which  are 
treated  as  parts  of  articles  found  under  some  other  key  word."  Thus  if  a 
subject  is  not  found  upon  consulting  the  body  of  the  work,  it  may  be  located 
by  referring  to  the  analytical  index.  In  the  synthetical  index  are  grouped, 
under  appropriate  headings,  all  the  articles  bearing  upon  each  important 
topic.  Thus,  from  the  index,  the  student  may  readily  find  all  the  informa- 
tion upon  each  subject  discussed  in  the  cyclopedia. 

In  a  word,  the  work  is  a  practical  cyclopedia  of  moderate  scope;  and  it 
seems  probable  that  the  publishers  will  realize  their  "hope  that  the  work 
will  be  found  especially  helpful  to  the  student,  and  to  the  busy  man  wishing 
to  obtain  quickly  the  essential  facts  upon  the  subject  in  which  he  is  inter- 
ested." 

Emory  R.  Johnson. 
University  of  Pennsylvania. 


Cory,  G.  E.    The  Rise  of  South  Africa.    Vol  I.    Pp.  xxi,  420.    Price,  $5.oa 

New  York:  Longmans,  Green  &  Co.,  1910. 
Mr.  Cory's  book  is  excellent.  It  represents  the  beginning  of  a  work  which 
is  to  reach  four  volumes.  Seventeen  years  have  been  spent  in  the  work, 
which,  though  undertaken  as  a  recreation,  shows  the  marks  of  thoroughness. 
The  style  is  flowing,  citations  accurate  and  the  point  of  view  judicial.  The 
discussions  in  the  latter  part  of  the  book  naturally  include  race  conflicts  in 
which  especially  at  this  distance  of  time  the  truth  is  hard  to  ascertain  since 
all  accounts  are  partisan.  Mr.  Cory  has  shown  himself  in  these  chapters 
(especially  the  one  treating  the  affair  of  Slagter's  Nek)  to  be  both  fair  and 
sympathetic. 

The  history  of  South  Africa  begins  in  the  Age  of  Discovery.  The  Cape 
was  first  an  obstacle  to  be  rounded,  later  a  victualling  station,  then  an  out- 
post, with  the  native  problems  that  confronted  the  conquerors  in  all  parts 
of  the  globe.  The  early  struggles,  up  to  the  French  Revolution,  occupy  only 
the  first  two  chapters.  The  rest  of  the  volume  covers  the  period  up  to  1820 — 
a   period   complicated  by   internal    discussions,   native   wars   and   successive 
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shiftings  of  sovereignty  between  the  Netherlands  and  England.  The  latter 
period  strongly  parallels  in  social  changes  the  conditions  in  Louisiana,  Texas 
and  California  before  the  advent  of  the  settlers  from  the  United  States. 
The  old  dreamy,  patriarchal  society  struggles  against  the  new  forces  which 
are  to  clear  the  way  for  the  bustling,  progressive  civilization  which  is  to 
take  its  place.  In  working  up  this  period,  Mr.  Cory  has  relied  not  only  on 
documentary  evidence,  but  upon  the  testimony  of  old  settlers.  He  presents 
also  an  excellent  series  of  photographs  showing  the  chief  places  to  which 
reference  is  made.  No  one  who  is  interested  in  frontier  life  can  fail  to  be 
pleased  by  this  interesting  narrative. 

Chester  Lloyd  Jones. 
University  of  Wisconsin, 


A  Documentary  History  of  American  Industrial  Society,  Edited  by  John  R. 
Commons,  Ulrich  B.  Phillips,  Eugene  A.  Gilmore,  Helen  L.  Sumner,  and 
John  B.  Andrews.  Prepared  under  the  auspices  of  the  American 
Bureau  of  Industrial  Research,  with  the  co-operation  of  the  Carnegie 
Institution  of  Washington.  With  Preface  by  Richard  T.  Ely  and  Intro- 
duction by  John  B.  Clark.  Complete  in  ten  volumes,  with  supplement  to 
Vol.  IV.  Price,  $50.00.  Cleveland,  Ohio:  The  Arthur  H.  Clark  Com- 
pany, 1 910. 

This  "Documentary  History"— of  which  the  first  six  volumes  have  now 
appeared — outranks  all  other  publications  upon  American  labor,  both  because 
of  the  value  of  the  documents  to  students  of  history,  and  because  of  the 
illuminating  economic  analyses  by  which  the  volumes  as  a  whole  and  the 
several  subdivisions  are  introduced.  Professor  Commons  and  his  associ- 
ates have  placed  all  students  of  the  history  and  economics  of  labor  under 
lasting  obligation;  the  material  contained  in  these  ten  volumes — in  part 
rescued  from  early  destruction,  and  in  large  share  brought  forth  from  places 
so  obscure  or  so  inaccessible  as  to  have  kept  the  information  out  of  the 
reach  of  even  the  serious  investigator — makes  a  permanent  addition  to  the 
equipment  of  American   scholars. 

The  creation  of  such  a  set  of  books  as  these  would  have  overtaxed  the 
ability  and  resources  of  the  individual  investigator.  The  financial  support  of 
an  organization,  the  co-operation  of  collaborators  and  the  aid  of  a  corps  of 
assistants  were  required.  It  was  the  American  Bureau  of  Industrial  Re- 
search, conceived  and  organized  by  Professor  Richard  T.  Ely,  that  made 
possible  the  work  of  Professor  Commons  and  those  who  aided  him;  indeed, 
as  Professor  Ely  explains  in  the  preface  to  the  "Documentary  History."  it 
is  the  outgrowth  of  his  book  on  'The  Labor  Movement  in  America**  and  of 
his  subsequent  efforts  to  secure  the  materials  necessary  for  the  preparation 
of  a  comprehensive  history  of  labor.  "The  Labor  Movement"  published  in 
1886  was  considered  by  its  author  "merely  as  a  sketch  which  will,  I  trust, 
some  day  be  followed  by  a  book  worthy  the  title  'History  of  Labor  in  the 
New  World.' " 
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After  Professor  Ely  had  made  a  large  collection  of  books,  pamphlets 
and  newspapers,  he  ''decided  finally  that  a  work  of  the  scope  I  had  planned 
was  beyond  the  power  of  one  man  to  accomplish,  and  I  set  myself,  therefore, 
to  secure  by  the  co-operation  of  many  what  could  not  be  accomplished  by 
one."  Having  received  the  financial  support  of  Mr.  V.  Everit  Macy,  Mr. 
Robert  Fulton  Cutting,  Mr.  Justice  Henry  Drugo,  of  New  York ;  Mr.  Stanley 
McCormick,  of  Chicago;  Captain  Ellison  Smyth,  of  Greenville,  N.  C,  and 
others,  the  American  Bureau  of  Industrial  Research  was  organized  in  March, 
1904,  and  Professor  John  R:  Commons  was  secured  to  direct  the  work  of 
the  bureau.  After  the  work  of  the  bureau  was  well  under  way  it  received 
a  small  appropriation  from  the  Department  of  Economics  and  Sociology  of 
the  Carnegie  Institution,  and  Professor  Commons,  in  1909,  became  one  of  the 
board  of  twelve  men  that  have  for  some  years  been  collaborating  with  that 
department  of  the  Carnegie  Institution  in  the  preparation  of  an  economic 
history  of  the  United  States.  Thus  the  "Documentary  History,"  as  stated  on 
the  title  page,  has  been  "prepared  under  the  auspices  of  the  American  Bureau 
of  Industrial  Research,  with  the  co-operation  of  the  Carnegie  Institution  of 
Washington."  The  Bureau  and  the  publishers  have  thus  far  spent  about  $75.- 
000.  The  Bureau  has  secured  the  data  from  which  Professors  Commons  and 
Ely  are  to  write  and  interpret  the  history  of  labor,  or  of  industrial  society, 
in  America.  The  ten  volumes  of  "Documentary  History,"  now  appearing, 
are  a  by-product  of  the  industry  whose  finished  work  will  be  the  systematic 
and  interpretative  history  of  American  labor. 

The  first  task  undertaken  by  the  Bureau  of  Industrial  Research  was  to 
locate  materials,  and  a  thorough  search  was  made  through  libraries  and 
private  collections  in  different  parts  of  the  country.  An  extensive  corre- 
spondence was  carried  on  with  libraries  to  ascertain  the  titles  and  where- 
abouts of  publications.  Next,  as  much  as  possible  of  the  discovered  material 
was  collected  in  Madison,  Wisconsin,  the  headquarters  of  the  Bureau.  In 
case  a  printed  copy  of  rare  and  important  documents  or  articles  could  not  be 
secured,  transcripts  were  made.  "Along  with  the  collecting  was  carried  on 
the  equally  arduous  and  important  work  of  classifying  and  cataloguing. 
For  this,  a  large  staff  of  stenographers,  clerks  and  copyists  was  necessary. 
A  card  catalogue  has  been  made  of  all  books,  manuscripts  and  pamphlets 
dealing  with  labor  conditions  and  labor  movements  from  1815  to  1875;  and 
a  second  card  catalogue  for  those  from  1875  to  the  present.  Another  card 
catalogue  has  been  made  of  all  labor  papers  and  papers  sympathetic  or 
actively  hostile  to  labor  in  the  country  so  far  as  known.  This  information 
has  been  classified  in  two  ways,  first  under  the  name  of  the  paper  and 
second  under  the  name  of  the  library  where  the  paper  is  to  be  found. 
Another  card  catalogue  lists  all  the  material  to  be  found  in  Madison,  and 
finally  a  card  catalogue  has  been  made  of  all  articles  transcribed  from  docu- 
ments or  newspapers  in  other  libraries  with  a  notation  where  they  are  to  be 
found." 

The  wide  scope  and  great  value  of  the  materials  thus  collected  and 
catalogued  led  Professor  Commons  to  suggest  "that  the  most  important 
documents  be  printed  for  the  benefit  of  scholars  to  whom  the  collection  itself 
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was  not  accessible."  The  suggestion  was  adopted  by  the  directors  of  the 
Bureau  and  the  "Documentary  History"  was  the  result.  The  scope  and 
main  subdivisions  of  the  material  contained  in  the  ten  volumes  (eleven  count- 
ing the  supplement  to  Volume  IV),  and  the  names  of  those  who  have  edited 
and  interpreted  the  documents  contained  in  the  several  volumes  are  shown 
by  the  following  list  of  volume,  titles  and  authors: 

Vols.  MI.  "Plantation  and  Frontier;"  by  Ulrich  B.  Phillips,  Ph.D., 
Professor  of  History  and  Political  Science,  Tulane  University. 

HI- IV.  "Labor  Conspiracy  Cases,  1806- 1842;"  by  John  R.  Commons. 
A.M.,  Professor  of  Political  Economy,  University  of  Wisconsin,  and  Eugene 

A.  Gilmore,  LL.B.,  Professor  of  Law,  University  of  Wisconsin. 

V-VI.  "Labor  Movement,  1820- 1840;"  by  John  R.  Commons  and  Helen 
L.  Sumner,  Ph.D.,  of  the  U.  S.  Bureau  of  Labor. 

VII-VIIL    "Labor  Movement,  1840- 1860;"  by  John  R.  Commons. 

IX-X.    "Labor  Movement,  i860- 1880;"  by  John  R.  Commons  and  John 

B.  Andrews,  Ph.D.,  Executive  Secretary  of  American  Association  for  Labor 
Legislation. 

Volume  X  also  includes  the  "Exhaustive  Analytical  Index." 

Volume  I  opens  with  a  general  preface,  fourteen  pages  in  length,  by 
Professor  Ely.  Then  follows  a  general  introduction,  thirty-one  pages  long, 
by  Professor  John  B.  Clark,  of  Columbia  University,  who  successfully 
sketches  in  broad  outline  the  main  phases  of  the  industrial  evolution  of  the 
United  States.  Professor  Clark's  essay  emphasizes  the  truth  that  "a  key  to 
the  understanding  of  American  history  and  of  all  history  is  furnished  by  a  * 
knowledge  of  economic  events,"  and  it  is  his  opinion  that  the  "work  under- 
taken by  Professors  Ely  and  Commons  and  their  associates  enters  what  is 
possibly  the  richest  of  all  comparatively  unworked  fields  of  history  and 
promises  to  yield  especially  large  results  in  economics." 

Professor  Clark's  general  introduction  to  the  set  of  volumes  as  a  whole 
is  followed  by  Professor  Ulrich  B.  Phillips'  introduction  to  Volumes  I  and  II, 
which  contain  classified  documents  concerning  "Plantation  and  Frontier, 
1649-1863."  Professor  Phillips  has  an  enviable  reputation  as  a  student  of  the 
economic  history  and  life  of  the  South ;  and  his  thirty-five-page  introduction 
gives  an  admirable  statement  of  the  role  of  the  plantation  in  American  indus- 
trial evolution. 

"The  plantation  system,"  Professor  Phillips  says,  "was  evolved  to  answer 
the  specific  need  of  meeting  the  world's  demand  for  certain  staple  crops  in 
the  absence  of  a  supply  of  free  labor.  That  system,  providing  efficient  control 
and  direction  for  labor  imported  in  bondage,  met  the  obvious  needs  of  the 
case,  waxed  strong,  and  shaped  not  alone  the  industrial  regime  to  fit  its 
requirements,  but  also  the  social  and  commercial  system  and  the  political 
policy  of  a  vast  section ;  and  it  incidentally  trained  a  savage  race  to  a  certain 
degree  of  fitness  for  life  in  the  Anglo-Saxon  community.  Through  the  Civil 
War  and  political  reconstruction  of  the  South,  accompanied  by  social  up- 
heaval, the  plantation  system  was  cut  short  in  the  midst  of  its  career.  It 
only  survives  in  a  few  fragments  and  in  forms  greatly  changed  from  the 
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characteristic  type.  Both  the  frontier  and  the  plantation  systems  can  now  be 
studied  in  the  main  only  in  documents." 

The  character  of  the  documents  which  occupy  most  of  Volume  I  and  all 
of  Volume  II,  are  indicated  by  the  titles  under  which  they  are  grouped— 
plantation  management,  plantation  routine,  types  of  plantations,  staples, 
supplies  and  factorage,  plantation  vicissitudes,  overseers,  indented  labor, 
slave  labor,  slave  trade,  fugitive  and  stolen  slaves,  slave  conspiracies  and 
crimes,  negro  qualities,  free  persons  of  color,  poor  whites,  the  immigrant, 
migration,  frontier  settlement,  frontier  industry,  frontier  society,  manufac- 
turing, public  regulation  of  industry,  artisans  and  town  labor. 

Volumes  III  and  IV  contain  the  reports  of  the  court  proceedings  in 
fourteen  of  the  eighteen  labor  conspiracy  cases  in  the  United  States,  begin- 
ning with  the  Philadelphia  Cordwainers*  case  in  1806  and  ending  with  the 
decision  of  Justice  Shaw,  of  Massachusetts,  in  Commonwealth  v.  Hunt,  1842. 
The  four  cases  not  reprinted  are  those  of  which  reports  may  be  found  in  the 
larger  public  libraries — ^the  Master  Ladies*  Shoemakers,  1821 ;  New  York 
Hatters.  1823;  Geneva  Shoemakers,  1835;  and  Commonwealth  v.  Hunt,  1840 
and  1842. 

The  Philadelphia  Cordwainers'  case,  1806,  and  several  others  are  pre- 
sented by  reprinting,  without  abbreviation,  the  stenographic  report  of  the 
testimony,  argument,  and  charge  to  the  jury.  The  report  of  the  Philadelphia 
Cordwainers'  case  occupies  190  pages,  and  the  remainder  of  Volume  III  is 
taken  up  with  the  report  of  the  trial  of  the  Baltimore  Cordwainers,  1809,  and 
of  the  New  York  Cordwainers,  1810.  These  reports  are  rich  mines  of  infor- 
mation regarding  the  conditions  of  labor  and  industry  at  the  opening  of  the 
last  century.  The  cases  reported  in  Volume  IV  are  the  Pittsburgh  Cordwain- 
ers, 1815 ;  Buffalo  Tailors,  1824 ;  Twenty-four  Journeymen  Tailors,  1827 ;  Phil- 
adelphia Spinners,  1829;  Chambersburg  Shoemakers,  1829;  Baltimore  Weav- 
ers, 1829;  Hudson  Shoemakers.  1836;  Thompson  Carpet  Weavers,  1834- 
1836;  Taylor  v.  Thompsonville,  1836;  Twenty-one  Journeymen  Tailors,  1836; 
and  Philadelphia  Plasterers,  1836.  The  editor  states  that  "All  of  these  docu- 
ments are  rare,  many  of  them  excessively  so.  In  several  cases,  but  one  copy 
has  been  found  after  years  of  thorough  and  extensive  search  in  all  the 
libraries  and  private  collections  of  the  country  and  through  correspondence, 
...  In  a  few  cases  reliance  has  been  necessarily  placed  upon  current 
newspaper  reports." 

Professor  Commons  introduces  Volumes  III  and  IV  by  an  exceptionally 
interesting  analysis  of  the  several  steps  in  the  evolution  of  industry  and  of 
the  status  of  labor  in  the  manufacture  of  boots  and  shoes  from  "the  stage 
of  the  itinerant  shoemaker  working  up  the  raw  material  belonging  to  his 
customer  in  the  home  of  the  latter,  to  the  stage  of  the  settled  shoemaker 
working  up  his  own  material  in  his  own  shop;"  and  on  through  the  various 
stages  by  which  the  present  system  of  factory  manufacture  and  wholesale  and 
retail  trade  has  been  reached.  The  analysis  closes  with  the  generalization 
"Thus  have  American  shoemakers  epitomized  American  industrial  history. 
Common  to  all  industries  is  the  historical  expansion  of  markets.    Variation 
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in  form,  factors,  and  rates  of  progress  change  the  picture,  but  not  vital  force. 
The  shoemakers  have  pioneered  and  left  legible  records.  Their  career  is 
^interpretative'  if  not  typical." 

The  documents  contained  in  Volumes  V  and  VI  illustrate  the  progress 
of  the  labor  movement  from  1820  to  1840.  The  general  changes  in  the 
economic  status  of  labor  during  these  twenty  years  are  explained  in  an  in- 
troduction written  jointly  by  Professor  Commons  and  Miss  Helen  L. 
Sumner.  The  introduction,  which  is  preceded  by  a  chart  showing  the 
movement  of  wholesale  prices  from  1820  to  1898,  opens  with  the  statement 
that  the  movement  in  prices  gives  a  clue  to  the  labor  movement  of  the 
time. 

"Each  upward  turn  of  the  curve  of  prices,"  say  the  authors,  "points  to 
a  period  of  business  prosperity,  each  pinnacle  is  a  commercial  crisis,  and 
each  downward  bend  is  an  index  of  industrial  depression.  During  a  time 
when  the  level  of  prices  is  rising,  employers  are  generally  making  profits, 
are  multiplying  sales,  are  enlarging  their  capital,  are  running  full  time  and 
overtime,  are  calling  for  more  labor  and  arc  able  to  pay  higher  wages.  On 
the  other  hand,  the  cost  of  living  and  the  hours  of  labor  are  increased  and 
workmen,  first  as  individuals,  then  as  organizations,  are  impelled  to  demand 
both  higher  wages  and  reduced  hours.  Consequently,  after  prices  are  well 
on  the  way  upward,  the  labor  movement  emerges  in  the  form  of  unions  and 
strikes,  and  these  are  at  first  successful.  Then  the  employers  begin  their 
counter  organization,  and  the  courts  are  appealed  to.  The  unions  arc 
sooner  or  later  defeated,  and  when  the  period  of  depression  ensues,  with  its 
widespread  unemployment,  the  labor  movement  either  subsides  or  changes  its 
form  to  political  or  socialistic  agitation  to  ventures  in  co-operation  or  com- 
munism, or  to  other  panaceas.  This  cycle  has  been  so  consistently  repeated, 
although  with  varying  shades  and  details,  that  it  has  compelled  recognition 
in  the  selection  and  editing  of  the  documents  of  this  series." 

The  reasons  why  the  editors  close  the  first  period  of  the  history  of  the 
labor  movement  with  1820  and  divide  the  sixty  years  following  1820  into 
twenty-year  periods,  and  group  the  illustrative  documents  accordingly,  may 
best  be  stated  mainly  in  their  own  concise  language: 

1.  "The  colonial  period,  in  its  economic  characteristics,  extends  to  the 
decade  of  the  twenties  in  the  nineteenth  century.  This  is  the  dormant 
period  of  the  labor  movement,  although  a  slight  awakening  appears  as  a 
result  of  the  extension  and  unification  of  the  markets."  In  this  period  is 
begun  the  effort  to  enforce  the  principle  of  the  closed  shop  and  to  control 
the  rate  of  wages;  this  brought  on  the  conspiracy  cases  in  the  courts,  as 
reported  in  Volumes  III  and  IV. 

2.  "The  period  from  1820  to  1840  may  rightly  be  named  the  Awakening 
Period  of  the  American  Labor  Movement"  .  .  .  "that  of  the  merchant- 
capitalist  or  merchant-manufacturer  with  its  extension  of  waterways,  high- 
ways and  banking  facilities,  and  its  awakening  of  labor  as  a  conscious  move- 
ment." ...  It  "reached  its  height  in  1835  and  1836  and  its  collapse  in 
1837.    This  period  is  covered  in  Volumes  V  and  VI." 

3.  "The  two  decades,  1840  to  i860,  Volumes  VII  and  VIII,  retain  econprn- 
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ically  the  characteristics  of  the  merchant-capitalist  period,  but  they  are  clearly 
marked  off  by  the  new  phenomenon  of  philosophical,  humanitarian  and  politi- 
cal protest.  This  protest,  diverted  into  the  anti-slavery  contest  after  1852, 
gave  way  to  a  'pure  and  simple'  trade  union  movement  in  1853." 

4.  It  was  in  "the  two  decades,  i860  to  1880,  Volumes  IX  and  X,  with  the 
market  nationalized  by  the  railway  and  protected  by  the  tariff,  that  inven- 
tion in  the  technical  processes  of  industry  came  to  have  profound  effects. 
This  was  a  truly  revolutionary  period  in  which  the  merchant-capitalist  sys- 
tem was  giving  away  to  the  factory  system." 

The  current  events  in  the  history  of  labor — those  that  have  occurred 
since  the  full  establishment  of  the  factory  system  about  1880 — are  not  cov- 
ered by  the  documentary  history  which  ends  with  1880. 

Volumes  I  to  VI  and  the  supplement  to  Volume  IV  have  appeared  at  the 
time  of  the  writing  of  this  review;  Volumes  VII  to  X  are  being  printed  and 
will  shortly  be  issued.  The  documents  have  been  ably  edited  and  are  being 
published  in  attractive  and  enduring  form.  Type,  paper  and  press  work  are 
excellent.  The  Bureau  of  American  Industrial  Research  is,  indeed,  to  be 
commended  for  giving  historians  and  economists  the  assistance  which  they 
will  derive  from  this  most  helpful  Documentary  History. 

Emory  R.  Johnson. 
University  of  Pennsylvania. 


Dyer,  Henry.  Japan  in  World  Politics.  Pp.  xiii,  425.  Price,  12/6.  Glas- 
gow :  Blackie  &  Son,  1909. 
Like  his  previous  work,  "Dai  Nippon,"  this  study  by  Professor  Dyer  gives  a 
mass  of  information  not  easily  available  to  any  but  those  who  have  spent 
many  years  in  the  far  east.  The  historical  part  is  chiefly  a  summary  of 
material  included  in  the  previous  work.  So  long  as  the  discussion  rests  on 
affairs  in  Japan,  the  author's  familiarity  with  his  subject  prevents  slips. 
When  a  wider  field  is  entered  mistakes  become  frequent.  The  Spaniards, 
for  example,  are  said  to  have  sent  eight  ships  yearly  between  the  Philip- 
pines and  Mexico  (p.  16)  ;  they  sent'  but  two.  They  are  charged  with  mas- 
sacring all  Chinese  in  the  islands  on  two  different  occasions  (p.  33).  His- 
tory records  no  such  event.  On  page  265  we  learn  that  the  "Monroe  Doc- 
trine" "forbade  any  European  or  Asiatic  Power  effecting  a  lodgment  on 
South  American  soil."  Examples  could  be  multiplied.  There  are  also 
numerous  digressions  which,  in  spite  of  the  breadth  of  the  title  of  the  book 
are  hard  to  justify. 

Japan's  mission  is  important.  In  the  author's  opinion  it  will  prove  the 
universality  of  civilization,  harmonize  eastern  and  western  thought,  regene- 
rate China  and  Korea  and  promote  the  peace  and  commerce  of  the  East.  It 
is  needless  to  say  that  the  author  is  frankly  pro-Japanese.  He  sees  no  faults 
to  mention  except  a  degree  of  personal  untrustworthiness,  though  this  can- 
not be  charged  against  the  government.  '  The  nation  is  peace-loving,  and  no 
fear  need  be  held  that  it  will  provoke  war  with  any  of  its  neighbors.  The 
treaties   entered   into   since  the   Russo-Japanese   War   represent   not   paper 
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agreements  but  national  policy.  If  a  war  with  the  United  States  should 
break  out,  however,  the  Philippines  would  be  an  easy  prey  to  Japan.  A 
review  of  Japanese  foreign  relations  in  detail  and  a  discussion  of  the  assimil- 
ability  of  the  Japanese  conclude  the  book. 

Chester  Lloyd  Jones. 
University  of  Wisconsin, 


Gray,  J.  C.    The  Nature  and  Sources  of   the   Law,    Pp.   xii,   332.    Price, 

$1.50.  New  York:  Columbia  University  Press,  1909. 
Professor  Gray  classifies  himself  with  those  "who  are  considering  not  what 
fancies  may  be  dreamed  in  order  to  tabulate  the  facts  in  accordance  with 
some  preconceived  system/'  but  who  seek  to  discover  "what  the  facts  really 
were  and  are."  And  here  his  professed  task  is  to  call  attention  "to  the 
analysis  and  relations  of  some  fundamental  legal  ideas  rather  than  to  tell 
their  history  or  prophesy  their  future  development.*' 

The  Austinian  theory  of  law  as  the  command  of  a  sovereign  is  rejected. 
The  author  knows  no  sovereign.  The  state  is  a  useful  personified  abstrac- 
tion invented  to  give  title  to  the  acts  of  the  ruling  persons  who  are  the 
actual  sources  of  authority.  It  is,  however,  needless  to  invent  another 
abstraction  to  which  to  attribute  a  fictitious  command.  Law  first  arises  when 
the  judicial  authority  of  a  political  community  lays  down  a  rule  in  deciding 
controversies.  On  any  given  point  there  is  no  law  until  the  court  declares  it. 
Custom  is  not  law,  because  custom  is  practice,  and  law  is  opinion.  Statutes 
are  not  law,  for  they  are  not  self-interpreting.  "Their  meaning  is  declared 
by  the  courts,  and  it  is  with  that  meaning  as  declared  by  the  courts  and  with 
no  other  meaning  that  they  are  imposed  upon  the  community  as  law."  A 
judicial  decision  is  at  the  same  time  a  law  and  an  important  though  not  con- 
trolling source  of  other  laws.  Though  in  fact  a  court  is  free  to  make  a 
law  for  each  particular  case  as  it  sees  fit,  custom,  legislation,  precedent  and 
the  opinion  of  experts  are  given  legal  recognition  by  the  courts  as  sources 
of  future  decision.  Each  rule  declared  by  the  court  is  a  law.  The  law  is 
the  body  of  rules  so  declared.  Yet  how  this  congeries  of  particulars  become 
fused  into  a  conceptional  unity  is  not  made  manifest. 

Professor  Gray  has  no  relish  for  fictions  or  abstractions.  He  seems 
drawn  into  much  of  his  discussion  reluctantly,  impelled  solely  by  a  desire  to 
clear  away  the  dust  raised  by  his  predecessors.  And  the  merits  of  his  work 
as  a  contribution  to  the  philosophy  of  law  will  be  found  mainly  in  his 
destructive  criticism  of  the  speailations  of  others.  His  own  comment  is 
suggestive.  "Especially  valuable  is  the  negative  side  of  analytical  study. 
On  the  constructive  side  it  may  be  unfruitful,  but  there  is  no  better  method 
for  the  puncture  of  wind-bags."  Such  a  puncturing  he  gives  us  in  language 
always  refreshing  and  with  a  logic  that  never  trips. 

Thomas  Reed  Powelu 
University  of  Illinois. 
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Hughes,  Charles  Evane.  Conditions  of  Progress  in  Democratic  Government. 
Pp.  123.     Price,  $1.15.     New  Haven:  Yale  University  Press,  1910. 

The  lesson  that  progress  in  political  affairs  is  not  a  matter  of  electoral 
machinery  is  a  hard  one  for  Americans  to  learn.  Governor  Hughes  insists 
that  democratic  institutions,  if  they  are  to  succeed,  must  be  a  part  of  the 
life  of  the  individual.  The  state  cannot  live  without  individual  interest. 
An  increase  in  material  prosperity  which  induces  disregard  of  the  civic 
duties  breeds  moral  unsoundness.  "The  peril  of  this  nation  is  not  in  any 
foreign  foe!  We,  the  people,  are  its  power,  its  peril,  and  its  hope!"  Good- 
will will  never  do  the  work  of  will.  Fear  for  business  interests,  friendship, 
party  loyalty,  none  of  these  must  be  allowed  to  blunt  the  citizens'  zeal  for  the 
common  good. 

In  the  face  of  increasing  governmental  functions  we  must  have  an 
increase  in  the  efficiency  of  our  governmental  machinery.  Inefficient  legisla- 
tion must  be  eliminated  and,  perhaps,  most  important,  the  administration  of 
the  law  by  the  executive  must  be  improved.  The  dignity  and  responsibility 
of  public  office  must  be  increased.  The  party  system  too  has  its  advantages 
and  its  perversions.  Mr.  Hughes  emphasizes  the  importance  of  a  two  party 
system.  He  believes  it  is  firmly  established  in  this  country.  It  brings  the 
advantage  of  focussing  public  opinion  with  the  danger  of  creating  a  party 
fetish.  There  follows  an  excellent  discussion  of  the  independence  of  action 
which  should  be  preserved  even  within  party  lines.  The  discussion  of  the 
difference  between  faction  and  party  recalls  the  writings  of  Burke.  The 
closing  pages  point  out  the  importance  of  differentiating  local  and  national 
issues,  the  advantages  to  be  reaped  through  civil  service  reform,  corrupt 
practices  acts  and  general  education  which  latter  after  all  is  the  first  condi- 
tion of  a  real  republican  government. 

These  were  lectures  to  college  men,  but  they  are  lectures  for  every 
citizen.  There  are  few  of  us  who,  after  reading  them,  will  not  doubt  whether 
even  we  are  doing  all  we  should  for  the  common  weal. 

Chester  Lloyd  Jones. 
University  of  Wisconsin, 


Hughee,  Edwin  H.     The  Teaching  of  Citizenship.    Pp.  xv,  240.    Price,  $1.25. 

Boston:  W.  A.  Wilde  Company,  1909. 
This  is  a  book  of  suggestions  to  teachers  for  increasing  our  national  spirit 
and  imparting  warm-blooded  patriotism  to  the  citizens  of  the  next  genera- 
tion. The  purpose  of  the  book  as  stated  by  the  author,  is  "to  suggest  certain 
natural  and  human  starting  points  for  the  teaching  of  patriotism  and  citizen- 
ship" whereby  teachers  may  "prepare  their  charges  by  certain  mental,  as 
well  as  by  emotional  exercises,  to  catch  the  thrill,  to  appreciate  the  privilege, 
and  to  take  up  the  duty  of  good  citizenship."  The  book  first  shows  the  need 
of  such  teaching  by  every  teacher — no  matter  what  his  department — in  this 
age  of  alleged  declining  patriotism  and  commercialism.    The  difficult  reform 
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of  placing  more  stress  on  types  of  peaceful  public  usefulness  as  substitutes 
for  the  appeal  formerly  made  by  the  sacrifice  of  war,  must  be  accomplished. 
Suggestions  of  various  lessons  follow  with  concrete  examples  to  aid  the 
teachers  such  as  the  lessons  of  instinct,  lessons  of  breadth, — which  is  not 
incompatible  with  patriotism,  but  rather  an  outgrowth  of  true  patriotism — 
lessons  of  cost,  of  protection,  of  benefit,  of  character  and  duty. 

Under  the  last  head  emphasis  is  placed  on  the  duty  of  political  activity 
— especially  in  voting,  in  participation  in  the  jury  service,  caucus  and 
primary,  and  holding  office,  and  in  giving  an  honest  administration  of 
public  funds.  The  book  is  a  much-needed  help  in  pointing  out  our  duty  of 
arousing  within  children  a  true  national  spirit  which  will  demand  and  secure 
efficient  government,  and  Mr.  Hughes  has  given  teachers  many  new  ideas 
for  the  practical  teaching  of  citizenship  in  the  schools. 

Jannette  Stern. 
New  York  City. 


King,  Irving.     The  Development  of  Religion.    Pp.  xxiii,  371.     Price,  $1.75. 

New  York:  Macmillan  Company,  19 10. 
Once  in  a  while  in  every  field  a  volume-  appears  which  really  breaks  new 
ground  and  furthers  the  development  of  human  thought.  Such  is  the  book 
now  under  review.  Professor  King  seeks  to  give,  as  it  were,  the  natural 
history  of  religion.  His  volume,  as  his  sub-title  indicates,  is  a  study  in 
anthropology  and  social  psychology.  Man  has  not  increased  his  mental 
capacity,  but  has  been  building  up  a  complex  of  psychical  concepts  and 
activities  from  generation  to  generation.  He  has  sought  to  put  a  value  on 
the  various  phases  of  human  experience.  This  valuating  attitude  is  a  common 
element  of  all  religions.  Religion  is  a  social  development,  growing  out  of 
association  in  the  group.  It  has  not  merely  molded  the  previous  social  insti- 
tutions, but  "is  rather  an  organic  part  of  the  general  social  meilieu." 

From  this  beginning,  the  development  of  various  religious  concepts  is 
traced  from  the  belief  in  a  mysterious  power  or  manitou,  with  an  excellent 
chapter  dealing  with  the  relation  of  magic  and  religion,  the  origin  of  the 
belief  in  divine  beings  and  its  development,  the  problem  of  monotheism  and 
the  theory  of  the  supernatural. 

In  barest  form  this  is  the  outline  of  the  ground  Professor  King  seeks  to 
cover.  He  is  not  attempting  to  bolster  up  any  theological  propositions,  but 
rather  to  trace  actual  development.  The  statement  that  the  social  act  becomes 
religious  may  disturb  many  conservative  people,  also  the  statement  that 
at  any  stage  of  culture  relative  primitive  types  of  action  are  likely  to  occur, 
and  hence  programs  which  bear  the  name  of  religion  always  need  careful 
inquiry.  Religion,  in  other  words,  according  to  Professor  King,  is  as  normal 
and  natural  a  part  of  man's  social  development  as  is  the  state,  family,  or  the 
school.  It  is  a  growth  from  within  them,  not  something  injected  from  with- 
out. Religion  is  essentially  a  faith,  "that  the  universe,  in  which  we  have 
our  being,  contains  the  elements  that  can  satisfy  in  some  way  our  deepest 
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aspirations."  The  author  is  a  little  hazy  about  the  starting  point  of  religion 
in  man,  but  his  account  of  its  development  is  one  of  the  best  the  reviewer 
has  ever  seen. 

Cakl  Kelsey. 
University  of  Pennsylvania. 


Laprade,  W.  T.  England   and   the   French   Revolution,   17^9-1797-    Pp-   23-2- 

Baltimore:  Johns  Hopkins  Press,  1909. 
Despite  its  broad  title,  this  study  is  in  the  main  confined  to  two  questions, 
both  of  which  are  intimately  connected  with  the  French  Revolution.     The 
first  is  the  breaking  up  of  the  solidarity  of  the  Whig  opposition;  the  second, 
the  foreign  policy  of  Pitt  with  respect  to  France. 

The  breach  in  the  ranks  of  Fox's  supporters  appears  first  in  the  defection 
of  Burke.  The  gifted  orator's  disappointment  and  irritation  at  the  indifferent, 
even  critical,  reception  of  his  ReAections,  etc.,  by  his  own  party,  together  with 
maliciously  exaggerated  reports  of  secret  agitations  in  England,  served  as 
the  lever  which  Pitt  so  adroitly  used  to  disrupt  the  opposition.  Casual 
remarks  by  Fox  were  insinuatingly  misconstrued  as  implying  secret  support 
of  English  agitations  for  reform,  or  worse,  and  in  this  way  the  Whig  leader 
was  discredited  while  the  aristocratic  element  of  his  party  was  made  to  feel 
that  their  material  and  class  interests  would  be  best  served  by  Pitt  This 
appeal  was  the  more  effective,  because  with  it  there  came  alluring  offers  of 
office  from  the  astute  prime  minister  to  the  more  influential  among  them. 
Loughborough,  Windham  and  Portland  were  all  tempted.  By  winning  over 
this  element  of  the  Whigs,  Pitt  was  able  to  rid  himself  of  that  element  in 
his  own  party  represented  by  Thurlow,  which  stood  in  the  way  of  his  com- 
plete personal  control  of  the  administration.  The  story  of  how  these  things 
were  done  and  the  manner  in  which  the  consequent  alignment  of  parties 
worked  out  is  very  well  told.  Incidentally,  Dr.  Laprade  points  out  (pp.  62- 
66)  the  difference  between  the  real  plan  for  the  realignment  and  one  of 
doubtful  authority  long  accepted  by  historians. 

The  second  part  of  the  work  does  not  show  the  same  mastery  of  the 
material.  The  presentation  is  too  distinctively  from  the  standpoint  of  English 
parliamentary  conditions.  Even  the  diplomatic  sources  do  not  appear  as 
fully  as  one  might  wish,  and  there  seems  to  be  an  inadequate  appreciation  of 
Grenville's  part  in  the  foreign  policy  of  the  period.  (Cf.  p.  30,  et  passim, 
and  contrast  Dr.  Adams'  The  InHuence  of  Granville  on  Pitt's  Foreign  Policy.) 
The  conclusion  that  Pitt  forced  the  war  on  France  to  keep  in  office,  and 
because  he  saw  an  opportunity  to  reduce  the  power  of  France  and  aggran- 
dize England  is  too  sweeping,  and  fails  to  note  the  deeper  and  more  com- 
plex motives.  Causes  much  deeper  than  the  personal  motives  of  the  prime 
minister  were  at  work.  The  opening  of  the  Scheldt  was  more  than  a 
shuttlecock  for  the  play  of  ministers.  Treaty  rights  were  involved,  says  Dr. 
Laprade,  but  why  not  draw  attentiom  also  to  the  fact  that  in  this  matter  the 
all-powerful  British  commercial  interests  were  deeply  concerned.  The  great 
contest  which  marks  the  final  struggle  for  colonial  and  commercial  supremacy 
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between  France  and  England  has  deep-seated  causes  which  the  author  neglects 
too  much  in  his  interest  in  the  diplomatic  game. 

Moreover,  at  a  time  when  the  overthrow  of  the  social  amd  economic 
order  in  France  was  the  universal  topic  of  discussion,  one  might  reasonably 
expect  some  reflection  of  economic  conditions  in  England  in  a  study  with 
this  title.  But  apart  from  two  pages  (133-4)  on  the  financial  crisis  resulting 
from  the  war,  and  one  page  (160)  on  the  effect  of  the  war  on  food  prices, 
there  is  no  treatment  of  this  side  of  English  history  in  relation  to  the  French 
Revolution.  The  statement  (Preface,  et  passim)  that  the  English  societies 
and  organizations  for  reform  were  due  to  conditions  in  England  itself 
rather  than  to  outside  influences  is.  when  based  upon  the  research  the  author 
has  plainly  given  to  the  subject,  a  distinct  contribution,  but  it  is  far  from 
suflicient  in  a  work  purporting  to  be  so  broad  in  its  scope.  Indeed,  in  the 
interests  of  accuracy,  a  study  so  exclusively  related  to  Pitt*s  policy  ought  well 
be  more  narrowly  defined  in  the  title. 

W.   E.  LiNGELBACH. 

University  of  Pennsylvania. 


McConnell,  Ray  M.    The  Duty  of  Altruism.     Pp.  255.     Price,  $1.50.     New 

York:  Macmillan  Company,  1910. 
In  the  first  or  critical  part  of  his  book,  "The  Duty  of  Altruism,"  Mr.  Mc- 
Connell  undertakes  an  investigation  to  ascertain  whether  there  has  yet  been 
discovered  any  satisfactory  rational  ground  for  the  duty  of  altruism,  the 
obligation  to  serve  the  interests  of  others  rather  than  one's  self.  Taking  up 
in  turn  the  various  grounds  for  obligation  offered  by  theology,  metaphysics, 
law,  logic,  psychology,  physiology  and  evolution,  he  rejects  all  in  turn;  the 
religious  and  metaphysical,  because  they  are  transcendental  rather  than 
empirical  or  scientific ;  the  legal,  because  they  are  based  on  external  restraint ; 
the  logical  because  they  depend  on  premises  seemingly  gratuitous;  and  the 
scientific,  because  they  are  shown  to  be  explanations  of,  rather  than  a  basis 
for,  morality. 

The  constructive  part  of  the  book  shows  that  egoism  and  altruism  do  not 
rest  on  rational  grounds,  are  not  matters  of  reason,  but  are  rather  phenomena 
of  the  will  which  is  shown  to  be  the  fundamental  thing  in  every  individual 
with  the  intelligence  or  reason  secondary  and  subservient  to  it.  Altruism  is 
not  the  result  of  any  process  of  reasoning,  but  is  an  achievement  of  the  will 
which  is  purely  a  product  of  nature.  In  the  normal  man,  this  will  expresses 
itself  in  a  will  to  live  the  largest  life  with  full  activity  of  the  senses,  the 
asthetical,  intellectual  and  social  nature  of  man.  The  basis  of  altruism  then 
rests  on  the  fundamental  tendency  of  man  towards  an  enlargement  of  self, 
the  will  to  live  within  and  through  others.  The  book  is  clear,  systematic  and 
convincing,  and  reaches  conclusions  which  lead  to  individual  freedom  and 
tolerance. 

Amey  B.  Eaton. 
Providence,  R.  I. 
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McLaughlin,  James.  My  Friend  the  Indian.  Pp.  xi,  416.  Price,  $2.50.  Bos- 
ton: Houghton,  Mifflin  Company,  1910. 
All  who  arc  interested  in  that  race  of  men  which  has  been  displaced  by  white 
men  "in  carrying  out  the  immutable  law  of  the  survival  of  the  fittest,"  in  the 
development  of  American  civilization,  will  welcome  this  book  from  the  pen 
of  James  McLaughlin,  who  for  thirty-eight  years  has  lived  among  the  red 
men  of  the  Northwest,  serving  as  Indian  agent  at  the  Devil's  Lake  and 
Standing  Rock  reservations  from  1871  to  1895  and  as  United  States  Indian 
Inspector  from  1895  to  the  present.  Perhaps  no  other  man  has  been  instru- 
mental in  carrying  through  so  many  "treaties*'  and  '"agreements"  with  the 
Indians.  To  him  also  the  government  is  indebted  for  much  of  the  improve- 
ment in  the  conduct  of  Indian  affairs. 

The  book  is  written  chiefly  in  autobiographical  style,  which  gives  a 
vividness  to  his  narrative  which  far  surpasses  that  of  the  mere  descriptive 
historian.  The  story  is  told  largely  from  the  Indian's  point  of  view,  especially 
such  events  as  the  annihilation  of  Custer's  troops  at  the  battle  of  the  Little 
Big  Horn,  which  he  declares  to  have  been  "Not  a  massacre,  but  a  battle." 

The  scant  appreciation  which  the  author  has  for  the  work  of  ethnologists 
who  have  studied  tribal  life  among  the  Indians  should  not  detract  from  the 
value  of  the  ethnological  and  sociological  material  which  he  furnishes.  His 
work  abounds  in  interesting  descriptions  of  Indian  village  life,  social  and 
religious  customs,  dances,  family  organization,  etc.  His  frank  criticism  of 
the  government  in  its  treaty- breaking  policy  and  its  paternalism,  and  his  plea 
for  "giving  the  Red  man  his  portion,"  will  be  read  with  great  interest  by  all 
who  seek  the  Indian's  good.  Perhaps  the  title,  "My  Friend  the  Sioux,"  would 
have  been  a  little  more  appropriate  for  a  volume  dealing  almost  wholly  with 
the  Indians  of  the  Dakotas. 

J.    P.   LiCHTENBERGER. 

University  of  Pennsylvania. 


Odum,  H.  W.  Social  and  Mental  Traits  of  the  Negro.    Pp.  302.    New  York: 

Longmans,  Green  &  Co.,  1910. 
Purporting  to  be  based  upon  a  special  inquiry,  this  study  is  distinctly  dis- 
appointing. In  style  it  is  rambling  and  verbose,  with  constant  repetition.  In 
few  places  is  concrete  evidence  given,  while  chapter  after  chapter  is  couched 
in  the  general  terms  so  characteristic  of  most  discussions  of  the  Negro.  The 
author  is  capable  of  better  work.  Hailing  from  Mississippi,  he  is  evidently 
very  familiar  with  many  phases  of  Negro  life,  is  friendly  in  his  attitude,  and 
gives  reason  to  hope  that  future  studies  will  avoid  the  generalities  so  con- 
spicuous in  this  study. 

The  schools,  the  church,  fraternal  orders,  home  life,  crime,  social  status, 
relation  of  emotions  to  conduct  make  up  the  bulk  of  the  volume,  to  which 
is  added  "An  Estimate  of  the  Negro"  which  is  really  a  discussion  of  the 
economic  situation. 

Dr.  Odum  believes  that  the  first  thing  is  to  understand  the  Negro.     He 
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recognizes  the  responsibility  of  the  whites.  He  sees  that  the  schools  have 
been  unsatisfactory,  that  the  white  church  should  take  more  interest  in  the 
Negro;  and  he  fears  that  the  great  development  of  lodges  is  interfering  with 
the  church.  In  the  low  standards  of  home  life  and  personal  conduct  he  finds 
constant  challenge  to  normal  progress.  In  the  music  of  the  Negro  he  finds 
much  of  promise. 

The  question  is  not  whether  the  Negro  is  so  handicapped  by  nature  that 
he  can  never  do  the  work  of  the  white.  It  is  rather  to  help  bring  about  such 
conditions  and  ideals  that  at  least  the  Negro  may  realign  himself — the  future 
will  determine  the  issue.  The  author  deserves  praise  for  his  avoidance  of 
pessimism  and  his  recognition  that  North  and  South  must  unite  in  construc- 
tive programs. 

Carl  Kelsey. 
University  of  Pennsylvania. 


Wclaford,  J.  W.    The  Strength  of  England.    Pp.   xviii.  362.    Price,  $1.75- 

New  York:  Longmans,  Green  &  Co.,  1910. 
This  is  a  sketch  of  the  history  of  England,  or  so  much  of  that  history  as  the 
author  lived  to  complete,  written  with  the  idea  of  bringing  out  some  of  the 
economic  features  of  the  story,  and  especially  to  prove  the  desirability  of  a 
policy  of  protection  to  home  industry  and  trade.  Of  this  kind  of  writing 
it  is  a  favorable  example.  It  is  the  result  of  much  reading,  thought,  and  care 
in  statement.  It  includes  many  suggestive  explanations  and  comments.  But 
there  is  a  fundamental  difficulty  with  this  whole  form  of  treatment  of  history. 
As  far  as  it  is  work  in  history  it  is  one-sided,  arbitrary  and  inadequate. 
Historical  consequences  have  flowed  from  the  whole  body  of  historical  con- 
ditions not  from  one  particular  group  of  them.  So  Mr.  Welsford  has  not 
only  left  out  whole  fields  of  historical  occurrences,  but  has  been  led  into 
making  many  entirely  improbable  and  certainly  quite  unsupported  historical 
assertions,  besides  a  rather  large  body  of  minor  misstatements. 

As  far  as  such  a  work  is  an  argument  for  protection  as  a  practical 
present-day  policy,  the  vast  number  and  variety  of  occurrences  in  the  life  of 
a  nation  through  many  centuries  of  time,  provide  an  embarrassing  abund- 
ance of  material.  By  a  selection  of  events  and  a  series  of  statements  amd 
explanations  quite  as  justifiable  and  sound  as  those  of  the  author  of  this 
book,  a  free-trader  could  make  a  politico-economic  history  of  England  that 
would  interpret  it  in  exactly  the  opposite  way  and  teach  free-trade  instead 
of  protection.  Work  must  be  much  more  critical,  thorough,  accurate  and 
profound  than  such  a  sketchy  outline  of  a  large  subject  as  this  before  it  can 
have  any  very  serious  value. 

Edward  P.  Cheyney. 
University  of  Pennssylvania, 
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CONSTITUTION 

[As  amended  March  2,  1910.] 

Article  I 

NAME. 

The  name  of  the  Society  shall  be  the  National  Consumers' 
League. 

Article  II 

OBJECT. 

It  shall  be  the  special  object  of  the  National  Consumers*  League 
to  secure  adequate  investigation  of  the  conditions  under  which  goods 
are  made,  in  order  to  enable  purchasers  to  distinguish  in  favor  of 
goods  made  in  the  well-ordered  factory.  The  majority  of  employers 
are  virtually  helpless  to  maintain  a  high  standard  as  to  hours,  wages 
and  working  conditions  under  the  stress  of  competition,  unless  sus- 
tained by  the  co-operation  of  consumers;  therefore,  the  National 
Consumers'  League  also  proposes  to  educate  public  opinion  and  to 
endeavor  so  to  direct  its  force  as  to  promote  better  conditions  among 
the  workers,  while  securing  to  the  consumer  exemption  from  the ' 
dangers  attending  unwholesome  conditions.  It  further  proposes  to 
promote  legislation,  either  state  or  federal,  whenever  it  may  appear 
expedient.  The  National  Consumers*  League  further  recognizes 
and  declares  the  following: 

That  the  interests  of  the  community  demand  that  all  workers 
shall  receive  fair  living  wages,  and  that  goods  shall  be  produced 
under  sanitary  conditions. 

That  the  responsibility  for  some  of  the  worst  evils  from  which 
producers  suffer  rests  with  the  consumers  who  seek  the  cheapest 
markets,  regardless  how  cheapness  is  brought  about. 

That  it  is,  therefore,  the  duty  of  consumers  to  find  out  under 
what  conditions  the  articles  they  purchase  are  produced  and  dis- 
tributed, and  insist  that  these  conditions  shall  be  wholesome  and 
consistent  with  a  respectable  existence  on  the  part  of  the  workers. 
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Article  III 

MEMBERSHIP. 

Section  i.  Eligibility — There  shall  be  five  classes  of  members: 
State  League,  Individual,  Associate,  Sustaining  and  Life.  Any 
State  Consumers'  League  may  become  a  member  of  the  National 
League  by  accepting  the  Constitution  and  By-Laws,  and  by  paying 
its  quota  to  the  general  treasury.  In  any  state  in  which  there  is 
no  State  Consumers'  League  the  President  shall  appoint  a  State 
Organizer,  who  shall  carry  on  the  work  of  the  organization  and 
who  shall  become  ex-officio  member  of  the  State  League  for  the 
remainder  of  the  year  in  which  such  new  League  may  be  formed. 
Persons  residing  in  localities  in  which  there  is  no  State  or  Local 
League  may  become  Individual  Members  of  the  National  Con- 
sumers' League  by  paying  a  yearly  due.  They  will  receive  reports, 
but  will  not  have  the  privilege  of  voting. 

Sec.  2.  Dues — Each  State  Consumers'  League  shall  pay  to  the 
Treasurer  of  the  National  Consumers*  League,  before  the  first  of 
each  January,  for  the  ensuing  year,  the  sum  of  ten  cents  per  capita 
for  each  and  every  member  of  each  and  every  Consumers*  League 
affiliated  with  it.  Each  new  State  Consumers'  League  shall  pay  to 
the  National  Consumers'  League  a  minimum  sum  of  ten  dollars. 
Each  State  Organizer  shall  pay  to  the  Treasurer  of  the  National 
Consumers'  League  the  sum  of  one  dollar  each  year.  Individual 
members  of  the  National  Consumers'  League  shall  pay  a  yearly  due 
of  not  less  than  one  dollar.  Any  person  may  become  an  Associate 
Member  by  paying  five  dollars  annually,  or  a  Sustaining  Member 
by  paying  twenty-five  dollars  annually.  The  payment  of  one  thou- 
sand dollars  at  one  time  constitutes  Life  Membership. 

Article  IV 

OFFICERS  AND  COUNCIL. 

Section  i.  The  officers  of  the  League  shall  be  President,  three 
or  more  Vice-Presidents,  Recording  Secretary,  General  Secretary, 
and  Treasurer. 

Sec.  2.  The  control  and  management  of  the  affairs  and  funds 
of  the  National  Consumers'  League  shall  be  vested  in  a  central 
governing  body,  which  shall  be  known  as  the  Council.  The  mem- 
bership of  the  Council  shall  consist  of  the  officers  of  the  National 
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Consumers'  League  and  representatives  from  the  State  Consumers* 
Leagues.  The  officers  of  the  National  Consumers'  League  shall 
be  elected  by  ballot  at  the  annual  meeting.  A  Nominating  Com- 
mittee, appointed  at  the  previous  meeting,  shall  prepare  a  list  of 
nominees  to  each  office,  and  the  ballot  shall  be  sent  to  each  State 
Secretary  in  the  January  preceding.  Any  State  League  may  pro- 
pose names  that  shall  be  printed  on  the  list.  The  officers  and  tzvo 
representatives  of  each  State  Consumers'  League  shall  constitute 
the  Executive  Committee  of  the  Council. 

Sec.  3.  Election — At  the  annual  meeting  of  the  Council  the 
officers  of  the  National  Consumers'  League  shall  be  elected  to  serve 
for  the  ensuing  year. 

Sec.  4.  The  Council  shall  have  power  to  elect  Honorary  Vice- 
Presidents  at  its  annual  meeting  on  recommendation  of  the  Execu- 
tive Committee. 

Sec.  5.  Vacancies — A  vacancy  in  any  office  may  be  filled  by 
the  President,  with  the  consent  of  a  majority  of  the  officers. 

Article  V 

MEETINGS. 

Section  i.  The  annual  meeting  of  the  Council  shall  be  held 
at  such  time  and  place  as  shall  be  determined  by  the  Executive 
Committee. 

Sec.  2.  The  Executive  Committee  shall  meet  annually  before 
the  annual  meeting  of  the  Council,  and  shall  prepare  a  report  of 
the  condition  of  the  National  Consumers'  League  to  submit  to  the 
annual  meeting  of  the  Council.  It  shall  also  meet  at  such  other 
times  as  shall  seem  necessary,  to  appropriate  money  and  transact 
routine  business.  It  shall  further  make  such  recommendations  and 
suggestions  as  may  from  time  to  time  seem  desirable. 

Sec.  3.  Special  meetings  may  be  called  at  any  time  by  the 
President  or  by  a  two-thirds  vote  of  the  Executive  Committee. 

Article  VI 

AMENDMENTS. 

This  Constitution  may  be  amended  by  a  two-thirds  vote  at  any 
annual  meeting  of  the  Council,  notice  of  such  amendment  having 
been  submitted  to  the  Secretary  of  the  various  State  Consumers' 
Leagues  at  least  two  months  before  the  annual  meeting,  or  by  a 
unanimous  vote  at  the  annual  meeting  of  the  Council. 
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BY-LAWS 
Article  I 

DUTIES  OF  OFFICERS. 

Section  l.  President — The  President  shall  be  ex-officio  a  mem- 
ber of  all  committees;  shall  sign  all  written  obligations  of  the 
League,  and  shall  perform  all  such  duties  as  usually  pertain  to 
that  office.  In  the  absence  of  the  President  his  duties  may  be  per- 
formed by  the  Vice-Presidents  in  their  order ;  or,  in  the  absence  of 
the  Vice-Presidents,  a  chairman  may  be  elected  for  the  occasion. 

Sec.  2.  Recording  Secretary — The  Recording  Secretary  shall 
attend  all  meetings  of  the  Council  and  of  the  Executive  Committee, 
and  shall  keep  the  minutes  of  the  League  and  the  Executive  Com- 
mittee. 

Sec.  3.  General  Secretary — The  General  Secretary  shall  give 
notice  of  the  time  and  place  of  meetings,  inform  new  members  of 
their  election,  keep  a  list  of  all  State  Leagues  belonging  to  the  Na- 
tional League,  and  of  all  Individual  Members,  and  conduct  the 
correspondence  of  the  League.  She  shall  have  custody  of  all  books, 
papers  and  pamphlets  of  the  League,  and  take  charge  of  such  dis- 
tribution of  them  as  the  Executive  Committee  may  decide,  and  shall 
perform  all  duties  usually  appertaining  to  the  office. 

Sec.  4.  Treasurer — The  Treasurer  shall  hold  all  funds  of  the 
League,  and  shall  deposit  the  same,  in  the  name  of  the  League,  in 
such  bank  or  trust  company  as  the  Executive  Board  shall  direct. 
He  shall  pay  out  money  only  by  check  and  as  directed  by  the  Ex- 
ecutive Committee.  He  shall  keep  a  correct  account  of  all  money 
received  and  expended,  render  reports  of  the  condition  of  the  treas- 
ury at  the  meetings  of  the  Executive  Board,  and  make  a  full  audited 
report  of  the  financial  condition  vpf  the  League  at  the  annual  meet- 
ing. The  Treasurer  shall  be  ex-officio  a  member  of  the  Finance 
Committee. 

Article  II 

STANDING   COMMITTEES. 

Section  i.  Standing  Committees  shall  be  established  at  an 
annual  meeting  by  a  vote  of  the  Council,  upon  recommendation  by 
the  Executive  Committee  adopted  not  later  than  the  January  meet- 
ing preceding. 
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Sec.  2.  The  Chairmen  of  all  Standing  Committees  shall  be  ap- 
pointed by  the  President,  their  term  of  office  to  continue  until  such 
time  as  a  successor  can  be  appointed,  each  Chairman  to  form  his 
own  committee,  subject  to  the  approval  of  the  President. 

I — Committee  on  Finance.  The  Committee  on  Finance  shall 
have  charge  of  the  finances  of  the  League,  shall  secure  donations, 
make  suggestions  as  to  the  possible  ways  of  obtaining  funds,  and 
do  all  in  its  power  to  add  to  the  financial  support  of  the  League. 
The  Chairman  shall  prepare  a  budget  for  the  year,  in  conference 
with  the  General  Secretary  and  Treasurer,  which  shall  be  presented 
at  the  annual  meeting. 

2 — Committee  on  Label,  The  Committee  on  Label  shall  inves- 
tigate all  applications  for  the  National  Consumers'  League  label, 
and  report  to  the  Executive  Committee  how  far  each  applicant  com- 
plies with  the  standards  maintained  by  the  League. 

3 — Committee  on  International  Relations.  The  Committee  on 
International  Relations  shall  keep  informed  of  all  work  along  the 
lines  of  the  Consumers*  League  done  in  other  countries ;  shall  cor- 
respond with  the  officials  or  those  interested  in  the  work  in  other 
countries,  to  gain  an  interchange  of  ideas  and  methods  of  work; 
also  to  bring  about,  so  far  as  possible,  co-operation  between  organi- 
zations in  all  countries  of  the  world  interested  in  the  objects  of  the 
Consumers'  League.  It  shall  study  international  aspects  of  the 
work,  and  endeavor  to  bring  into  closer  touch  the  various  Euro- 
pean and  American  Leagues. 

4 — Committee  on  Legislation  and  Legal  Defence  of  Labor  Laws. 
The  Committee  on  Legislation  shall  keep  informed  and  report  to  the 
Executive  Committee  all  legislation  concerning  the  objects  in  which 
the  National  Consumers'  League  is  interested ;  also  all  bills  in  any 
way  affecting  industrial  condition^  which  are  liable  to  come  before 
the  legislatures.  They  shall  further  be  empowered  (subject  to  the 
approval  of  the  Executive  Committee)  to  draft  bills  or  seek  legisla- 
tion in  any  way  helpful  to  the  work  of  the  National  Consumers' 
League,  and  shall  assist  in  the  defense  of  the  laws  by  supplying 
additional  legal  counsel  or  other  assistance. 

5 — Committee  on  Publication.  The  Committee  on  Publication 
shall  have  charge  of  the  printing  of  all  reports  of  the  National 
Consumers'  League  and  all  other  leaflets  or  literature  which  the 
Executive  Committee  decide  to  have  published.    It  shall  have  pub- 
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lished  in  magazines  and  newspapers,  whenever  practicable,  articles 
relating  to  the  work  of  the  League. 

6 — Committee  on  Lectures.  The  Committee  on  Lectures  shall 
arrange  meetings  to  be  held  in  the  interest  of  the  League;  shall 
secure  speakers,  who  will  go  about  from  place  to  place  and  explain 
the  principles,  objects  and  aims  of  the  National  Consumers'  League ; 
also,  as  far  as  possible,  interest  people  in  the  formation  of  new 
Leagues. 

7 — Committee  on  Exhibits,  The  Committee  on  Exhibits  shall 
collect  and  administer  an  exhibit  in  the  interest  of  the  Consumers' 
League. 

Article  III 

BRANCHES, 

Branches  of  the  National  Consumers*  League  may  be  formed 
in  any  State  or  Territory  of  the  United  States.  Each  Branch  shall 
be  called  a  State  or  Territorial  League,  and  shall  control  its  own 
funds,  elect  its  own  officers,  fix  its  own  fees  and  dues,  and  manage 
its  own  affairs.  Each  State  or  Territorial  Branch  is  allowed  to 
have  two  representatives  on  the  Executive  Committee.  Each  State 
or  Territorial  Branch  shall  be  represented  at  the  annual  meeting 
of  the  Council  by  the  President  and  one  delegate  at  large  or  by 
their  alternates,  and  by  delegates  from  each  Individual  League  in 
proportion  to  its  membership — one  delegate  for  Leagues  numbering 
one  hundred  or  less,  and  an  additional  delegate  for  every  additional 
one  hundred  members. 

Article  IV  , 

I 

ANNUAL   MEETING.  | 

The  Annual  Meeting,  as  described  in  Article  IV,  Section  i,  of 
the  Constitution,  shall  be  held,  as  far  as  possible,  in  the  East,  South 
and  West  in  rotation. 

Article  V 

AMENDMENTS. 

These  By-Laws  may  be  amended  at  any  regular  or  special 
meeting  of  the  League  by  a  majority  vote  of  the  members  present, 
provided  that  the  intended  amendment  shall  have  been  previously 
approved  by  the  Executive  Committee  and  that  notice  of  the  pro- 
posed amendment  shall  have  been  appended  to  the  call  for  the 
meeting  at  which  such  amendment  is  to  be  acted  upon. 


I 


Digitized  by 


Google 


THE  ELEVENTH  ANNUAL  SESSION  OF  THE  COUNCIL. 

The  eleventh  annual  session  of  the  Council  of  the  National 
Consumers'  League  was  held  in  Milwaukee,  Wisconsin,  on  March 
2,  1910,  at  10  a.  m.  In  the  absence  of  the  President,  Mrs.  B.  C. 
Gudden,  Vice-President,  in  the  chair.  Roll  call  responded  to  as 
follows : 

Illinois — Mrs.  Wilmarth,  Mrs.  Van  Der  Vaart. 
Massachusetts — Mrs.  Sherwin,  Mr.  Bradley. 
New  York — Miss  Sanford,  Miss  Stokes,  Miss  Goldmark. 
Ohio — Mr.  Cadwallader. 

Pennsylvania — Miss  Sanville,  Miss  Cochran,  Miss  Cohen. 
Rhode  Island — Mr.  Bradley. 
Wisconsin — Mrs.  Stern,  Mrs.  Goff,  Mrs.  Galloway,  Mrs.  Gudden, 

Mrs.    Mihills,    Mrs.    Strang,    Mrs.    Frank    Bowen,    Mrs.    W. 

Schrage,  Mrs.  Zufeld. 
University  of  Wisconsin — Miss  Carey,  Miss  Flagelen. 

Minutes  of  the  previous  meeting  read  and  accepted  with  minor 
correction  substituting  the  word  bill  for  law. 

The  report  of  Mr.  G.  Hermann  Kinnicutt,  Treasurer,  was  read 
and  on  motion  of  Mrs.  Sherwin  accepted. 

The  General  Secretary  presented  her  report,  which  was  ac- 
cepted. 

It  was  moved  that  the  Executive  Committee  be  empowered  to 
fix  time  and  place  of  the  annual  meeting.    Unanimously  carried. 

Miss  Cohen,  delegate  from  Pittsburgh,  extended  the  hospitality 
of  her  city  for  the  next  meeting.  This  invitation  was  referred  to 
the  Executive  Committee. 

Miss  Sanford,  of  New  York,  spoke  with  special  appreciation 
of  the  needs  of  the  Food  and  Exhibit  Committees ;  and  also  of  the 
great  effort  that  the  raising  of  the  present  budget  necessitated  on 
the  part  of  the  members  of  the  Finance  Committee.  Miss  Sanford 
stated  that,  in  spite  of  the  fullest  recognition  of  the  claims  of 
Standing  Committees,  it  is  impossible  in  the  state  of  the  finances 
to  pledge  any  financial  support  to  the  work  of  such  committees. 
Carried. 
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The  following  resolution  was  adopted: 

Whereas,  The  Consumers'  League  of  Wellesley  College  has  asked  the 
National  Consumers'  League  to  endorse  the  label  of  the  Shirtwaist  Makers' 
Union;  therefore,  be  it 

Resolved,  That  the  Label  Committee  be  given  power  to  endorse  from 
time  to  time  (and  also  to  withdraw  such  endorsement)  the  label  of  any 
Union  which  may  seek  such  endorsement,  in  any  industry  related  to  the 
work  in  which  the  Consumers'  League  is  engaged,  provided  that  this  label 
covers  in  its  requirements  the  requirements  established  for  the  use  of  the 
label  of  the  National  Consumers'  League. 

The  report  of  the  Committee  on  Legislation  and  Legal  Defense 
of  Labor  Laws  was  given  by  Miss  Josephine  Goldmark,  Secretary. 
Mrs.  Wilmarth,  of  Chicago,  moved  the  acceptance  of  the  report, 
and  Miss  McDowell  seconded  the  motion.  Carried.  A  rising  vote, 
expressing  gratitude,  was  given  Mr.  Brandeis  and  Miss  Goldmark. 

The  report  of  the  Committee  on  Publications  was  given  by  the 
Chairman,  Miss  Josephine  Goldmark.    Report  accepted. 

The  report  of  the  Committee  on  Lectures  was  read  by  Mrs. 
Kelley.    Report  accepted. 

Mr.  Francis  H.  McLean,  Chairman  of  Committee  on  Inter- 
national Relations,  sent  the  report  of  his  Committee,  which  was 
read  by  Mrs.  Kelley.    Report  accepted. 

The  report  of  the  Food  Committee,  Miss  Alice  Lakey,  Chair- 
man, was  then  read.    Report  accepted. 

The  following  resolutions  were  introduced  by  the  Food  Com- 
mittee : 

Resolved,  That  the  National  Consumers'  League  respectfully  urges  upon 
Congress  the  necessity  of  amending  the  National  Pure  Food  and  Drugs  Act  in 
the  following  particulars,  viz.,  To  prohibit  absolutely  and  unqualifiedly  the 
use  of  benzoate  of  soda  and  similar  chemical  preservatives  in  the  preparation 
and  preservation  of  foods  destined  for  interstate  commerce,  for  the  sake  of 
preventing  the  utilization  of  uilclean  and  offensive  waste  productions,  which 
now,  by  the  use  of  such  preservatives,  are  branded  as  foodstuffs  and  sent 
through  the  channels  of  commerce. 

Motion  laid  on  table. 

Whereas,  President  Taft's  decision  as  to  the  labeling  of  whiskey  dis- 
credits all  food  standards  by  ignoring  the  standards  set  for  spirituous  liquors 
by  the  Association  of  State  and  National  Food  and  Dairy  Departments  at  the 
Mackinac  Convention,  when  the  report  on  food  standards  was  unanimously 
adopted;  and 
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Whereas,  These  standards  are  of  the  utmost  importance  in  defining 
what  are  the  essential  characteristics  of  foods  produced  and  sold  in  America 
or  imported  chiefly  for  Americans;  and 

Whereas,  President  Taft's  statement  that  neutral  spirits,  which  the 
most  eminent  food  chemists  have  declared  an  unlike  substance  to  whiskey, 
may  be  added  to  whiskey  and  the  whole-  product  colored  with  burnt  sugar 
or  caramel  without  stating  that  fact  on  the  label,  together  with  his  dismissal 
from  the  labels  of  the  restraining  and  protecting  words  "compound"  and 
"imitation,"  and  his  new  definition  of  what  constitutes  a  "blend,"  are  destined 
to  open  the  door  for  a  return  of  all  the  evils  of  adulterated  foods,  drugs, 
liquors  and  medicines,  that  have  for  a  time  been  held  in  check  by  the  opera- 
tion of  the  pure  food  law,  following  the  opinions  of  President  Roosevelt  and 
Attorney-General  Bonaparte,  and  upon  the  findings  of  Federal  Judges  Robb, 
Thompson  and  Humphrey,  that  whiskey  and  neutral  spirits  are  not  like 
substances;  therefore,  be  it 

Resolved,  That  we,  the  Council  of  the  National  Consumers'  League, 
protest  against  the  action  of  the  President,  and  urge  upon  state  food  officials, 
in  all  states,  the  necessity  of  prompt  and  concerted  action  on  their  part  to 
avert  the  peril  threatened  by  President  Taft's  decision,  so  that  if  consumers 
cannot  have  the  protection  of  the  federal  law,  they  may  at  least  be  safe- 
guarded by  state  law  from  a  return  of  the  former  evils  of  adulterating  and 
misbranding  the  foods,  drugs,  liquors  and  medicines  of  this  people. 

Adopted. 

Mrs.  Wilmarth  moved  that  we  urge  the  passage  of  the  follow- 
ing resolution: 

Resolved,  By  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  President  be,  and  he 
hereby  is  authorized  to  forbid  by  proclamation  the  entry  of  cocoa  into  the 
United  States  or  her  possessions,  where  it  is  shown  to  his  satisfaction  that 
the  same  is  the  product  of  slave  labor. 

Adopted. 

The  report  of  the  Special  Committee  on  Colleges  and  Gradu- 
ates was  read  and  accepted. 

The  report  of  the  Special  Committee  on  Exhibits  was  read  and 
accepted. 

Mrs.  Sherwin  moved  that  the  Exhibit  Committee  be  made  one 
of  the  Standing  Committees  of  the  National  League.    Carried. 

The  Special  Committee  on  Minimum  Wage  Boards,  consisting 
of  Miss  Balch,  of  Wellesley,  Chairman;  Professor  Seager,  of 
Columbia ;  Mr.  Herbert  Mills,  of  Vassar ;  Mr.  Arthur  Holcombe,  of 
Harvard ;  Rev.  John  A.  Ryan,  of  St.  Paul  Seminary,  have  prepared 
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a  bibliography  and  a  tentative  draft  of  a  bill  on  wage  boards  now 
in  the  hands  of  the  Publication  Committee. 

The  General  Secretary  then  read  the  paper  of  Miss  Lakey  on 
"What  the  Consumer  Can  Do  for  Pure  Food." 

A  report  of  the  Oregon  Consumers'  League  was  then  read  by 
the  General  Secretary. 

The  following  letter  was  presented  by  the  Council  of  Jewish 
Women : 

To  the  Members  of  the  National  Consumers*  League: 

We  beg  to  call  your  attention  to  an  eflFort  made  by  us  to  secure  a  higher 
moral  tone  in  the  general  contents  of  the  public  press.  We  recognize  the 
great  educational  power  of  a  free  press  in  a  free  country  and  believe  that 
without  infringing  on  its  full  liberty  it  is  possible  to  restrict  the  amount  of 
obnoxious  news,  such  as  details  of  murders,  divorces,  personal  and  social 
scandal,  accidents,  etc.,  which  can  only  have  a  demoralizing  effect  on  those 
who  read  it,  especially  on  the  youth  of  our  country.  With  this  object  in 
view,  the  Council  of  Jewish  Women  at  an  annual  executive  meeting  adopted 
the  following  resolutions: 

**Resoh'ed,  That  we  vigorously  deprecate  the  publication  of  such  details 
of  trials  as  are  a  menace  to  public  morals,  and  also  that  we  ask  all  public 
spirited  persons  to  refuse  support  to  those  journals,  that  in  the  daily  pub- 
lishing of  this  and  other  most  objectionable  and  sensational  material,  do 
ignore  their  high  privilege. 

"Resolved,  That  we  oppose  this  evil  in  practical  ways  and  especially  in 
the  line  of  developing  public  opinion  to  appreciate  its  danger.  We  earnestly 
appeal  to  editors  to  aid  us  in  this  effort." 

On  motion  of  Mr.  Bradley,  the  League  expressed  sympathy  with 
the  work  of  the  Council  of  Jewish  Women. 

Mrs.  Van  Der  Vaart  gave  a  brief  report  of  the  special  work 
that  Illinois  is  doing  for  the  child  labor  law. 

Mr.  Bradley  reported  the  child  labor  work  for  Massachusetts; 
the  struggle  w'th  the  theatrical  interests  and  the  resulting  strength- 
ening of  the  law. 

The  following  report  of  the  Special  Committee  on  Amend- 
ments to  By-Laws  was  read  and  imanimously  adopted: 

Amendments. 

The  following  changes  in  the  Constitution,  endorsed  by  the 
Executive  Committee  and  recommended  by  it  to  the  Council,  were 
adopted : 

Art.  Ill,  Sec.  2,  Line  12 — Omit  the  words  "one  hundred*'  and 
insert  "one  thousand.^' 
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Art.  IV,  Sec.  4  shall  read  "The  Council  shall  have  power  to 
elect  Honorary  Vice-Presidents  at  its  annual  meeting  on  recom- 
mendation of  the  Executive  Committee.'^ 

Sec.  4  shall  become  Sec.  5. 

Art.  V,  Sec.  i  shall  be  amended  to  read  "The  annual  meeting 
of  the  Council  shall  be  held  at  such  time  and  place  as  shall  be  deter- 
mined by  the  Executive  Committee." 

By-Laws 

Art.  II,  Sec.  i — Insert  as  Sec.  i  the  following:  "Standing 
Committees  shall  be  established  at  an  annual  meeting  by  a  vote  of 
the  Council,  upon  recommendation  by  the  Executive  Committee 
adopted  not  later  than  the  January  meeting  preceding." 

The  following  order  of  business  for  Council  meetings,  reported 
by  the  Legislative  Committee,  was  adopted : 
I— Roll  Call, 
2 — Minutes, 

3 — Report  of  Treasurer, 
4 — Report  of  Finance  Committee, 
5 — Report  of  Secretary, 
6 — Report  of  Standing  Committees, 
7 — Report  of  Special  Committees, 
8 — Unfinished  Business, 
9 — New  Business, 

10 — Report  of  Nominating  Committee, 
II — Election  of  Officers. 
The  Nominating  Committee,  consisting  of: 

Professor  Jacob  Hollander,  of  Maryland,  Chairman; 
Miss  Cornelia  Bradford,  of  New  Jersey ; 
Miss  Emily  Bissell,  of  Delaware, 
4  presented  the  tentative  ticket.    (See  List  of  Officers,  page  i.) 

The  Secrtary  was  instructed  to  cast  a  ballot  for  the  list  of 
officers  as  presented,  and  they  were  duly  declared  elected. 

After  a  hearty  vote  of  thanks  to  the  Wisconsin  and  Milwaukee 
Leagues,  the  Council  adjourned. 
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By  far  the  most  important  event  of  the  year  is  the  decision  of  the 
Supreme  Court  of  Illinois  sustaining  as  constitutional  the  ten  hours 
law  for  women  employed  in  factories,  mechanical  establishments 
and  laundries. 

If  the  National  Consumers'  League  had  done  no  other  useful 
thing  besides  its  contribution  to\'^ards  this  decision,  our  eleven 
years'  existence  would  be  justified  by  this  alone.  For  the  thou- 
sands of  women  and  girls  in  Illinois  whose  fatigue  will  at  once 
be  reduced  are  by  no  means  the  only  beneficiaries  of  this  work. 
All  their  innumerable  successors  will  profit  by  it.  But  this  is  not 
all.  The  old  decision  has  been  for  fifteen  years  a  baneful  influence 
in  every  industrial  state  in  the  Republic,  always  raising  the  ques- 
tion whether,  after  all,  it  was  wise  to  spend  energy  in  trying  to 
get  legislation  of  this  character  when  the  courts  were  likely  to 
hold  it  contrary  to  the  state  if  not  to  the  federal  constitution. 
This  mildewing  influence  is  now  at  an  end,  and  we  can  go  forward 
with  new  hope  and  assurance. 

The  text  of  the  decision  is  given  in  full  elsewhere  in  this  re- 
port; and  the  relation  of  the  National  Consumers'  League  to  the 
decision  is  shown  in  the  reports  of  the  Committees  on  Legislation 
and  on  Publication.  The  court  reverses  its  decision  of  fifteen 
years  before  (in  May,  1895)  that  no  restriction  could  be  placed 
upon  the  working  hours  of  women,  and  now  places  Illinois  in  line 
with  Massachusetts,  Nebraska,  Washington,  Oregon,  and  the 
Supreme  Court  of  the  United  States,  establishing  ten  hours  as  the 
legal  maximum  working  day  in  the  industries  named. 

Since  the  publication  of  our  last  report,  containing  the  deci- 
sion of  the  Supreme  Court  of  the  United  States  in  the  Oregon  case, 
that  state  has  extended  the  benefits  of  the  ten  hours  day  to  women 
in  mercantile  institutions,  transportation  and  communication. 

Upon  the  basis  of  these  two  decisions,  it  seems  reasonable  to 
plan  for  the  extension  of  the  ten  hours  law  for  women  in  every 
state,  and  to  all  industries  in  the  census  period  1910-1920.  To  this 
end,  Miss  Goldmark  is  continuing  her  work  upon  fatigue  and  disease. 

It  is  cheering  to  note  that  the  publication  of  the  Illinois  deci- 
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sion  was  immediately  followed  by  the  withdrawal  from  further 
consideration  in  the  New  York  legislature  of  a  disgraceful  bill 
intended  to  exempt  women  and  girls  sixteen  years  old  and 
older  employed  in  canneries  and  fruit  preserving  establishments 
from  the  meagre  protection  now  afforded  them  by  the  law.  Had 
this  bill  become  law,  employers  would  have  been  free  to  keep  them 
at  work  unlimited  hours  from  June  isth  to  October  15th,  each 
employer  merely  being  required  to  keep  for  each  woman  and  girl 
a  record  of  the  hours  and  minutes  worked  each  day,  and  not  letting 
the  total  exceed  an  average  of  ten  hours  each  day  throughout  that 
period.  Thus  canner  A  might  have  employed  a  girl  sixteen  years 
old  twenty  hours  a  day  for  two  months,  and  then  sent  her  to  canner 
B  who  might  employ  her  twenty  hours  a  day  for  the  remaining 
two  months  of  the  four.  Both  employers  would  be  strictly  within 
the  terms  of  the  bill,  provided  each  had  kept  a  full  record  of  the 
hours  worked! 

It  is  safe  to  predict,  in  the  light  of  the  Illinois  decision,  that 
this  cruel  measure  will  never  be  heard  of  again. 

The  National  Consumers*  League  now  embraces  fifty-four 
Leagues  in  the  following  states:  California,  Connecticut,  Delaware, 
Illinois,  Kentucky,  Maine,  Maryland,  Massachusetts,  Missouri,  New 
Jersey,  New  York,  Oregon,  Pennsylvania,  Rhode  Island  and  Wis- 
consin. 

There  are  Consumers'  Leagues  in  the  following  universi- 
ties, colleges  and  boarding  schools:  The  University  of  Wisconsin, 
Wellesley,  Vassar,  Smith,  Bryn  Mawr,  Radcliffe,  Mt.  Holyoke, 
Swarthmore,  Milwaukee-Downer,  the  Dwight  School,  Englewood, 
N.  J.;  Lasell  Seminary,  Mrs.  Dow's  School  at  Briarcliff  Manor, 
and  St.  Agnes  School,  Albany,  N.  Y. 

In  several  universities  and  colleges,  members  of  the  faculty 
are  active  members  of  the  National  Consumers'  League,  although 
there  is  no  League  or  branch  within  the  institution.  This  is  notably 
the  case  at  Harvard,  Yale,  Columbia,  Chicago,  St.  Paul's  Seminary, 
Oberlin  and  the  University  of  California. 

In  Rochester,  N.  Y.,  excellent  work  has  been  done  under  the 
chairmanship  of  Mrs.  Gardner  Raymond  by  a  Consumers'  League 
Committee  numbering  more  than  two  hundred  members  within 
the  Women's  Educational  and  Industrial  Union.  It  is  an  anomalous 
condition  that  a  large  group  of  persons  who  have  carried  on  an 
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unusually  active  campaign  do  not  appear  in  the  directory  in  this 
report  because  they  constitute  a  committee  of  a  local  organization, 
not  an  autonomous  Consumers'  League.  A  similar  anomaly  exists 
in  Pasadena,  Cal.,  where  a  committee  of  the  Shakespeare  Club  has 
for  several  years  been  doing  most  of  the  work  ordinarily  done  by 
an  efficient  local  Consumers'  League. 

The  label  is  used  by  sixty-five  manufacturers  operatirxg  seventy- 
five  factories  in  •Illinois,  Maine,  Maryland,  Massachusetts,  Michigan, 
New  Hampshire,  New  Jersey,  New  York,  Ohio,  Pennsylvania, 
Rhode  Island,  Vermont,  Wisconsin. 

It  is  reasonable  to  hope  that  this  list  may  grow  more  rapidly 
in  consequence  of  the  Illinois  decision,  because  the  desire  of  em- 
ployers to  have  overtime  work  has,  hitherto,  been  one  of  the  great 
obstacles  to  the  use  of  the  label. 

Work  at  Night  by  Boys  and  Girls. 

A  very  long  step  forward  has  been  taken  in  New  York  and 
Ohio  by  the  enactment  of  statutes  prohibiting  the  employment  of 
boys  at  night  in  the  telegraph  and  messenger  service  before  the 
twenty-first  birthday  in  New  York,  and  the  eighteenth  birthday  in 
Ohio.  While  this  progress  is  due  to  the  efforts  of  the  National 
Child  Labor  Committee,  the  enforcement  of  the  law  will  depend 
upon  the  co-operation  of  citizens  throughout  these  two  states  in 
reporting  violations  of  the  law  whenever  they  may  occur.  The 
task  of  making  public  the  provisions  of  the  law,  and  of  carrying  on 
a  campaign  of  education  preliminary  to  similar  legislation  in  all 
the  states  is  properly  our  own.  No  nocturnal  visit  from  a  young 
messenger,  telegraph  or  delivery  boy  should  ever  be  allowed  to 
pass  without  vigorous  protest  addressed  to  the  employer. 

Cincinnati  appears  to  be  the  one  large  city  in  which  girls  are 
not  employed  at  night  in  the  telephone  service.  The  request  is 
hereby  addressed  to  all  readers  of  this  report  that  they  send  to  the 
General  Secretary  the  name  of  any  company  in  any  city  known  to 
employ  exclusively  adult  men  at  night  in  the  telephone  service.  It 
is  desired  to  make  a  white  list  of  such  communities. 

It  is  impossible  to  overstate  the  undesirability  of  this  particular 
form  of  night  work  for  women  and  girls ;  and  the  fact  that  boys 
in  the  telegraph  service  are  protected  against  it,  while  nothing  is 
done  for  girls  in  the  telephone  service  is  a  challenge  to  Consumers' 
Leagues  everywhere. 
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Employment  Bureaus 

The  newest  development  of  our  work  is  the  establishment  by 
the  Consumers'  League  of  Philadelphia,  and  projected  establish- 
ment by  the  Consumers'  League  Committee  of  the  Women's  Indus- 
trial and  Educational  Union  ©f  Rochester,  N.  Y.,  of  bureaus  for 
placing  young  workers  with  a  view  to  helping  the  individuals  thus 
placed,  but  also  getting  trustworthy  acquaintance  with  the  condi- 
tions of  work  in  the  places  to  which  they  are  sent.  No  more  prac- 
tical contribution  than  this  could  be  made,  to  the  new  movement 
for  educating  and  protecting  all  the  young  workers  and  minimizing 
the  supply  of  unskilled  workers  created  by  our  industrial  conditions. 

Minimum  Wage  Boards 

An  important  address  by  the  Rev.  John  A.  Ryan,  of  St.  Paul 
Seminary,  at  the  eleventh  annual  meeting,  dealt  with  minimum  wage 
boards.  The  campaign  of  education  and  legislation  for  minimum 
wage  boards  is  undertaken  in  accordance  with  a  recommendation 
of  the  International  Conference  of  Consumers'  Leagues  held  in 
Geneva,  Switzerland,  in  September,  1908.  A  special  committee  has 
been  formed  with  Miss  Emily  Greene  Balch,  of  Wellesley  College, 
as  chairman.  Through  the  efforts  of  Miss  Balch,  a  tentative  bill 
has  been  drafted  to  be  discussed  and  ultimately  submitted  to  the 
legislatures — one  more  contribution  by  the  National  Consumers' 
League  to  the  nation-wide  movement  for  uniform  labor  legislation. 

The  Consumers'  League  has  been  forced  to  the  advocacy  of 
minimum  wage  board  laws  by  the  stern  teachings  of  experience. 
After  twenty  years  of  effort,  between  fifty  and  sixty  retail  merchants 
in  New  York  City  have  been  brought  to  agree  to  pay  to  women 
eighteen  years  old  and  upward,  who  have  had  one  year's  experience 
as  clerks,  not  less  than  six  dollars  a  week.  Meanwhile,  Miss  S.  B. 
Ainslie's  investigation  of  the  income  and  expenses  of  working 
women  and  girls  shows  that  eight  dollars  is  the  least  upon  which 
women  in  New  York  City  can  keep  themselves  in  health  and  effi- 
ciency. So  grave  a  discrepancy  between  the  need  of  the  workers 
and  the  minimum  wage  attained  in  twenty  years  by  the  method  of 
organized  persuasion,  calls  for  new  and  more  effective  ways  of 
compelling  payment  of  a  living  wage.  This  call  is  strengthened  by 
the  demand  of  tuberculosis  sanatoriums  for  funds  for  the  care  of 
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broken  down  workers,  the  demand  of  reformatories  for  ever  larger 
appropriations  for  use  in  reforming  women  who  have  abandoned 
the  attempt  to  live  on  wages  which  do  not  support  them,  and  the 
steady  growth  of  institutions  for  the  care  of  the  insane  and  the 
melancholy.  It  is  much  to  be  desired  that  a  careful  study  should  be 
made  of  the  relation  of  underpay  and  overwork  to  these  three  sets 
of  institutions.  It  is  not  the  daughters  of  the  rich  who  fill  them 
and  fill  their  waiting  lists.  It  is  largely  the  ill-paid,  unskilled  and 
semi-skilled  young  workers  who  cannot  replace  by  recreation  and 
good  food  the  nervous  energy  which  they  spend  in  their  daily 
woik,  and  who  inevitably  give  way  in  health  or  morals,  or  both. 
So  long  as  women's  wages  rest  upon  the  assumption  that  every 
woman  has  a  husband,  father,  brother  or  lover  contributing  to  her 
support,  so  long  these  sinister  incidents  of  women's  industrial  em- 
ployment (turberculosis,  insanity,  vice)  are  inevitable. 

Minimum  wage  boards  involve  the  fullest  publicity  of  payrolls 
and  wage-books  and  assure  to  the  public  clear  knowledge,  where 
now  there  is  blank  ignorance  on  the  part  of  the  shopping  public 
of  wages  and  the  consequence  of  those  wages. 

The  English  statute,  which  took  effect  January  ist,  1910,  affords 
an  interesting  and  helpful  basis  of  comparison  for  this  new  effort. 

The  text,  with  an  introduction  by  Mr.  A.  N.  Holcombe,  of  the 
Department  of  Economics  of  Harvard  University,  may  be  had  on 
application  to  the  National  Consumers'  League. 

Meetings 

During  the  year,  the  secretary  has  attended,  in  the  interest  of 
the  League,  one  hundred  and  thirty-three  meetings  in  sixteen  states 
and  the  District  of  Columbia;  California,  Colorado,  Connecticut, 
Illinois,  Massachusetts,  Michigan,  Minnesota,  Missouri,  New 
Jersey,  New  York,  Ohio,  Oregon,  Pennsylvania,  Virginia,  Wash- 
ington, Wisconsin,  and  the  District  of  Columbia.  The  places  and 
dates  of  these  meetings  were  as  follows : 

1909. 
March    5— New  York  City,  Teachers'  College,  Columbia  University. 
19— Northampton,  Mass.,  Parlor  meeting. 

Northampton,  Mass.,  Smith  College  Consumers*  League. 
580— Boston,    Mass.,    Conference    with    Execuitve    Committee    of 

Massachusetts  League. 
23— Paterson,  N.  J.,  Parlor  meeting,  the  Mayor  presiding. 
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April    7 — Albany,  N.  Y.,  Hearing  on  Mercantile  Employees*  bill. 
14 — New  York  City,  Girls*  Hebrew  Technical  School. 
17— Philadelphia,  Pa.,  American  Academy  of  Political  and  Social 

Science. 
19 — New  York  City,  Consumers'  League  public  meeting. 
20 — New  York  City,  Conference  on  Truancy  Work. 

New  York  City,  California  Club. 
21 — Oberlin,  Ohio — Oberlin  College. 
23 — St.  Louis,  Mo.— Social  Workers'  Conference. 
St  Louis,  Mo. — Mary  Institute. 
St  Louis,  Mo.,  Girls'  School. 

St  Louis,  Mo.,  Conference  with  Officers  of  St  Louis  Con- 
sumers' League. 
St.  Louis,  Mo.,  Evening  public  meeting. 
25 — Oshkosh,  Wis.,  Congregational  Church. 
26 — Oshkosh,  Wis.,  State  Normal  School. 
27 — Mcnasha,  Wis.,  Delegate  meeting  Consumers*  League. 
29 — Minneapolis,  Minn.,  National  Y.  W.  C.  A.  biennial  meeting. 
30 — Minneapolis,  Minn.,  University  of  Minnesota. 
May    I — Minneapolis,  Minn.,  Child  Labor  Committee. 
3 — Chicago,  111.,  Conference  on  ten  hours  bill. 
5 — Ypsilanti,  Mich.,  Normal  School. 

7— Rochester,  N.  Y.,  Women's  Industrial  and  Educational  Union. 
12 — New  York  City,  National  Child  Labor  Committee. 
14 — New  York  City,  Congestion  Committee. 
20 — Stamford,  Conn.,  Public  meeting. 
June    6 — Montclair,  N.  J.,  First  Congregational  Church. 

8 — Boston,  Mass.,  Conference  with  Officers  of  Consumers'  League 

of  Massachusetts. 
9 — Buffalo,   N.  Y.,   National  Conference  of  Charities  and  Cor- 
rections. 
15 — Rochester.  N.  Y.,  Public  meeting. 
18 — New  York  City,  Summer  School  of  Philanthropy. 
July    4 — Seattle,  Wash.,  First  Christian  Church. 

II — Seattle,  Wash.,  St.  Anne's  Congregational  Church. 
16 — Seattle,  Wash.,  Public  meeting,  Armory  Hall. 
18 — Portland,  Ore.,  Unitarian  Church. 
Portland,  Ore.,  Presbyterian  Church. 
Portland,  Ore.,  Congregational  Church. 
19 — Portland,  Ore.,  Parlor  meeting,  home  of  Mrs.  Ballou. 
20— Portland,  Ore.,  Portland  Heights  Club. 

^i — Portland,  Ore.,  Parlor  meeting,  home  of  Mrs.  Lampson,  Wil- 
lamette Heights. 
22 — Portland,  Ore.,  Catholic  Institute. 
Portland,  Ore.,  Irvington  Club. 
Portland,  Ore.,  Presbyterian  Church,  prayer  meeting. 
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July  23 — Portland,  Ore.,  Conference  with  League  members  and  busi- 

ness men. 
Portland,  Ore.,  Public  meeting,  Chamber  of  Commerce. 
29 — Berkeley,  Cal.,  Hearst  Hall,  public  meeting. 
31 — Berkeley,  Cal.,  Association  of  Collegiate  Alumnae. 
August  2 — San  Francisco,  Cal.,  Conference  with  Milk  Commission. 

6 — San  Francisco,  Cal.,  Swastika  Club. 
8 — Oakland,  Cal.,  Oakland  Unitarian  Church. 

San  Francisco,  Cal.,  California  Club. 
10— Palo  Alto,  Cal.,  Public  meeting. 
II— Palo  Alto,  Cal,  Baptist  Church. 
13 — San  Francisco,  Cal.,  Nurses*  Association. 

San  Francisco,  Cal.,  Central  Labor  Council. 
IS — Berkeley,  Cal.,  Unitarian  Church. 
17 — Berkeley,  Cal.,  University — Opening  lecture,  Miss  Peixotto's 

class. 
20— San  Diego,  Cal.,  Public  meeting. 
21 — Los  Angeles,  Cal.,  City  Club. 
22 — Los  Angeles,  Cal.,  Friday  Morning  Club. 
27 — Denver,  Colo.,   National  Association  Food  and  Dairy  Com- 
missioners' annual  meeting. 
October       18 — Syracuse,  N.  Y.,  Consumers'  League. 

i9^New  York  City,  State  Association  of  Nurses. 
20 — Richmond,  Va.,  National  Association  of  Health  Officers. 
21 — Troy,  N.  Y.,  State  Woman  Suffrage  Association. 
27 — New  York  City,  National  Child  Labor  Committee. 
28 — New  York  City,  American  Association  for  Labor  Legislation. 
New  York  State  Branch  annual  meeting. 
November     i — New  York  City,  School  of  Philanthropy. 

3— New  York  City,  State  Child  Labor  Committee. 

4^New  York  City,  School  of  Philanthropy. 

5 — Boston,     Mass.,     Conference     with     Massachusetts     League 

officers. 
9^New  York  City,  Greenwich  House,  Conference  on  Minimum 

Wage  Boards. 
II — New  York  City,  Barnard  College. 
12 — Harrisburg,  Pa.,  State  Federation  of  Women's  Clubs. 
17 — Philadelphia,  Pa.,  Consumers'  League. 
19 — New  York  City,  Teachers'  College. 
21 — New  York  City,  Pilgrim  Church. 
Brooklyn,  N.  Y.,  People's  Forum. 
22 — New  York  City,  Brooklyn  Heights  School. 
^3— Philadelphia,  Pa.,  Friends'  School. 
26— New  York  City,  Harlem  Liberal  Association. 
December     5— Boston,  Mass.,  Woman's  Trade  Union  League. 
6— Boston,  Mass.,  Conference  with  Labor  leaders. 
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December     7 — Littleton,  Mass.,  Lyceum. 

8 — Boston,  Mass.,  School  for  Social  Workers. 

9 — Boston,    Mass.,    Conference    with    officers    of    Massachusetts 

Consumers'  League. 
12 — Warsaw,  N.  Y.,  Church  Union  Meeting. 
16— Rochester,  N.  Y.,  Parlor  meeting,  house  of  Mrs.  Wolf. 

Rochester,  N.  Y.,  Social  Center,  West  High  School. 
17 — Rochester,  N.  Y.,  Local  Consumers'  League. 

Rochester,  N.  Y.,  Social  Center,  East  High  School. 
18 — Rochester,  N.  Y.,  Parlor  meeting,  home  of  Mrs.  Bissell. 

Rochester,  N.  Y.,  Social  Center. 
19— Rochester,  N.  Y.,  People's  Sunday  Evening. 
20— New  York  City,  Y.  W.  C  A.  Training  School  for  Secretaries. 

New  York  City,  National  Child  Labor  Committee. 
21— New    York    City,    Parents'    and    Teachers'    meeting,    Staten 
Island. 

1910. 

January        4 — New  York  City,  Meeting  at  Gainsborough  Studios. 
7 — New  York  City,  Commission  on  Unemployment. 
9 — Stamford,  Conn.,  Universalist  Church. 
12 — New  York  City,  Normal  College. 

13 — New  York  City,  New  York  Hospital  Nurses'  Alumnae  Asso- 
ciation. 
14 — Boston,  Mass.,  Faneuil  Hall,  public  meeting  of  National  Child 
Labor  Committee. 
Boston,  Mass.,  University  of  Boston,  evening  public  meeting. 
IS — Elizabeth,  N.  J.,  Unitarian  Church. 

17 — Washington,  D.  C,  Conference  with  Commissioners  on  Uni- 
form Legislation. 
18 — Washington,  D.  C,  Conference  with  Commissioners  on  Uni- 
form Legislation. 
19 — New  York  City,  Women's  Medical  Association. 
20 — New  York  City,  Parlor  meeting. 
23 — New  York  City,  Church  of  the  Ascension. 
25— Wellesley,  Mass.,  Wellesley  College. 

27 — New  York  City,  Cooper  Union — Annual  meeting  Consumers' 
League  of  New  York  City. 
February      3 — Ithaca,  N.  Y.,  School  of  Philanthropy. 

Ithaca,  N.  Y.,  Women  students  public  meeting. 
9 — New  York  City,  Working  Women's  Club. 

New  York  City,  Flatbush  Unitarian  Church. 
II— South  Hadley,  Mass.,  Mt.  Holyoke  College. 
12 — New  York  City,  Union  Seminary. 
15— Yonkers,  N.  Y..  Annual  meeting  State  Consumers'  League. 

Poughkeepsie,  N.  Y.,  Public  meeting. 
19 — Cleveland,  Ohio — Annual  meeting  State  Consumers'  League. 
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February  20— Cleveland,  Ohio — ^Dr.  Pratt's  Church. 

21-— Cleveland,  Ohio,  College  for  Women,  Western  Reserve  Uni- 
versity. 
22— Cleveland,   Ohio,   Executive   Board,   Consumers'   League   of 

Ohio. 
23 — Cleveland,  Ohio,  Educational  Alliance. 
24 — Oberlin,  Ohio,  Public  meeting. 
25 — Oberlin,  Ohio,  Chapel  Service. 

Painesville,  Ohio,  Lake  Erie  College. 

^— Painesville,  Ohio,  Lake  Erie  College. 

Youngstown,  Ohio,  League  of  Qubs. 
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REPORT  OF  THE  LABEL  COMMITTEE 

The  Label  Committee  has  considered  a  number  of  applications  for  the 
use  of  the  label.  As  in  previous  years,  the  use  of  the  label  has  been  granted 
to  more  manufacturers  in  Massachusetts  than  in  any  other  state  because  the 
rigid  law  relating  to  the  'working  hours  of  women  has  there  maintained  the 
standard  of  factories  in  this  respect,  and  also  because  the  Consumers'  League 
of  Massachusetts  concentrates  its  attention  more  closely  upon  the  label  than 
does  any  other  League. 

The  application  of  the  Oregon  Consumers*  League  for  permission  to  use 
the  label  as  a  seal  on  milk  bottles  was  granted  on  condition  that  the  Oregon 
Consumers'  League  guarantee  the  employment  of  a  veterinarian  and  a  bac- 
teriologist, and  also  make  itself  responsible  for  good  working  conditions  in 
the  dairies.  The  power  thus  granted  has  not  been  used  because  the  Oregon 
State,  and  the  Portland  municipal  officers  immediately  entered  upon  a  new 
career  of  activity. 

Beginning  January  i,  191 1,  manufacturers  who  use  the  label  will  be 
required  to  have  it  stitched  to  garments.  Hitherto,  in  certain  cases,  labels 
have  been  either  stamped  upon  the  goods  or  attached  to  the  garment  with 
paste  or  pins. 

At  the  request  of  the  Consumers*  League  of  Welleslcy  College,  the  fol- 
lowing resolution  was  passed  in  regard  to  endorsing  the  label  of  the  Ladies* 
Garment  Workers*  Union: 

Be  it  resolved,  That  the  Label  Committee  be  given  power  to  endorse 
from  time  to  time  (and  also  to  withdraw  such  endorsement)  the  label  of  any 
Union  which  may  seek  such  endorsement,  in  any  industry  related  to  the 
work  in  which  the  Consumers*  League  is  engaged,  provided  that  this  label 
covers  in  its  requirements  the  requirements  established  for  the  use  of  the 
label  of  the  National  Consumers*  League. 

MANUFACTURERS  AUTHORIZED  TO  USE  THE  LABEL. 

Illinois — 

Marshall  Field  &  Co.,  Chicago,  underwear,  medium  and  fine. 
George  Lewis,  Chicago,  underwear,  medium  and  fine. 
A.  Roth  Chicago,  dressing  sacques. 

Maine — 

The  C.  F.  Hathaway  Company,  Waterville,  fine  underwear. 

Maryland — 

Mendels  Bros.,  Baltimore,  wrappers,  kimonos,  house  suits  and  waists. 

E.  Fohl  &  Co.,  Baltimore,  corsets. 
Massachusetts — 

George   G.   Bean.   Winchester  and   Quincy,   skirts,   petticoats,   kimonos, 
house  dresses,  aprons  and  dressing  sacques. 

(27) 
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Brown,  Durrell  &  Co.,  Boston,  petticoats. 

W.  H.  Burns  Company,  Worcester,  fine  underwear  (women's  and  chil- 
dren's). 

Clark  Manufacturing  Company,  Boston,  skirt  and  stocking  supporters. 

Columbia  Bathing  Suit  Company,  Boston  and  Gloucester,  bathing  and 
gymnasium  suits. 

Continental  Waist  Company,  Boston,  ladies'  silk  and  lace  waists. 

Elliott  Manufacturing  Company,  Boston,  shirtwaists  and  petticoats. 

Fairmount  Underwear  Company,  Hyde  Park,  underwear,  cheap  and 
medium. 

Davis  Frank,  Boston,  underwear,  medium  and  fine. 

The  George  Frost  Manufacturing  Company,  Boston,  skirt  and  stocking 
supporters. 

Green  &  Green,  Worcester,  fine  underwear. 

The  German  Embroidery  Company,  Boston,  doing  work  for  the  Conti- 
nental Waist  Company. 

Holden-Graves  Company,  Boston  and  Gloucester,  aprons,  tea  gowns  and 
wash  suits. 

C.  F.  Hovey  &  Co.,  Boston,  for  order  work  in  their  own  work-rooms. 

A.  Israel,  Worcester,  underwear,  skirts,  flannelette  gowns. 

Jordan  Marsh  Company,  Boston,  for  order  work  in  their  own  work- 
rooms. 

Mrs.  M.  E.  Kelsey,  Boston,  Bostonia  petticoats. 

Lester,  Mintz  &  Co.,  Boston,  petticoats. 

Lincoln  Manufacturing  Co.,  Boston,  petticoats  and  ladies'  underwear. 

Natick  Underwear  Company,  Springfield,  underwear  (women's  and  chil- 
dren's). 

Priscilla  Undermuslin  Company,  Springfield,  undermuslins. 

Meyer  Rosenfeld,  Boston  and  Quincy,  wrappers,  dressing  sacques,  shirt- 
waist suits. 

Royal  Manufacturing  Company,  Gloucester,  ladies*  and  misses'  wash 
dresses. 

R.  H.  Sircom  &  Co.,  Melrose,  petticoats. 

Sterling  Manufacturing  Company,  Cambridge,  skirts,  petticoats,  under- 
wear, children's  dresses  and  rompers. 

Superior  Manufacturing  Company,  Boston,  "Boston  Silk  Petticoat." 

Westboro  Underwear  Company,  Westboro,  underwear,  cheap  and  medium. 

Whitall  Underwear  Company,  Lowell,  underwear,  medium  and  fine. 

Michigan — 

W.  H.  Allen  Company,  Detroit,  underwear. 
Crescent  Works,  Ann  Arbor,  corsets. 
Jackson  Corset  Company,  Jackson,  corsets. 
A.  Krolik  &  Co.,  Detroit,  corsets. 
McGJee  Brothers  Company,  Jackson,  petticoats. 

Standard  Underwear  Company,  Jackson  and  Grand  Rapids,  fine  under- 
wear. 
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New  Hampshire-^ 

Ideal  Manufacturing  Company,  Tilton,  wrappers,  skirts  and  waists. 
Manchester  Garment  Company,  Manchester,  petticoats. 

New  Jersey — 

Henry  A.  Dix  &  Sons  Company,  Millville,  Carmel  and  Bridgeton,  wrap- 
pers, dressing  jackets. 

New  York^ 

Abramowitz  &  Brill,  New  York  City,  ladies'  underwear. 

Columbia  Skirt  Company,  1 

Gillette  Skirt  Company,        I  Cortland,  petticoats. 

New  York  Skirt  Company,! 

Dey  Bros.  &  Co.,  Syracuse,  underwear. 

Henry  A.  Dix  &  Sons  Company,  New  York  City,  women's  and  misses' 

tub  dresses. 
M.  Wilber  Dyer  Company,  New  York  City,  ladies'  underwear. 
Elmira  Skirt  Company,  Elmira,  petticoats. 
Gilbert  Manufacturing  Company,  New  York  City,  petticoats. 
Poughkeepsie    Queen    Undermuslins    Company,     Poughkeepsie,    under- 

muslins. 
Utica  Skirt  Manufacturing  Company,  Utica,  skirts. 
The  Wade  Company,  New  York  City,  corsets. 
The  Wolf  Company,  New  York  City,  underwear. 

Ohio^ 

Miss  Antoinette  Rouland,  Cleveland,  aprons. 

Pennsylvania — 

Middendorf  Bros.,  Philadelphia,  fine  underwear. 

A.  L.  Samuels,  Pliiladelphia,  petticoats. 

J.  B.  Sheppard  &  Sons,  Philadelphia,  fine  underwear. 

Rhode  Island — 

W,  H.  Anderson  &  Co.,  Providence,  underwear. 

The  Keach  &  Brown  Company,  Valley  Falls,  fine  underwear,  curtains. 

Vermont — 

Brandon  Garment  Company,  Brandon,  wrappers. 
Brown,  Durrell  &  Co.,  Chester,  wrappers,  house  dresses,  waists,  etc. 
Richmond    Underwear    Company,    Richmond,    children's    drawers    and 
waists. 

Wisconsin — 

Leona  Garment  Company,  La  Crosse,  three-piece  undergarments. 
Western  Underwear  Company,  Oshkosh,  underwear,  all  grades. 
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REPORT  OF  THE  COMMITTEE  ON  LEGISLATION  AND 
THE  LEGAL  DEFENSE  OF  LABOR  LAWS 

By  the  Secretary,  Miss  Josephine  Goldmark. 

During  the  past  year,  the  Secretary  has  continued  her  investigation  into 
the  literature  of  fatigue  and  working  hours.  This  was  undertaken  to  supple- 
ment and  complete  the  opinions  and  statistics  on  overwork  collected  two  years 
ago  for  the  brief  in  defense  of  the  Oregon  ten  hours  Law  before  the  United 
States  Supreme  Court.  The  Russell  Sage  Foundation  has,  to  date,  given  the 
sum  of  $2,500  for  salaries  of  readers  and  clerical  work  to  carry  on  this 
investigation. 

The  first  practical  use  of  the  results  of  this  study  was  in  defense  of  the 
Illinois  ten  hours  case,  for  which  a  brief  of  600  pages  was  prepared  by  the 
Secretary  of  this  Committee,  under  the  direction  of  Mr.  Louis  D.  Brandeis, 
of  Boston.  In  September,  1909,  Judge  Tuthill,  of  the  Circuit  Court  of  Cook 
County,  issued  an  injunction,  enjoining  the  chief  factory  inspector,  Mr.  E.  T. 
Da  vies,  and  the  state's  attorney,  Mr.  W.  E.  Way  man,  from  enforcing  the 
newly-enacted  law.  This  law  prohibited  the  employment  of  women  in 
mechanical  establishments,  factories  and  laundries  more  than  ten  hours  in 
one  day. 

In  accordance  with  the  object  for  which  this  Committee  was  formed, 
the  defense  of  labor  laws,  the  Secretary  communicated  at  once  last  September 
with  the  Illinois  officials  and  with  representatives  of  various  Illinois  civic 
organizations. 

The  gratuitous  services  of  Mr.  Louis  Brandeis,  of  Boston,  were  obtained 
for  the  State  of  Illinois,  as  we  had  previously  secured  his  services  for  the 
State  of  Oregon  in  the  ten  hours  case  before  the  United  States  Supreme 
Court  in  1908.  Later,  through  the  good  offices  of  the  Illinois  Section  of  the 
American  Association  for  Labor  Legislation,  the  services  of  Mr.  W.  C.  Cal- 
houn, then  newly  appointed  ambassador  to  China,  were  also  obtained  in  de- 
fense of  the  law.  The  National  Consumers'  League,  by  enlisting  the  volunteer 
aid  of  distinguished  counsel  in  these  two  Oregon  and  Illinois  cases,  obscure  in 
importance  at  the  time,  has  set  a  new  standard  in  the  defense  of  labor  laws 
before  the  courts. 

The  far-reaching  effect  of  the  favorable  Oregon  decision,  which  settled 
for  all  time  the  right  of  a  state  under  the  federal  constitution  to  protect 
its  laboring  women  from  overwork,  is  sbown  by  the  large  number  of  states 
which  have  legislated  in  regard  to  women's  hours  during  the  past  two  years 
since  the  decision  was  rendered.  In  the  East  such  laws  have  been  passed 
or  amended  in  Connecticut,  Maine,  Massachusetts  and  Rhode  Island;  in  the 
West,  in  Illinois,  Michigan,  Minnesota,  Montana  and  Missouri,  Oregon  and 
Arizona;  and  in  Louisiana  and  South  Carolina  in  the  South.  In  some  of 
these  states  there  had  been  no  previous  restriction  upon  the  working  hours 
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of  women ;  that  is,  in  Illinois,  Michigan,  Minnesota,  Missouri,  Montana  (tele- 
phone operators  now  protected)  and  Arizona  (laundry  workers  now  pro- 
tected). 

It  is  estimated  that  the  favorable  Illinois  decision  handed  down  April, 
1910,  sustaining  the  Illinois  ten  hours  law,  will  free  from  overstrain  30,000 
women  now  working  upwards  of  ten  hours  a  day  and  many  more  who  are 
impressed  into  overtime  work  at  rush  seasons. 

During  the  past  year  other  cases  affecting  the  constitutionality  of  laws 
limiting  women's  hours  of  labor  have  arisen  in  Virginia,  Missouri,  Michigan 
and  Louisiana.  In  all  of  these  cases  copies  of  the  Illinois  brief  were  supplied 
by  this  Committee.  In  Virginia  the  constitutionality  of  the  law  was  sustained 
by  the  lower  courts  and  the  Virginia  Supreme  Court  dismissed  the  writ  of 
error  on  which  it  was  sought  to  appeal  the  case.  In  Michigan,  the  case  is 
still  pending.    In  Louisiana  the  law  was  sustained. 


SPECIAL  FUND  FOR   THE  ILLINOIS   CASE. 

The  heavy  expense  incurred  by  this  Committee  in  printing  at  short 
notice  the  600-page  brief  in  defense  of  the  Illinois  case,  was  met  by  raising 
a  special  fund.  Appeals  for  contributions  were  sent  to  individual  persons 
in  various  cities;  several  State  Consumers*  Leagues  contributed  direct;  while 
two  other  interested  organizations  helped  to  complete  the  fund,  viz.,  the 
Illinois  Section  of  the  American  Association  for  Labor  Legislation,  and  the 
Illinois  Woman's  Trade  Union  League.  Grateful  acknowledgment  is  made 
to  Mr.  Pierre  Jay,  of  New  York,  for  acting  as  Treasurer.  The  donations, 
arranged  by  states,  follow: 

New  York  $685.00 

Massachusetts    426.41 

Illinois    33000 

Illinois  Branch  American  Association  for  Labor  Legis- 
lation      450.00 

Illinois  Woman's  Trade  Union  League ^ 100.00 

Pennsylvania    323.50 

Ohio    100.00 

Oregon     50.00 

New  Jersey  15.00 

Maryland    10.00 

Wisconsin    10.00 

Texas    i.oo 

Sale  of  briefs  31-95 


$2,532.86 
Pierre  Jay,  Treasurer, 
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DECISION   OF  THE   SUPREME   COURT   OF  ILLINOIS. 

Opinion  Filed  April  21,  1910 

Appeal  from  Circuit  Court  of  Cook  County 

W.  C  Ritchie  &  Co.,  a  corporation,  et  al.  Appellees,  vs,  John  R  W.  Way- 
man,  et  al.  Appellants. 

Ten  Hour  Law  for  Women  Constitutional. — "An  act  to  regulate  and 
limit  the  hours  of  employment  of  females  in  any  mechanical  establishment 
or  factory  or  laundry  in  order  to  safeguard  the  health  of  such  employees;  to 
provide  for  its  enforcement  and  a  penalty  for  its  violation"  (1909  Hurd,  p. 
1109)  which  limits  the  time  to  ten  hours  in  any  one  day  in  which  a  female 
shall  work  in  such  establishments  is  constitutional  in  all  of  its  particulars 
and  as  an  entirety.  It  is  a  legitimate  exercise  of  the  police  power  of  the 
state,  is  not  amenable  to  the  objection  that  it  is  special  legislation;  i,  in 
singling  out  the  business  of  those  persons  who  are  conducting  mechanical 
establishments  or  factories  or  laundries;  2,  in  dividing  men  and  women  into 
classes;  3,  in  dividing  women  into  two  classes. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 
This  was  a  bill  in  chancery  filed  in  the  Circuit  Court  of  Cook  County  by 
the  appellees,  W.  C.  Ritchie  &  Co.,  an  Illinois  corporation,  and  W.  K  Ritchie, 
its  president  and  general  manager,  and  Anna  Kusserow  and  Dora  Windeguth, 
two  of  the  employees  of  said  corporation,  against  the  appellants,  John  E. 
W.  Wayman,  as  state's  attorney  for  Cook  County,  and  Edgar  T.  Davies,  chief 
state  factory  inspector  for  the  State  of  Illinois,  to  enjoin  the  enforcement 
against  W.  C.  Ritchie  &  Co.,  and  its  officers  and  employees,  and  all  persons 
similarly  situated  in  the  State  of  Illinois  who  may  become  parties  to  this  suit, 
of  "An  act  to  regulate  and  limit  the  hours  of  employment  of  females  in  any 
mechanical  establishment  or  factory  or  laundry  in  order  to  safeguard  the 
health  of  such  employees;  to  provide  for  its  enforcement  and  a  penalty  for 
its  violation." 

The  bill  avers  that  W.  C.  Ritchie  &  Co.,  an  Illinois  corporation,  is  engaged 
in  the  city  of  Chicago  in  the  business  of  manufacturing  paper  boxes,  paper 
box  machinery,  etc.>  and  that  W.  E.  Ritchie  is  the  president  and  general 
manager  of  said  corporation;  that  Anna  Kusserow  and  Dora  Windeguth, 
who  are  citizens  of  the  United  States  and  are  of  the  ages  of  forty-five  and 
thirty-two  years,  respectively,  are  in  the  employ  of  W.  C.  Ritchie  &  Co., 
in  its  business  of  manufacturing  paper  boxes,  paper  box  machinery,  etc., 
and  that  they  have  each  been  so  employed  for  many  years,  and  sets  forth  in 
detail  the  services  which  they  each  perform  in  said  business.  It  is  also  averred 
that  W.  C.  Ritchie  &  Co.  have  in  their  employ  in  said  business,  in  addition 
to  Anna  Kusserow  and  Dora  Windeguth,  seven  hundred  and  fifty  females, 
and  that  during  the  rush  season  in  said  business,  and  to  enable  said  corpora- 
tion to  fill  its  orders  and  comply  with  its  contracts,  it  is  necessary  that  its 
female  employees  work  more  than  ten  hours  per  day.  It  is  also  averred  that 
W.  £.  Ritchie,  as  general  manager  of  said  corporation,  and  with  the  knowl- 
edge and  consent  of  said  corporation,  has  employed  and  allowed  an  adult 
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female  to  work  in  said  business  of  manufacturing  paper  boxes,  paper  box 
machinery,  etc.,  more  than  ten  hours  in  one  day.  It  is  also  averred  that  the 
said  paper  box  factory  is  situated  in  a  well  lighted,  heated  and  ventilated 
building  and  that  the  conditions  surrounding  its  employees  while  at  work  are 
sanitary  and  healthful.  It  is  also  averred  that  the  defendants,  John  E.  W. 
Wayman,  as  state's  attorney,  and  Edgar  T.  Davies,  as  chief  state  factory 
inspector,  have  instituted  proceedings  against  W.  E.  Ritchie  and  the  cor- 
poration for  a  violation  of  said  act,  which  act,  exclusive  of  the  title,  reads 
as  follows: 

"Section  i.  Be  it  enacted  by  the  People  of  the  State  of  Illinois,  repre- 
sented in  the  General  Assembly:  That  no  female  shall  be  employed  in  any 
mechanical  establishment  or  factory  or  laundry  in  this  state  more  than  ten 
hours  during  any  one  day.  The  hours  of  work  may  be  so  arranged  as  to 
permit  the  employment  of  females  at  any  time  so  that  they  shall  not  work 
more  than  ten  hours  during  the  twenty-four  hours  of  any  day. 

"Sec.  2.  Any  employer  who  shall  require  any  female  to  work  in  any 
of  the  places  mentioned  in  section  i  of  this  act,  more  than  the  number  of 
hours  provided  for  in  this  act,  during  any  day  of  twenty-four  hours,  or  who 
shall  fail,  neglect  or  refuse  so  to  arrange  the  work  of  females  in  his  employ 
that  they  shall  not  work  more  than  the  number  of  hours  provided  for  in  this 
act,  during  any  one  day,  or  who  shall  permit  or  suffer  any  overseer,  superin- 
tendent or  other  agent  of  any  such  employer  to  violate  any  of  the  provisions 
of  this  act,  shall  be  guilty  of  a  misdemeanor  and  upon  conviction  thereof,  shall 
be  fined  for  each  offense  in  a  sum  of  not  less  than  $25  or  more  than  $100. 

"Sec.  3.  The  state  department  of  factory  inspection  shall  be  charged  with 
the  duty  of  enforcing  the  provisions  of  this  act  and  prosecuting  all  violations 
thereof. 

"Sec.  4.  All  acts  and  parts  of  acts  in  conflict  herewith  are  hereby 
repealed."— Approved  June  15,  1909;  in  force  July  i,  1909.  (Laws  of  1909, 
p.  212.) 

It  is  also  averred  that  said  act  is  unconstitutional  and  void,  and  the 
prayer  of  the  bill  is  that  the  defendants  be  enjoined  from  enforcing  the  pro- 
visions of  said  act  as  against  the  complainants. 

The  defendants  interposed  a  demurrer  to  said  bill,  which  was  overruled, 
and  the  defendants  having  elected  to  stand  by  their  demurrer,  the  court 
entered  a  decree  perpetually  enjoining  the  defendants  from  enforcing  against 
the  complainants,  and  against  all  other  persons  who  are  similarly  situated 
and  who  may  intervene  in  this  cause,  any  of  the  provisions  of  said  act,  and 
the  defendants  have  prosecuted  an  appeal  to  this  court. 

The  case  of  People  vs.  Bowes- Allegretti  Co.,  in  which  a  judgment  of 
conviction  for  the  violation  of  said  act  has  been  entered  against  the  defend- 
ants by  the  Municipal  Court  of  Chicago  and  which  case  is  now  pending  in 
this  court  upon  writ  of  error,  has,  upon  the  joint  motion  of  the  parties  to 
that  case,  been  consolidated  with  this  chancery  suit,  and  that  case  was  argued 
orally  with  the  chancery  suit  and  submitted  upon  the  briefs  filed  in  the 
chancery  suit.  The  question  of  the  jurisdiction  of  a  court  of  chancery  to 
entertain  the  bill  filed  in  this  case  has  not  beifn  raised  in  the  court  below 
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and  has  not  been  raised  in  this  court.  We  will  therefore  consider  the  errors 
assigned  upon  the  records  filed  in  the  chancery  suit  and  in  the  criminal  case 
together  and  file  but  one  opinion  in  the  consolidated  case. 

The  object  of  this  litigation  is  to  test  the  constitutionality  of  the  act  of 
1909,  which  is  generally  referred  to  as  the  Woman's  Ten  Hour  Law,  and  the 
various  contentions  of  the  parties  will  be  taken  up  and  will  be  disposed  of 
so  far  as  we  think  their  consideration  necessary  for  a  proper  disposition  of 
the  question  involved. 

It  is  first  contended  that  the  act  of  1909,  known  as  the  Woman's  Ten 
Hour  Law,  is  in  conflict  with  section  2  of  article  2  of  the  constitution  of  1870^ 
which  provides  that  "no  person  shall  be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law,"  in  this:  that  it  deprives  W.  C.  Ritchie  &  Co. 
of  the  right  to  freely  contract  with  its  female  employees  and  the  right  of  its 
female  employees  to  freely  contract  with  W.  C.  Ritchie  &  Co.  for  their  labor, — 
a  property  right, — ^by  prohibiting  adult  female  employees  from  agreeing  to 
work,  and  from  working,  more  than  ten  hours  in  any  one  day  in  the  business 
of  manufacturing  paper  boxes,  paper  box  machinery,  etc,  as  that  business 
is  carried  on  by  W.  C.  Ritchie  &  Co.  in  the  city  of  Chicago. 

The  legislation  passed  in  comparatively  recent  years  in  this  state,  and  in 
general  by  the  states  of  the  Union,  has  emancipated  women,  so  that  they 
now  have  the  right  to  contract  substantially  as  do  men.  It  has  been  held 
by  the  Supreme  Court  of  the  United  States  in  Lochner  vs.  New  York,  198 
U.  S.  45,  that  a  law  prohibiting  men  from  working  in  bakeries  more  than 
ten  hours  a  day,  or  sixty  hours  in  a  week,  was  an  arbitrary  interference 
with  the  freedom  of  contract  guaranteed  by  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  which  amendment  is  substantially  the 
same,  so  far  as  it  guarantees  to  the  citizen  the  right  of  freedom  of  contract, 
as  is  the  provision  of  our  state  constitution  heretofore  quoted.  It  was  con- 
ceded upon  the  oral  argument  by  appellants,  that  if  the  statute  now  under 
consideration  had  been  passed  with  a  view  to  limit  the  employment  of  men 
in  mechanical  establishments,  factories  or  laundries  to  ten  hours  during  any 
one  day  it  would  be  an  arbitrary  interference  with  the  right  of  men  to  con- 
tract for  their  labor  and  unconstitutional  and  void.  If,  therefore,  such  an 
enactment  would  be  void  as  to  men,  does  it  necessarily  follow  that  such 
enactment  must  be  held  invalid  when  by  its  express  language  the  enactment 
is  limited  to  women,  as  is  the  statute  now  under  consideration?  This  court 
has  recently  held  that  the  disposition  of  property  may  be  limited  or  regu- 
lated when  the  public  interest  requires  that  its  disposition  should  be  limited 
or  regulated.  (City  of  Chicago  vs,  Schmidinger,  243  111.  167.)  If,  there- 
fore, the  public  interest  requires  that  the  time  which  women  shall  be  per- 
mitted to  work  in  any  mechanical  establishment  or  factory  or  laundry 
should  be  limited  to  ten  hours  in  any  one  day,  we  are  unable  to  see  why  this 
Statute  is  not  constitutional. 

The  right  of  the  individual  to  contract  with  reference  to  labor  is  held 
inviolable  under  the  constitution  on  the  ground  that  the  privilege  of  con- 
tracting with  reference  to  labor  is  a  property  right,  within  the  purview  of 
the  constitution.     (Frorer  vs.  People,   141   111.   171.)     There  inhere  in  the 
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state,  however,  certain  sovereign  powers,  among  which  powers  is  that  char- 
acterized as  the  police  power,  which,  when  broadly  stated,  is  that  power 
of  the  state  which  relates  to  the  conservation  of  the  health,  morals  and 
general  welfare  of  the  public,  and  the  property  rights  of  the  citizen  arc 
always  held  and  enjoyed  subject  to  the  reasonable  exercise  of  the  police 
power  by  the  state.  If  this  statute  can  be  sustained,  it  must  be  sustained, 
we  think,  as  an  exercise  of  the  police  power.  In  City  of  Chicago  vs.  Bow- 
man Dairy  Co.,  234  111.  294,  it  was  said  (p.  297)  :  "The  police  power  is  said 
to  be  an  attribute  of  sovereignty  and  to  exist  without  any  reservation  in  the 
constitution,  and  to  be  founded  upon  the  duty  of  the  state  to  protect  its 
citizens  and  to  provide  for  the  safety  and  good  order  of  society."  In  Mc- 
pherson vs.  Village  of  Chebanse,  114  IlL  46,  an  ordinance  prohibiting  per- 
sons from  keeping  open  their  places  of  business  in  a  city  or  village  for  the 
purpose  of  vending  goods,  wares  and  merchandise  on  Sunday  was  sustained 
as  a  proper  exercise  of  the  police  power.  In  Booth  vs.  People,  186  111.  43, 
section  130  of  the  Criminal  Code,  which  declares  grain  option  contracts  to 
be  gambling  contracts,  was  held  to  be  a  valid  police  regulation.  In  City  of 
Chicago  vs.  Gunning  System,  214  111.  628,  on  page  635,  it  was  said:  "The 
police  power  of  the  state  is  that  inherent  or  plenary  power  which  enables 
the  state  to  prohibit  all  things  hurtful  to  the  comfort,  safety  and  welfare  of 
society,  and  may  be  termed  'the  law  of  overruling  necessity.'  (Town  of 
Lake  View  vs.  Rosehill  Cemetery  Co.,  70  111.  191 ;  Wabash,  St.  Louis  and 
Pacific  Railway  Co.  vs.  People,  105  id.  236.)  Anything  which  is  hurtful  to 
the  public  interest  is  subject  to  the  police  power  and  may  be  restrained  or 
prohibited  in  the  exercise  of  that  power.  (Dunne  vs.  People,  94  111.  1210; 
Cole  vs.  Hall,  103  id.  30;  Harmon  vs.  City  of  Chicago,  no  id.  400.)  All 
rights,  whether  tenable  or  untenable,  are  held  subject  to  this  police  power. 
— Northwestern  Fertilizing  Co.  vs.  Village  of  Hyde  Park,  70  111.  634."  In 
City  of  Chicago  vs.  Bowman  Dairy  Co.  supra,  it  was  held  the  regulation  of 
the  sale  of  milk  and  cream  in  bottles  and  glass  jars  by  a  city  was  a  proper 
exercise  of  the  police  power,  and  in  City  of  Chicago  vs.  Schmidinger,  supra, 
that  the  bread  ordinances  of  the  city  of  Chicago,  which  fixed  the  size  of 
loaves  and  regulated  the  sale  of  bread,  were  a  valid  exercise  of  the  police 
power. 

From  the  examples  above  referred  to,  found  in  adjudicated  cases,  it  will 
be  seen  that  the  police  power  is  a  very  broad  power,  and  may  be  applied 
to  the  regulation  of  every  property  right  so  far  as  it  may  be  reasonably 
necessary  for  the  state  to  exercise  such  power  to  guard  the  health,  morals 
and  general  welfare  of  th^  public.  It  is  known  to  all  men  (and  what  we 
know  as  men  we  cannot  profess  to  be  ignorant  of  as  judges)  that  woman's 
physical  structure  and  the  performance  of  maternal  functions  place  her  at  a 
great  disadvantage  in  the  battle  of  life;  that  while  a  man  can  work  for 
more  than  ten  hours  a  day  without  injury  to  himself,  a  woman,  especially 
when  the  burdens  of  motherhood  are  upon  her,  cannot;  that  while  a  man 
can  work  standing  upon  his  feet  for  more  than  ten  hours  a  day,  day  after 
day,  without  injury  to  himself,  a  woman  cannot,  and  that  to  require  a 
woman  to  stand  upon  her  feet  for  more  than  ten  hours  in  any  one  day 
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and  perform  severe  manual  labor  while  thus  standing,  day  aCter  day,  has 
the  effect  to  impair  her  health,  and  that  as  weakly  and  sickly  women  cannot 
be  the  mothers  of  vigorous  children,  it  is  of  the  greatest  importance  to  the 
public  that  the  state  take  sudi  measures  as  may  be  necessary  to  protect  its 
women  from  the  consequences  induced  by  long  continuous  manual  labor  in 
those  occupations  which  tend  to  break  them  down  physically.  It  would  there- 
fore seem  obvious  that  legislation  which  limits  the  number  of  hours  which 
women  shall  be  permitted  to  work  to  ten  hours  in  a  single  day  in  such 
employments  as  are  carried  on  in  mechanical  establishments  and  laundries 
would  tend  to  preserve  the  health  of  women  and  insure  the  production  of 
vigorous  offspring  by  them  and  would  directly  conduce  to  the  health, 
morals  and  general  welfare  of  the  public,  and  that  such  legislation  would 
fall  clearly  within  the  police  power  of  the  state.  Legislation  limiting  the 
number  of  hours  which  women  shall  work  in  establishments  similar  to  those 
enumerated  in  the  statute  now  under  consideration  to  a  period  of  not  more 
than  ten  hours  in  any  one  day  has  been  sustained  in  Muller  vs.  Oregon,  208 
U.  S.  412;  State  vs.  Miller,  48  Ore.  252  (120  Am.  St.  Rep.  805);  Wenham 
vs.  State,  58  L.  R.  A.  (Neb.)  825;  Commonwealth  vs.  Hamilton  Manf.  Co., 
120  Mass.  383,  and  Washington  vs.  Buchanan,  59  L.  R.  A.  (Wash.)  342. 

We  are  of  the  opinion  the  statute  limiting  the  time  to  ten  hours  in  any 
one  day  in  which  a  female  shall  work  in  any  mechanical  establishment  or 
factory  or  laundry  is  a  legitimate  exercise  of  the  police  power  of  the  state. 

It  is  next  contended  that  the  act  in  question  is  special  legislation,  in  this : 
First,  that  it  singles  out  the  business  of  those  persons  who  are  conducting 
mechanical  establishments  or  factories  or  laundries  and  prohibits  the  employ- 
ment of  females  in  those  establishments  for  a  longer  time  than  ten  hours 
in  any  one  day,  while  other  establishments  engaged  in  substantially  the  same 
business  are  permitted  to  employ  females  any  number  of  hours  in  one  day; 
second,  that  it  has  the  effect  to  divide  men  and  women  into  classes;  and 
third,  that  after  women  have  been  set  aside  as  a  class,  to  then  divide  women 
into  two  classes — that  is,  that  women  who  work  in  mechanical  establishments 
or  factories  or  laundries  are  only  permitted  to  work  ten  hours  in  any  one 
day  and  that  women  who  are  not  employed  in  mechanical  establishments, 
factories  or  laundries  are  permitted  to  work  any  number  of  hours  in  any 
one  day, — is  special  and  class  legislation  and  unconstitutional  and  void. 

The  business  places  which  are  enumerated  by  the  statute, — ^that  is, 
mechanical  establishments,  factories  and  laundries, — form  a  class  by  them- 
selves, and  differ  from  mercantile  establishments,  hotels,  restaurants,  etc., 
in  this:  that  the  product  of  those  establishments  enumerated  in  the  statute  is 
largely  produced  by  machinery,  or  the  employees  of  such  establishments 
work  with  machinery,  or  the  pace  at  which  the  employees  work  in  such  estab- 
lishments is  set  by  other  employees  who  work  with  machinery.  It  would 
seem,  therefore,  that  the  legislature  has  not  arbitrarily  carved  out  a  class 
of  establishments  in  which  women  whose  time  of  employment  is  limited  to 
ten  hours  a  day  are  at  work,  but  that  the  line  of  demarkation  between  the 
establishments  to  which  the  ten  hour  limit  applies  and  those  to  which  it 
does  not  apply  is  clearly  defined.    In  Hawthorn  vs.  People,  109  111.  302,  the 
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court  said  (p.  311)  :  "It  [the  statute]  embraces  all  persons  in  the  state  sim- 
ilarly engaged.  If  all  laws  were  held  unconstitutional  because  they  did  not 
embrace  all  persons,  few  would  stand  the  test.  ...  A  law  is  general, 
not  because  it  embraces  all  of  the  governed,  but  that  it  may,  from  its  terms, 
when  many  are  embraced  in  its  provisions,  and  all  others  may  be  when 
they  occupy  the  position  of  those  who  are  embraced."  In  Gundling  vs.  City 
of  Chicago,  176  111.  340,  it  was  held  that  the  city  might  regulate  the  sale  of 
cigarettes,  and  that  the  law  was  not  special  legislation  by  reason  of  the  fact 
that  it  did  not  require  a  license  of  all  persons  who  sold  tobacco  in  the  city. 
In  City  of  Chicago  vs.  Bowman  Dairy  Co.,  supra,  it  was  held  that  the  city 
might  regulate  the  sale  of  milk  and  cream  in  bottles  or  glass  jars  without 
the  ordinance  being  subject  to  the  objection  of  being  special  legislation 
because  all  persons  who  sold  milk  or  cream  in  the  city  did  not  fall  within 
the  terms  of  the  ordinance.  We  do  not  think  the  statute  objectionable  on 
the  ground  that  it  amounts  to  special  legislation. 

We  have  already  pointed  out  that  the  physical  structure  and  maternal 
functions  of  women  place  them  at  such  a  disadvantage  in  the  struggle  for 
existence  as  to  form  a  substantial  difference  between  the  sexes, — a  differ- 
ence which,  in  our  judgment,  is  of  such  a  substantial  character  as  to  form 
a  basis  for  legislation  without  making  the  legislation  subject  to  the  objection 
that  it  was  not  a  proper  exercise  of  the  police  power.  The  differences  exist- 
ing between  the  sexes  has  often  formed  the  basis  of  a  classification,  upon 
which  to  found  legislation.  It  is  this  distinction,  when  used  as  a  basis  for 
legislation,  which  authorizes  legislation  exempting  women  from  military 
and  jury  service  and  from  working  upon  the  public  highways  or  working 
in  mines,  and  which  permits  men  to  enjoy,  alone,  the  elective  franchise  and 
to  hold  public  office,  and  fixes  their  status  as  the  head  of  the  family  in 
exemption  and  homestead  laws. 

As  to  the  third  objection,  that  women  by  the  act  are  divided  into  two 
classes, — that  is,  those  whose  service  is  limited  to  a  ten-hour  day  and  those 
whose  service  is  not  thus  limited, — we  have  also  already  suggested  the  answer 
to  this  contention,  namely,  that  those  women  whose  service  is  limited  to  a 
ten-hour  day  work  in  establishments  whose  product  is  produced  by  machinery, 
or  whose  employees  work  with  machinery,  or  the  pace  at  which  such 
employees  work  is  set  by  other  employees  who  work  with  machinery.  We 
think  that  women  thus  situated,  while  at  work,  are  under,  a  pressure  and 
spur  which  is  much  more  likely  to  drive  them  to  over-exertion  when  ex- 
hausted by  long  continued  effort  and  thereby  to  impair  their  health,  than  are 
their  more  favored  sisters  likely  to  be  driven  who  are  engaged  in  an 
employment  which  is  not  forced  at  all  times  up  to  the  limit  of  production 
by  the  agencies  of  steam,  electricity  or  other  motor  power  when  applied  to 
machinery.  There  is,  therefore,  we  think,  an  obvious  and  clear  distinction 
between  the  two  classes  of  women  when  working  in  the  class  of  employ- 
ment covered  by  the  statute  and  in  other  vocations  of  life,  by  reason  of  their 
environment  when  at  work.  It  is  well  settled  that  legislation  which  applies 
only  to  a  certain  class  of  citizens  is  not,  under  all  circumstances,  class  legis- 
lation.   A  law  that  is  made  applicable  to  only  one  class  of  citizens,  how- 
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ever,  must  be  based  upon  some  substantial  difference  between  the  situaioii 
of  that  class  and  other  individuals  to  which  it  does  not  apply.  Here  we 
think  that  substantial  difference  exists.  (Harding  vs.  People,  i6o  111.  459; 
Gillespie  vs.  People,  188  id,  176;  Horwich  vs,  Walker-Gordon  Laboratory 
Co.,  205  id.  497 ;  Stame  vs.  People,  22  id.  189 ;  Jones  vs.  Chicago,  Rock  Island 
and  Pacific  Railway  Co.,  231  id.  ^012.)  We,  therefore,  conclude  the  act  now 
under  consideration  not  subject  to  the  objection  that  it  is  class  legislation 
because  it  does  not  apply  to  all  women  who  perform  manual  labor. 

It  is  contended  by  appellees  that  the  cases  Ritchie  vs.  People,  155  111.  98. 
People  vs.  Williams,  189  N.  Y.  131  (81  N.  E.  Rep.  778).  and  Burcher  vs. 
People,  41  Colo.  495  (124  Am.  St.  Rep.  143),  hold  that  legislation  similar 
to  the  Illinois  act  of  1909,  is  unconstitutional.  The  Colorado  statute  con- 
sidered in  Burcher  vs.  People,  provided:  "No  woman  of  sixteen  years  of 
age  or  more  shall  be  required  to  work  or  labor  for  a  greater  number  than 
eight  hours  in  the  twenty-four-hour  day  in  any  mill,  factory,  manufac- 
turing establishment,  shop  or  store,  for  any  person,  agent,  firm,  company, 
co-partnership  or  corporation,  where  such  labor,  work  or  occupation,  by 
its  nature,  requires  the  woman  to  stand  or  be  upon  her  feet  in  order 
to  satisfactorily  perform  her  labors,  work  or  duty  in  such  occupation  or 
employment."  The  defendant  was  convicted  in  the  trial  court,  under  this 
statute,  for  employing  a  woman  in  his  laundry  in  the  city  of  Denver  to 
work  for  more  than  eight  hours  per  day.  The  case  went  to  the 
Supreme  Court  and  was  there  reversed  on  two  grounds:  First,  that 
the  subject  matter  of  the  section  under  which  the  conviction  was 
had  was  not  "clearly  or  at  all"  expressed  in  the  title  of  the  act;  and  sec- 
ondly, the  General  Assembly  had  not,  in  the  act  then  under  consideration 
or  esewhere,  declared  or  considered  the  laundry  business  an  occupation 
or  labor  therein  injurious  or  dangerous  to  health,  life  or  limb,  which  was 
held  to  be  an  essential  condition  precedent  to  the  validity  of  an  enactment 
of  this  character,  whether  it  was  based  upon  the  eight-hour  amendment 
to  the  constitution  adopted  in  1902,  or  upon  the  general  unwritten  police 
power  of  the  state.  It  will,  therefore,  be  seen  that  the  Burcher  case  is  not 
an  authority  either  as  to  the  validity  or  invalidity  of  a  statute  limiting  the 
number  of  hours  which  women  shall  be  permitted  or  required  to  work  in 
any  one  day,  as  the  validity  of  the  statute,  in  so  far  as  it  prohibited  women 
from  working  more  than  eight  hours  in  any  one  day,  was  not  considered 
or  decided  in  that  case. 

In  People  t'j.  Williams,  the  statute  which  the  defendant  was  charged 
with  having  violated  provided  that  "no  minor  under  the  age  of  eighteen 
years,  and  no  female,  shall  be  employed,  permitted  or  suffered  to  work  in 
any  factory  in  this  state  before  six  o'clock  in  the  morning  or  after  nine 
o'clock  in  the  evening  of  any  day,  or  for  more  than  ten  hours  in  any  one  day 
except  to  make  a  shorter  work  day  on  the  last  day  of  the  week,  or  for  more 
than  sixty  hours  in  any  one  week,  or  more  hours  in  any  one  week  than 
will  make  an  average  of  ten  hours  per  day  for  the  whole  number  of  days 
so  worked."  The  charge  upon  which  the  defendant  was  convicted  was 
that  a  woman,  twenty-one  years  of  age,  was  employed,  permitted  and  suf- 
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fered  to  work  by  the  defendant  in  his  book-binding  establishment  in  the 
city  of  New  York  at  twenty  minutes  after  ten  o'clock  in  the  evening.  This 
case,  it  will  also  be  observed,  docs  not  consider  or  pass  upon  the  validity 
of  that  portion  of  the  statute  which  makes  it  unlawful  to  permit  or  suffer 
a  woman  to  work  in  any  of  the  prohibited  employments  more  than  ten 
hours  per  day,  and  the  court  limited,  in  express  terms,  the  decision  to 
the  validity  of  that  portion  of  the  act  which  prohibited  a  woman  from 
working  before  six  o'clock  in  the  morning  or  after  nine  o'clock  in  the 
evening,  and  held  a  statute  which  prohibited  a  woman  from  working  in 
the  prohibited  employment  between  nine  o'clock  p.  m.  and  six  o'clock 
a.  m.  of  any  day  was  not  a  valid  exercise  of  the  police  power  of  the 
state  but  was  an  infringement  on  the  constitutional  right  of  contract.  The 
court,  in  the  course  of  its  opinion,  in  order,  doubtless,  that  it  might  not 
commit  itself  to  the  view  that  the  last  clause, — that  is,  the  ten-hour  clause — 
ox  the  statute  was  invalid,  say;  '''It  is  to  be  observed  that  it  [the  portion 
of  the  statute  under  consideration]  is  not  a  regulation  of  the  number  of  hours 
of  labor  for  working  women.  The  enactment  goes  far  beyond  this.  It 
attempts  to  take  away  the  right  of  a  woman  to  labor  before  six  o'clock  in  the 
morning  or  after  nine  o'clock  in  the  evening,  without  any  reference  to  other 
conditions.  .  .  .  She  is  prevented,  however  willing,  from  engaging  herself 
in  a  lawful  employment  during  the  specified  periods  of  the  twenty-four  hours. 
Except  as  to  women  under  twenty-one  years  of  age  this  was  the  first 
attempt  on  the  part  of  the  state  to  restrict  their  liberty  of  person  or  their 
freedom  of  contract  in  the  pursuit  of  a  vocation.  I  find  nothing  in  the 
language  of  the  section  which  suggests  the  purpose  of  promoting  health, 
except  as  it  might  be  inferred  that  for  a  woman  to  work  during  the  for- 
bidden hours  of  night  would  be  unhealthful.  If  the  inhibition  of  the  section 
in  question  had  been  framed  to  prevent  the  ten  hours  of  work  from  being 
performed  at  night  or  to  prolong  them  beyond  nine  o'clock  in  the  evening, 
it  might  more  readily  be  appreciated  that  the  health  of  women  was  the  matter 
of  legislative  concern.  That  is  not  the  effect  nor  the  sense  of  the  provision 
of  the  section  with  which,  alone,  we  are  dealing.  It  was  not  the  case  upon 
which  this  defendant  was  convicted.  If  this  enactment  is  to  be  sustained,  then 
an  adult  woman,  although  a  citizen,  and  entitled,  as  such,  to  all  the  rights  of 
citizenship,  under  our  laws,  may  not  be  employed  nor  contract  to  work  in 
any  factory  for  any  period  of  time,  no  matter  how  short,  if  it  is  within  the 
prohibited  hours, — and  this,  too,  without  any  regard  to  the  healthfulness  of 
the  employment.  It  is  clear,  as  it  seems  to  me,  that  this  legislation  cannot, 
and  should  not,  be  upheld  as  a  proper  exercise  of  the  police  power."  It 
would  seem,  therefore,  that  this  case  cannot  be  relied  upon  legitimately  to 
sustain  the  position  that  a  statute  limiting  the  hours  in  which  women  may 
work  in  mechanical  establishments  or  factories  or  laundries  to  ten  hours  in 
any  one  day  would  be  unconstitutional. 

The  statute  considered  in  Ritchie  z*s.  People  is  entitled  "An  act  to  regu- 
late the  manufacture  of  clothing,  wearing  apparel,  and  other  articles  in  this 
Gtate,  and  to  provide  for  the  appointment  of  state  inspectors  to  enforce  the 
same,  and  to  make  an  appropriation  therefor."     (Laws  of  1893,  p.  99.)     The 
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section  of  the  act  which  is  material  to  the  consideration  of  the  question  now 
in  hand,  and  which  was  held  unconstitutional,  was  section  5,  and  reads  as 
follows:  "No  female  shall  be  employed  in  any  factory  or  workshop  more 
than  eight  hours  in  any  one  day  or  forty-eight  hours  in  any  one  week." 
It  will  be  seen  from  a  comparison  of  the  act  of  1893  with  the  act  of  1909  that 
they  differ  in  two  particulars:  First,  as  was  observed  in  the  Williams  case, 
there  is  nothing  in  the  title  of  the  act  of  1893,  or  in  the  act  itself,  which 
indicates  or  suggests  that  the  act  was  passed  for  the  purpose  of  promoting 
the  health  of  women,  except  as  might  be  inferred  from  the  provisions  of 
section  5,  that  it  might  be  conducive  to  the  health  of  women  to  prohibit  them 
from  working  more  than  eight  hours  in  any  one  day,  while  the  act  of  1909 
expressly  provides  in  its  title  that  the  limitation  upon  the  number  of  hours 
which  women  shall  be  required  or  permitted  to  work  in  mechanical  estab- 
lishments or  factories  or  laundries  is  passed  with  the  view  "to  safeguard  the 
health  of  such  employees/'  This  difference  between  the  acts  may  not  be  so 
material  but  that  if  this  were  the  only  difference  it  might  be  difficult  to  dif- 
ferentiate the  Ritchie  case  satisfactorily  from  the  case  at  bar.  The  second 
proposition  upon  which  the  cases  differ  is  this:  The  act  of  1893  provides 
for  an  eight-hour  day  while  the  act  of  1909  provides  for  a  ten-hour  day  in 
which  women  shall  be  permitted  to  work  in  mechanical  establishments  or 
factories  or  laundries.  Can  it  be  said  if  the  limitation  upon  the  number  of 
hours  which  women  were  permitted  to  work  in  the  designated  callings  in  the 
act  of  1893  had  been  fixed  at  ten  hours  instead  of  eight  hours  the  court  would 
have  held  the  act  unconstitutional  as  an  unreasonable  exercise  of  the  police 
power  of  the  state  or  that  the  act  would  have  been  held  obnoxious  to  the 
constitution  as  special  or  class  legislation?  We  do  not  think  it  can  be  so 
said,  as  there  is  throughout  the  opinion  a  veiled  suggestion  which  indicates 
that  it  was  the  opinion  of  the  court  that  the  limitation  of  the  right  to  work 
longer  than  eight  hours  was  an  unreasonable  limitation  upon  the  right  to 
contract,  while  the  right  to  contract  for  a  longer  day,  at  least  under  some 
circumstances,  might  be  a  valid  limitation  upon  the  right  of  contract.  To 
emphasize  this  view  we  here  set  out  certain  excerpts  from  that  opinion.  On 
page  113  the  court  say:  "Inasmuch  as  sex  is  no  bar,  under  the  constitution 
and  the  law,  to  the  endowment  of  woman  with  the  fundamental  and  inalien- 
able rights  of  liberty  and  property,  which  include  the  right  to  make  her  own 
contracts,  the  mere  fact  of  sex  will  not  justify  the  legislature  in  putting  forth 
the  police  power  of  the  state  for  the  purpose  of  limiting  her  exercise  of 
those  rights,  unless  the  courts  are  able  to  see  that  there  is  some  fair,  just 
and  reasonable  connection  between  such  limitation  and  the  public  health, 
safety  or  welfare  proposed  to  be  secured  by  it."  And  again,  on  page  114: 
"There  is  no  reasonable  ground — at  least  none  which  has  been  made  manifest 
to  us  in  the  arguments  of  counsel — for  fixing  upon  eight  hours  in  one  day 
as  the  limit  within  which  woman  can  work  without  injury  to  her  physique, 
and  beyond  which,  if  she  work,  injury  will  necessarily  follow.  But  the  police 
power  of  the  state  can  only  be  permitted  to  limit  or  abridge  such  a  funda- 
mental right  as  the  right  to  make  contracts,  when  the  exercise  of  such  power 
is  necessary  to  promote  the  health,  comfort,  welfare  or  safety  of  society  or 
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the  public."  And  again,  on  page  115:  "Tiedeman,  in  his  work  on  Limita- 
tions of  Police  Power,  says:  *In  so  far  as  the  employment  of  a  certain 
class  in  a  particular  occupation  may  threaten  or  inflict  damage  upon  the  public 
or  third  persons,  there  can  be  no  doubt  as  to  the  constitutionality  of  any 
statute  which  prohibits  their  prosecution  of  that  trade.' "  And  again,  on  page 
117,  quoting  from  In  re  Jacobs,  98  N.  Y.  98:  "When  a  health  law  is  chal- 
lenged in  the  courts  as  unconstitutional  on  the  ground  that  it  arbitrarily  inter- 
feres with  personal  liberty  and  private  property  without  due  process  of  law, 
the  courts  must  be  able  to  see  that  it  has  at  least  in  fact  some  relation  to  the 
public  health,  that  the  public  health  is  the  end  actually  aimed  at,  and  that  it 
is  appropriate  and  adapted  to  that  end."  And  the  court,  on  page  113,  also 
quote  without  dissent  the  following  paragraph  from  Cooley  on  G^nstitutional 
Limitations,  that  ''some  employments  .  .  .  may  be  admissible  for  males 
and  improper  for  females,  and  regulations  recognizing  the  impropriety  and 
forbidding  women  engaging  in  them  would  be  open  to  no  reasonable  objec- 
tion." We  therefore  repeat  what  we  have  once  said,  that  it  is  not  at  all 
clear  that  the  court,  in  rendering  the  opinion  in  the  Ritchie  case,  where  an 
eight-hour  day  was  held  to  be  unconstitutional,  was  of  the  opinion  a  statute 
fixing  a  ten-hour  day  in  which  women  might  work  would  be  unconstitutional. 

In  the  Oregon  case  the  statute  which  was  approved  by  the  Supreme 
Court  of  Oregon,  and  afterwards  by  the  Supreme  Court  of  the  United  States, 
fixed  the  time  which  women  should  be  permitted  to  work  in  any  one  day  at 
ten  hours.  The  Massachusetts  statute  approved  in  Commonwealth  vs.  Hamil- 
ton Manf.  Co.  supra,  limited  the  number  of  hours  which  women  should  be 
permitted  to  work  in  any  one  day  to  ten  hours.  The  Nebraska  statute  passed 
upon  in  the  Wenham  case  also  limited  the  number  of  hours  which  women 
should  be  permitted  to  work  in  one  day  to  ten  hours,  and  the  Washington 
statute  passed  upon  in  the  Buchanan  case  limiting  the  number  of  hours  which 
women  should  be  permitted  to  work  in  any  one  day  to  ten  hours,  and  the 
same  number  of  hours  was  fixed  by  the  New  York  statute  referred  to  in 
People  vs,  Williams,  supra. 

We  think  the  general  consensus  of  opinion,  not  only  in  this  country  but 
in  the  civilized  countries  of  Europe,  is,  that  a  working  day  of  not  more 
than  ten  hours  for  women  is  justified  for  the  following  reasons:  (i)  The 
physical  organization  of  woman;  (2)  her  maternal  functions;  (3)  the  rearing 
and  education  of  children;  (4)  the  maintenance  of  the  home;  and  these  con- 
ditions are  so  far  matters  of  general  knowledge  that  the  courts  will  take 
judicial  cognizance  of  their  existence.  (Muller  vs.  Oregon,  supra.)  We  are 
of  the  opinion  that  a  statute  prohibiting  women  from  working  in  a  mechanical 
establishment  or  factory  or  laundry  more  than  ten  hours  in  any  one  day  is 
not  an  arbitrary  or  unreasonable  limitation  upon  the  right  of  women  to  con- 
tract. Surrounded  as  women  are  by  the  changing  conditions  of  society  and 
the  evolution  of  employment  which  environs  them,  we  agree  fully  with  what 
is  said  by  the  Supreme  Court  of  Washington  in  the  Buchanan  case:  "Law 
is,  or  ought  to  be,  a  progressive  science.  While  the  principles  of  justice  are 
immutable,  changing  conditions  of  society  and  the  evolution  of  employment 


Digitized  by 


Google 


42  The  Annals  of  the  American  Academy 

make  a  change  in  the  application  of  principles  absolutely  necessary  to  an 
intelligent  administration  of  government.  In  the  early  history  of  the  law, 
when  employments  were  few  and  simple,  the  relative  conditions  of  the 
citizen  and  the  state  were  different,  and  many  employments  and  uses  which 
were  then  considered  inalienable  rights  have  since,  from  the  very  necessity 
of  changed  conditions,  been  subjected  to  legislative  control,  restriction  and 
restraint.  This  all  flows  from  the  old  announcement  made  by  Blackstone, 
that  "when  man  enters  into  society,  as  a  compensation  for  the  protection  which 
society  gives  to  him,  he  must  yield  up  some  of  his  natural  rights,  and  as  the 
responsibilities  of  the  government  increase  and  a  greater  degree  of  pro- 
tection is  afforded  to  the  citizen,  the  recompense  is  the  yielding  of  more  indi- 
vidual rights.  .  .  .  The  changing  conditions  of  society  have  made  an 
imperative  call  upon  the  state  for  the  exercise  of  these  additional  powers,  and 
the  welfare  of  society  demands  that  the  state  should  assume  these  powers, 
and  it  is  the  duty  of  the  court  to  sustain  them  whenever  it  is  found  that  they 
are  based  upon  the  idea  of  the  promotion  and  protection  of  society." 

The  appellees  have  raised  other  objections  to  the  constitutionality  of  the 
act  of  1909  limiting  the  number  of  hours  which  women  shall  have  the  right 
to  work  in  mechanical  establishments  or  factories  or  laundries  to  ten  hours  in 
any  one  day.  While  these  objections  have  not  been  overlooked,  we  deem 
them  of  too  slight  importance  to  justify  their  discussion  in  this  opinion. 

We  are  of  the  opinion  the  act  of  1909  is  constitutional  in  all  of  its  par- 
ticulars and  as  an  entirety. 

The  decree  of  the  Circuit  Court  will  be  reversed. 

Decree  reversed. 

Mr.  Justice  Vickers  dissenting. 
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REPORT  OF  COMMITTEE  ON   INTERNATIONAL 
RELATIONS 

By  the  Chairman,  Mr.  Francis  McLean. 

The  year  has  been  one  of  adjustments  so  far  as  the  work  of  this  Com- 
mittee is  concerned.  The  decision  made  at  Geneva  in  1908  in  connection 
with  a  report  made  by  this  Committee,  which  meant  the  temporary  shelving 
at  least  of  any  proposition  looking  to  an  international  label,  has  taken  this 
most  pressing  question  out  of  the  bounds  of  the  activities  of  this  Committee.. 
During  the  time  of  its  existence  this  was  the  one  ever  burning  issue  which 
was  continally  being  pushed  by  our  foreign  colleagues. 

As  yet,  no  other  problem  of  as  high  an  importance  has  come  to  us. 
Upon  the  propaganda  and  educational  side  further  adjustment  has  been 
required  by  reason  of  the  American  Association  for  Labor  Legislation  getting 
actively  to  work.  For  a  long  time,  it  was  seriously  questioned  whether  it- 
was  necessary  for  any  agency  like  your  Committee  to  continue  the  attempt 
to  gather  comparative  information.  It  was  finally  decided,  subject  to  further 
change,  that  we  should  see  if  our  sphere  of  usefulness  did  not  lie  in  the  very 
detailed  examination  of  administrative  methods,  working  intensively.  It  was 
then  decided  that  we  should  endeavor  to  find  some  other  avenues  of  dis- 
criminating  criticism  than  those  employed  so  far.  Despite  the  remarkable 
services,  which  have  been  rendered  by  Professor  Brunhes  and  others,  the 
number  of  trained  observers  in  other  countries  who  will  give  freely  of  their 
time  has  not  increased  and  our  investigations  have  been  practically  cut  off. 
In  this  extremity  we  approached  certain  officials  in  connection  with  a  proposi- 
tion to  suggest  the  utilization  of  the  United  States  consular  service  through 
the  instrumentality  of  their  field  reports.  So  far,  no  hopeful  development 
can  be  recorded  in  this  direction.  Negotiations  are  now  on  foot  with  the 
Department  of  Labor,  which  are  awaiting  an  opportunity  on  my  part  to  give 
enough  time  to  the  preparation  of  a  somewhat  specializing,  yet  brief  schedule, 
dealing  strictly  with  certain  features  of  administrative  detail  in  the  conti- 
nental and  other  countries. 

The  Movement. 

We  propose  during  the  coming  year  to  make  a  complete  record  of  the 
different  lines  of  activity,  which  have  been  successfully  carried  out  by  all  of 
the  Continental  leagues,  and  the  present  condition  and  prospects  of  each  one 
of  the  leagues,  together  with  their  plans  for  the  future.  The  slave-grown 
cocoa  incident  illustrates  the  vastly  different  kinds  of  work  which  have 
been  undertaken  by  our  sister  societies.  Taking  the  returns  of  such  an 
inquiry  and  adding  to  them  the  sum  total  of  our  successful  American 
experience,  will  give  us  a  document  of  a  concrete  character,  which  will 
be   of   service    in    spreading   the    movement.     For   in    this    connection   the 
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Committee  cannot  report  that  leagues  have  been  newly  organized  ih  oUier 
than  the  countries  already  interested,  during  the  last  year.  I  am  firnuy  con- 
vinced also  that  we  do  not  clearly  enough  recognize  often  (and  by  '*we**  I 
mean  to  refer  to  the  local  leagues)  the  avenues  of  possible  activity  which  are 
open  to  us  if  we  only  get  out  of  the  rut  of  assuming  that  only  that  thing  can 
be  undertaken  which  has  been  undertaken  before. 

Therefore,  the  Committee  believes  that  it  has  adjusted  itself  both  with 
reference  to  the  American  field  and  the  continental  field,  in  connection  with 
the  creation  of  the  American  Association  for  Labor  Legislation  and  the 
Geneva  decision  with  which  it  heartily  accords,  and  hopes  to  record  m  fruitful 
year  during  the  next  twelve  months. 
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REPORT  OF  THE  COMMITTEE  ON  PUBLICATIONS 

By  the  Chairman,  Miss  Josephine  Goldmark. 

The  investigation  of  the  budgets  of  working  women  and  girls  living  away 
from  home,  made  by  Miss  Ainslie  for  the  National  Consumers'  League,  has 
been  accepted  for  publication  in  "McClure's  Magazine,''  and  will  appear  at 
an  early  date.  Six  selected  stories  were  published  by  the  "Ladies'  Home 
Journal"  in  November,  1909. 

There  have  also  been  obtained  and  distributed  the  following  reprints: 

From  "Hampton's  Magazine,"  December,  1909,  "Women's  Demand  for 
Humane  Treatment  of  Women  Workers  in  Shop  and  Factory,"  by  Rheta 
Childe  Dorr. 

From  the  "Catholic  World,"  July,  1909,  "A  Legal  Minimum  Wage,"  by 
Rev.  John  A.  Ryan,  of  St.  Paul  Seminary. 

From  the  "Survey,"  January,  1910,  "Roving  Children." 

From  the  "American  Magazine,"  February,  1910,  "Man's  Inhumanity  to 
Woman,"  by  Ida  M.  Tarbell. 

Beside  the  reprint  of  Father  Ryan's  article  in  the  "Catholic  World,"  on 
Minimum  Wage  Boards,  another  from  the  "Quarterly  Journal  of  Economics, 
May,  1910,  contains  the  text  of  the  British  Trade  Boards  Act,  with  an  intro- 
duction by  Mr.  Arthur  Holcombe,  a  member  of  the  Economics  Department  of 
Harvard  University,  and  of  the  Committee  on  Minimum  Wage  Boards  of  the 
National  Consumers'  League. 

There  is  now  in  preparation  a  book  on  Child  Laborers  in  New  York 
City,  edited  by  the  General  Secretary,  which  will  contain  the  results  of  investi- 
gations made  under  her  guidance  by  Miss  Margaret  W.  Browne,  Miss  Mary 
Flexner,  both  of  Bryn  Mawr  College;  Miss  Mary  Van  Kleeck,  Smith  Col- 
lege, and  Mrs.  Barnwell,  of  Barnard  College. 

Of  these,  all  were  Fellows  of  the  College  Settlements  Association  except 
Miss  Flexner,  who  was  a  resident  at  the  Henry  Street  Settlement.  There 
will  be  added  a  chapter  by  Miss  Odencrantz. 
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REPORT  OF  THE  COMMITTEE  ON  LECTURES 

By  the  Chairman,  Rev.  James  T.  Bixby. 

Since  the  last  annual  meeting,  I  have  sent  out  some  thirty  letters,  asking 
permission  to  enter  names  on  our  list  of  men  and  women  in  the  United 
States  whose  helpful  spirit  makes  them  willing  to  address  the  public  in 
behalf  of  our  work  when  called  upon  with  due  notice  and  when  other  engage- 
ments do  not  prevent. 

Of  these,  nine  most  kindly  consent  and  promise  their  aid  and  testimony. 
Dr.  Richard  H.  Nelson,  Bishop  Coadjutor  of  Albany,  writes:  "I  can  assure 
you  of  my  deep  interest  in  the  work  of  the  National  Consumers'  League 
and  of  my  readiness  to  speak  in  its  behalf  whenever  I  can." 

Rabbi  Emil  G.  Hirsh,  of  Chicago,  writes:  "Whatever  you  may  ask  of 
me  in  the  way  of  addresses  on  pulpit  and  platform  presentation  of  the  League's 
aims  I  shall  be  most  happy  to  give." 

Dr.  F.  W.  Hamilton,  President  of  Tufts  College,  Massachusetts,  is  willing 
to  have  his  name  entered  in  our  list  and  would  be  glad  to  help  us  on  public 
occasions  in  the  neighborhood  of  Boston. 

Dr.  George  B.  Foster,  Professor  in  the  University  of  Chicago,  expresses 
"the  hope  that  we  will  command  him  in  any  way  that  he  may  be  of  service 
in  the  great  work  of  the  Consumers*  League." 

Dr.  David  Philipson,  President  of  the  Central  Conference  of  American 
Rabbis,  "will  be  glad  to  do  anything  he  can  to  further  the  splendid  work  of  the 
League,"  and,  as  far  as  his  engagements  permit,  he  says,  "I  will  gladly  place 
myself  at  the  service  of  your  noble  cause." 

Dr.  Henry  H.  Stebbins,  of  the  Presbyterian  denomination,  of  Rochester, 
says:  "Count  me  every  time  to  think  and  pray  and  plan  and  speak  for  a 
League  that  is  so  imperative  in  its  claims  and  that  has  so  many  phases 
bearing  on  social  betterment  as  yours." 

Others  who  have  promised  to  aid  us  with  their  voice  in  pulpit  or  on  the 
platform  are  Rev.  Dr.  Algernon  Crapsey,  of  Rochester;  Dr.  J.  Addison  Jones, 
of  the  Reformed  Church,  Albany,  N.  Y.,  and  Dr.  Paul  M.  Strayer,  of  the 
Presbyterian  Church,  Rochester,  N.  Y. 
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REPORT  OF  THE  FOOD  COMMITTEE 
By  the  Chairman,  Miss  Alice  Lakey. 

The  slaughter-house  and  meat  inspection  bills  prepared  for  the  Committee, 
chiefly  through  the  valuable  assistance  of  Mr.  James  Bronson  Reynolds,  now 
Assistant  District  Attorney  of  New  York,  have  been  printed.  Four  thousand 
documents  relating  to  the  subject  were  issued.  The  leatlet  entitled  'The 
Need  of  State  Meat  Inspection  Laws"  was  reprinted  at  the  suggestion  of  the 
bulletin  of  the  Pennsylvania  Department  of  Agriculture,  that  it  be  sent  out 
as  a  "missionary  tract."  This  is  the  address  prepared  by  the  chairman 
and  read  by  Mrs.  Kelley  at  the  Denver  meeting  of  the  Association  of 
State  and  National  Food  Officials,  August  2:j,  1909.  A  special  fund  amounting 
to  about  $130.00  to  pay  for  printing  and  distribution  has  been  raised  and 
placed  in  the  hands  of  the  Treasurer  of  the  Committee,  Mr.  John  Martin. 

The  proposed  model  bills  are  being  introduced  into  the  Legislatures  of 
New  York  and  New  Jersey.*  They  are  also  being  considered  by  other 
states. 

The  chief  work  done  by  the  chairman  has  been  in  a  campaign  directed 
against  the  decision  as  to  "what  is  whiskey?"  While  the  question  of  whiskey 
as  whiskey  does  not  concern  this  Committee  (the  chairman  believing  that 
every  member  of  the  human  race  would  be  better  off  if  its  manufacture  were 
stopped),  the  question  of  labels  on  whiskey  does  concern  us,  as  the  enforce- 
ment of  the  Pure  Food  law  will  be  materially  affected  by  any  decision  on  the 
labeling  of  whiskey,  contrary  to  the  spirit  of  the  law. 

After  President  Taffs  inauguration,  the  rectifiers  were  given  permission 
to  have  the  question  reopened,  "what  is  whiskey?"  this  question  having 
been  setted  before  Mr.  Roosevelt  left  the  White  House  by  what  is  known  as 
the  Roosevelt-Bonaparte- Wiley  decision. 

Solicitor-General  Bowers  handed  down  his  opinion  on  May  24,  1909; 
while  correct  in  ruling  that  neutral  spirits  was  not  whiskey,  other  features  of 
the  opinion  meant  disaster  to  the  law.  A  campaign  of  opposition  was  carried 
on.  Your  chairman  secured  the  co-operation  of  Mrs.  Amidon,  Chairman  Food 
Sanitation  Committee,  General  Federation  of  Women's  Clubs.  About  one 
hundred  and  fifty  letters  were  sent  out  by  your  chairman  enclosing  a  state- 
ment citing  objections  to  the  Bowers  opinion  and  asking  that  telegrams  or 
letters  be  sent  to  President  Taft  urging  him  not  to  sign  the  opinion.  Among 
the  telegrams  sent  was  one  from  Dr.  Charles  A.  L.  Read.  Chairman  of  the 
Legislative  Committee,  American  Medical  Association.  It  read,  **Official  con- 
firmation of  the  Bowers  finding  on  whiskey  would  be  disastrous  in  its  moral, 
physical  and  commercial  consequences." 

The  President  did  not  sign  the  Bowers  opinion,  but,  on  December  27, 
1909.  issued  his  own  opinion.  This  is  the  severest  blow  ever  aimed  at  the 
Pure  Food  kw.    By  its  terms  neutral  spirits  is  recognized  as  a  like  substance 

*  Bill  paused  in  New  Jersey 
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to  whiskey.  Following  President  Taft's  opinion,  Food  Inspection  Decision 
113  has  been  Issued,  permitting  alcohol  to  be  colored  with  burnt  sugar  and 
labeled  "whiskey,"  thus  completely  overturning  the  Pure  Food  law.  In  Sec. 
8,  paragraph  I.  an  article  is  adulterated,  "If  it  be  an  imitation  of  or  offered  for 
sale  under  the  distinctive  name  of  another  article." 

The  new  ruling  also  permits  a  mixture  of  neutral  spirits  and  straight 
whiskey  to  be  labeled  "blend"  contrary  to  the  Food  law  which  states.  Sec.  8, 
paragraph  II — "The  term  blend  as  used  herein  shall  be  construed  to  mean  a 
mixture  of  like  substances." 

Commissioner  Barnard,  in  a  letter  to  the  chairman,  February  21,  19 10, 
writes :  "If  it  should  be  seriously  considered  by  the  courts,  the  principle  long 
ago  adopted  in  establishing  standards,  that  the  name  of  a  genuine  article 
could  not  be  given  to  an  imitation,  would  go  by  the  board  and  every  manu- 
facturer of  imitation  or  adulterated  food  could  put  his  wares  upon  the 
market  almost  without  restriction.  I  think  that  under  the  Indiana  law,  we 
could  establish  the  fact  that  the  "government"  whiskey  is  not  whiskey  if  cases 
were  carried  to  the  Supreme  Court" 

Your  Committee  has  adopted  and  published  in  the  "Journal  of  Commerce" 
and  elsewhere  a  resolution  against  the  use  of  benzoate  of  soda  in  foods. 

The  Committee  has  issued  a  sanitary  score  card  to  be  used  for  scoring 
all  places  where  food  is  sold,  also  the  Pure  Food  Don'ts,  copies  of  which  can 
be  had  on  application. 

Mr.  Edward  Hatch.  Chairman  of  the  Special  Fly  Fighting  Committee  of 
the  American  Civic  Association,  asks  for  letters  from  members  of  the  League 
interested  in  fighting  the  fly  peril.  He  writes,  "Whatever  we  can  do  jointly 
for  the  introduction  of  the  leaflets  and  other  similar  and  popular  literature 
concerning  the  fly,  into  the  public  schools  of  this  and  other  cities,  will  be,  I 
am  convinced,  the  most  important  work  at  present  to  be  accomplished  in 
behalf  of  the  fly  campaign."  Mr.  Hatch  has  arranged  for  the  printing  of  films 
showing  the  life  history  of  the  fly,  how  it  carries  disease  by  infecting  the  food 
supply.  These  can  be  used  in  moving  picture  shows  and  are  convincing.  He 
invites  correspondence  on  this  subject  from  League  members.  Mr.  Edward 
Hatch,  care  Lord  &  Taylor.  New  York,  N.  Y. 

Letters  from  H.  H.  Langdon  or  Harris  have  been  received  by  members  of 
the  League.  The  "Journal  of  Commerce"  of  New  York  has  unmasked  this 
man.  He  is  the  agent  of  the  Pacific  Borax  Company,  hence  his  eagerness  to 
extol  the  virtues  of  the  use  of  chemical  preservatives  in  foods. 

An  educational  traveling  exhibit  of  misbranded  or  adulterated  foods  is 
now  being  prepared.  Contributions  have  been  received  from  Dr.  Wiley; 
others  will  come  from  State  Food  officials.  This  exhibit  will  be  added  to 
Miss  Kendairs  exhibit  of  the  Consumers*  League. 

The  question  of  slave-grown  cocoa  having  been  brought  to  the  attention 
of  the  League  by  Mr.  Burtt.  the  Executive  Committee  of  the  National  Con- 
sumers' League  voted  (October  15.  1909)  to  recommend  the  various  branches 
of  the  League  to  do  all  in  their  power  to  put  an  end  to  a  system  of  slavery 
which  is  a  crime  against  the  international  conscience,  by  refusing  to  consume 
such  product    In  reply  to  a  letter  askinjr  what  firms  used  slave-grown  cocoa, 
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Mrs.  Burtt  replied,  on  February  16,  1909,  that  they  were  not  in  a  position  to 
give  certain  information  as  to  what  firms  use  this  cocoa,  but  would  give  a  list 
of  those  who  do  not  use  it. 

Mrs.  B.  C.  Gudden,  Chairman  of  the  Pure  Food  Committee  of  the  Wis- 
consin Consumers'  League,  reports  the  passing  of  the  resolution  on  labeling 
of  whiskey  at  the  annual  meeting  of  the  Wisconsin  League,  inspections  of 
shops,  articles  printed  in  the  papers  at  Oshkosh.  Mrs.  Gudden  also  reports 
members  of  the  Food  Committee  at  Grand  Rapids,  Whitewater,  Sheboygan, 
Milwaukee,  Green  Bay,  Menomonie.  Mrs.  Earl  Pease,  of  Grand  Rapids, 
reports  good  city  milk  and  meat  inspection,  also  scoring  of  several  stores 
found  satisfactory. 

Mrs.  Carl  Stern,  President  of  the  Consumers'  League  of  Milwaukee, 
recommends  in  her  annual  report  the  passage  of  a  meat  inspection  bill.  As 
the  State  Legislature  is  not  in  session,  they  have  resolved  to  create  public 
sentiment  for  this  measure.  Mrs.  Stern  reports  that  Dr.  Boding,  the  efficient 
health  commissioner,  thinks  the  law  most  needed,  but  the  opposition  in  the 
country  will  be  very  strong.  Through  his  work  only  tuberculin  tested  milk  is 
supplied.  He  expects  soon  to  have  a  decision  from  the  Supreme  Court  as  to 
the  constitutionality  of  this  law. 

Mrs.  Sherwin,  President  of  the  Consumers*  League  of  Massachusetts, 
reports  that  they  are  to  begin  inspection  of  bakeries. 

The  Pure  Food  Committee  of  the  Consumers'  League  of  New  Haven, 
Miss  Rebecca  Beach,  Chairman,  reports  that  their  work  has  been  providing 
pure  modified  milk  for  babies.  Thirty-four  thousand  nursing  bottles  of  modi- 
fied milk  ready  to  be  warmed  were  distributed  to  183  babies,  of  whom  176 
were  safely  carried  through  the  four  hot  summer  months.  This  object  lesson 
in  nutrition  was  carried  on  at  an  expense  of  $873.00,  donated  by  charitable 
people  in  the  city.  Mrs.  William  Farnam,  President  of  the  New  Haven 
League,  reports  that  the  New  Haven  League  has  twice  voted  against  the  use 
of  benzoate  of  soda  in  foods,  once  the  vote  was  signed  by  fifteen  members  of 
the  executive  council.  This  League  has  also  voted  for  uniform  meat  and 
slaughter-house  inspection  laws  for  all  the  states  as  set  forth  in  the 
model  bills  drafted  for  the  National  Consumers'  League.  On  the  question  of 
Mr.  Taft's  opinion  as  to  the  labeling  of  whiskey,  the  vote  of  the  New  Haven 
Consumers*  League  was  unanimous  that  "only  pure  whiskey  should  be 
labeled  whiskey." 

Mrs.  McVickar,  Chairman  of  the  Food  Committee  of  the  New  York 
State  Consumers'  League,  reports  that  she  accepted  the  position  of  chairman 
of  food  sanitation  committee  of  Women's  Clubs,  believing  that  a  closer 
affiliation  of  interests  could  be  secured.  This  has  been  the  case.  Mrs. 
McVickar  sent  out  a  circular  urging  the  clubs  to  work  for  a  model  state 
food  law,  also  for  state  meat  and  slaughter-house  inspection  laws,  better 
sanitation  of  groceries  and  dairies,  and  for  covering  food  from  dust  and  flies. 
Mrs,  McVickar  spoke  to  the  Council  of  Club  Presidents,  and  on  other  occa- 
sions, presenting  the  League's  resolution  endorsing  Dr.  Wiley's  work  and 
urging  that  he  be  left  to  continue  it  untrammeled;  she  recommended  the 
model  meat  and  slaughter-house  inspection  bills,  distributing  copies  to  mem- 
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bers  present.  Work  for  these  measures  is  to  continue  this  season.  Mrs.  Mc- 
Vickar  also  reports  a  campaign  against  the  fiy  by  the  Rochester  Consumers' 
League.  She  took  part  in  the  campaign  against  the  Bowers  opinion  as  to 
the  labeling  of  whiskey. 

The  food  investigation  committee  of  the  New  York  City  Consumers' 
League,  Mrs.  William  Shailer,  Chairman,  reports  as  follows:  The  year's 
work  has  been  a  continuance  of  work  begun  last  year — that  of  investigating 
grocery  stores,  venders'  markets,  fruit  stands  and  push-carts,  with  the  view 
to  securing  better  conditions  and  greater  protection  to  food  sold  on  the  street 
and  exposed  on  sidewalks.  Much  that  is  unwholesome  and  repulsive,  if  not 
dangerous  to  health,  has  been  found  in  certain  sections  of  the  city.  The 
committee  held  a  conference  with  delegates  from  the  New  York  Retail 
Grocers'  Union,  whom  they  found  in  sympathy  with  their  work.  It  was 
agreed  to  ask  for  help  on  the  part  of  the  L^nion  in  interesting  customers  in 
cleanly  methods  wherever  maintained,  hoping  to  inspire  dealers  to  institute 
greater  protection  from  dust  and  flies. 

The  Committee  has  submitted  a  sanitary  rule  to  the  city  Health  Depart- 
ment on  sidewalk  displays  of  foods.  Mrs.  Shailer  reports  co-operation  in  the 
campaign  against  the  Bowers  opinion  as  to  the  labeling  of  whiskey  and  adop- 
tion of  the  anti-benzoate  resolution. 

Miss  Grace  Purdy,  Chairman,  Mount  Vernon  (N.  Y.)  Food  Sanitation 
Committee,  reports  distribution  of  Sanitary  Maxims  to  children  in  cooking 
class  of  one  public  school,  and  work  for  clean  milk.  A  woman  inspector  was 
engaged  as  a  deputy  police  of  the  Board  of  Health  to  inspect  markets,  bakeries 
and  confectionery  shops. 

The  Oregon  Food  Committee,  Chairman  Mrs.  A.  E.  Rockey,  reports  that 
their  work  for  a  year  has  been  almost  exclusively  for  better  milk. 

The  Rhode  Island  Consumers'  League,  Miss  Alice  W.  Hunt,  Secretary, 
reports  that  the  anti-benzoate  and  whiskey  labeling  resolutions  have  been 
unanimously  adopted.  The  report  of  the  investigation  made  for  the  Rhode 
Island  League  of  bakeries  and  candy  shops  was  published  in  the  "Survey," 
January  8,  1910.  A  bill  hjis  been  introduced  in  the  Legrislature  to  regulate 
conditions  in  bakeries  and  candy  shops. 

Miss  Loewenstein,  State  Chairman  of  the  Food  Committee  of  the  Ken- 
tucky Consumers'  League,  writes  that  her  Committee  is  to  work  against  the 
use  of  benzoate  and  for  the  inspection  of  slaughter-houses.  Copies  of  the 
anti-benzoate  resolution  have  been  distributed. 

Miss  L.  N.  Breed,  Secretary  of  the  Kentucky  Consumers*  League,  reports 
that  she  and  Miss  Loewenstein  hope  to  get  the  meat  bills  introduced  in  the 
State  Legislature.  Miss  Breed  sends  a  copy  of  the  regulations  for  inspection 
of  bakeries  and  their  products  adopted  by  the  food  division  of  the  State 
Experiment  Station;  these  regulations  have  been  endorsed  by  Miss  Breed  as 
Chairman  of  the  Food  Sanitation  Committee  of  the  Kentucky  Federation  oi 
Women's  Clubs. 

Miss  E.  Lodwick,  Corresponding  Secretary  of  the  St.  Louis  Consumers' 
League,  reports  an  unanimous  vote  not  to  use  slave-grown  cocoa;  also  a  vote 
to  adopt  the  anti-benzoate  and  whiskey  labeling  resolutions.  The  League 
had  an  investigation  made  of  candy  factories. 
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REPORT  OF  THE  EXHIBIT  COMMITTEE 

By  the  Chairman,  Miss  Edith  Kendall. 

The  Exhibit  Committee  has  had  several  important  meetings  in  various 
parts  of  the  country.  It  has  made  arrangements  to  have  the  Exhibit  shown 
in  many  places,  and  if  future  meetings  are  as  successful  as  the  past  ones 
have  been,  many  new  members  will  be  gained. 

At  one  exhibition  held  at  the  home  of  a  former  member  of  the  Com- 
mittee, Mrs.  Thatcher  Brown,  Plainfield,  N.  J.,  twenty-five  new  members 
were  added  to  the  League. 

The  Committee  has  remodelled  and  freshened  up  the  Exhibit,  and 
engaged  a  curator  to  go  around  with  it  and  explain  it.  This  lady  alsc 
investigates  conditions,  and  looks  for  new  material. 
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REPORT  OF  THE  SPECIAL  COMMITTEE  ON  COLLEGES 

AND  GRADUATES 

By  the  Chairman,  Miss  Rosamond  Kimball. 

Early  in  October  letters  were  sent  to  the  graduates  of  Smith  College,  of 
the  class  of  1909,  asking  them  to  join  the  leagues  in  their  own  cities,  or  to 
organize  a  league  if  they  lived  where  there  was  none.  Twenty-one  replies 
were  received.    Of  this  number — 

Four  were  unable  to  help, 

Six  are  going  to  form  new  leagues. 

Six  will  join  local  leagues, 

Four,  who  are  teachers,  are  organizing  school  leag^ues,  and 

One  is  serving  on  the  Executive  Board  of  the  Consumers'  League  of 
Providence,  R.  I.    So  much  for  one  class  in  one  college. 

In  order  not  to  have  more  work  than  we  can  do  at  the  outset,  we  have 
not  written  this  year  to  the  graduates  of  other  colleges. 

A  list  of  suggestions,  telling  just  how  to  organize  leagues  in  schools  and 
colleges,  and  how  to  organize  town  and  city  leagues,  has  been  prepared  and 
can  be  sent  to  those  in  need  of  this  information. 

The  Committee  has  written  to  the  president  of  each  college  league  that 
it  holds  itself  ready  to  help  in  any  way  possible.  In  order  that  it  may  be  a 
clearing  house  'for  the  exchange  of  ideas,  it  has  asked  the  presidents  to  send 
reports  of  their  work.  This  will  give  each  the  advantage  of  the  experience 
of  the  others. 

As  one  important  function  of  a  college  league  is  to  educate  and  equip 
students  for  future  social  and  philanthropic  work,  we  have  advised  the 
leagues  to  hold  monthly  meetings  for  the  discussion  of  various  social  pro- 
blems. A  list  of  subjects  has  been  prepared  for  these  meetings,  together 
with  a  list  of  important  articles  which  have  appeared  in  periodicals  within 
the  past  year.  The  students  are  urged  to  read  these,  and,  in  this  way,  keep 
in  touch  with  the  activities  of  the  Consumers'  League  in  the  outside  world. 

The  presidents  of  the  college  leagues  have  been  requested  to  canvass  the 
graduating  class  in  the  spring,  and  send  a  list  of  those  who  will  continue  their 
interest  in  the  league  after  they  have  left  college. 

The  Consumers'  League  at  Smith  College,  with  the  aid  of  its  alumnae,  is 
collecting  material  with  a  view  to  forming  a  sociological  museum.  It  is 
hoped  that  next  year  some  of  the  other  college  leagues  can  be  induced  to 
start  similar  sociological  collections. 

We  have  received  letters  from  teachers  in  schools  in  Washington,  D.  C. ; 
Birmingham,  Alabama,  and  Menomonie,  Wisconsin,  asking  for  information 
about  the  Consumers'  League.  They  have  been  urged  to  organize  school 
leagues,  and  all  necessary  directions  have  been  sent. 

We  are  also  making  efforts  to  organize  leagues  in  the  state  colleges  of 
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Maryland  and  Washington.  We  are  hoping  to  induce  students  in  all  the 
state  universities  to  organize  leagues.  They  will  be  especially  valuable  in 
those  states  where  there  is  no  state  league,  as  the  college  league  will  form  a 
center  from  which  the  graduates  may  organize  local  leagues  all  over  the  state. 
The  Committee  also  take  pleasure  in  announcing  that  a  league  has  just  been 
started  at  Radcliffe  College. 

As  the  co-operation  of  the  faculty  contributes  greatly  to  the  stability  and 
value  of  a  college  league,  it  is  necessary  to  enlist  their  interest  as  well  as 
that  of  the  student  body.  Mrs.  Manfred  Eh  rich  has  been  appointed  a  member 
of  the  Committee  to  take  charge  of  this  part*of  the  work.  We  are  now  send- 
ing letters  to  the  faculty  at  the  same  time  that  we  write  to  the  students  of  the 
important  colleges  of  the  United  States,  with  a  view  to  inducing  them  to 
organize  college  leagues. 
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THE  CONSUMERS'  HEALTH  BILL 

A  BILL  FOR  A  LAW  TO  PROTECT  THE  PUBLIC  HEALTH,  BEING 

CHAPTER,  ETC. 

Section  i.  In  any  city  of  the  first  class 'within  this  state  it  shall  be  the 
duty  of  the  owner  of  goods,  materials  and  merchandise  to  protect,  as 
hereinafter  set  forth,  said  goods,  materials  and  merchandise  from  exposure 
to  vermin  and  to  germs  of  tuberculosis,  syphilis,  scarlet  fever,  smallpox, 
chicken-pox,  leprosy,  ophthalmia,  scabies,  ringworm,  typhoid  fever  and  all 
other  contagious  and  infectious  diseases  whereby  said  goods,  materials  and 
merchandise  may  subsequently  become  vehicles  for  conveying  said  germs 
among  the  public. 

Sec.  2.  In  any  city  of  the  first  class  within  this  state  every  person,  firm 
or  corporation  engaged  in  the  manufacture  of  any  goods,  materials  or  merchan- 
dise shall  provide  wholesome  workrooms  and  storage  accommodations  free 
from  vermin  and  infection  or  contagion  for  all  said  goods,  materials  and 
merchandise  in  all  stages  and  processes  of  manufacture,  storage  and  prepara- 
tion for  sale. 

Sec.  3.  Whenever  any  person,  firm  or  corporation  or  agent  or  manager 
of  any  corporation  shall,  for  the  purpose  of  completing  in  whole  or  in  part 
any  process  of  manufacture  of  any  goods,  materials  or  merchandise,  take, 
send  or  permit  to  be  taken  or  kept  or  conveyed  such  goods,  materials  or 
merchandise  away  from  the  principal  place  of  business  of  such  person,  firm 
or  corporation,  or  from  any  factory,  workshop,  store  or  place  of  storage, 
controlled  in  whole  or  in  part  by  such  person,  firm  or  corporation,  said 
person,  firm  or  corporation,  agent  or  manager  of  said  corporation  shall  for 
the  purposes  of  this  act  continue  to  be  responsible  for  the  healthful  surround- 
ings of  said  goods,  materials  and  merchandise  and  for  the  exposure  thereof 
to  the  presence  of  vermin  and  of  germs  of  any  contagious  or  infectious 
disease  exactly  as  if  said  goods,  materials  or  merchandise  had  remained 
in  said  principal  place  of  business. 

S«c.  4.  Whenever  any  goods,  materials  or  merchandise  shall  be  in  the 
custody  of  any  contractor,  not  the  person,  firm  or  corporation  owning  said 
goods,  such  contractor  shall,  for  the  purposes  of  this  act,  be  deemed  to  be 
the  agent  of  such  owners. 

Sec.  5.  For  the  purpose  of  identification  all  goods,  materials,  or  merchan- 
dise sent,  taken  or  permitted  to  be  conveyed  away  from  the  principal  place 
of  business  of  the  owner  of  such  goods,  materials  or  merchandise,  for  the 
purpose  of  manufacture  in  whole  or  in  part,  shall  first  be  marked  by  the 
owner  with  the  correct  full  name  and  address  of  the  owner  printed  in  the 
English  language  and  easily  legible.  In  case  any  article  is  so  small  or  other- 
wise of  such  nature  that  it  cannot  be  marked  as  hereinbefore  prescribed, 
such  article  shall  be  conveyed  in  a  suitable  receptacle  large  enough  to  carry 
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such  marking,  and  such  receptacle,  so  marked,  shall  be  kept  in  the  workroom 
and  shall  be  produced  and  shown  upon  demand  made  by  any  inspector  of 
the  Board  of  Health,  or  any  mspector  of  the  State  Department  of  Labor, 
and  the  presence  of  such  mark  shall  be  prima  facie  evidence  of  the  owner- 
ship of  said  goods,  materials  or  merchandise  by  the  person,  firm  or  corpora- 
tion named  on  such  receptacle. 

Sec.  6.  Any  goods,  materials  or  merchandise  found  in  violation  of  the 
provisions  of  this  act  by  any  inspector  of  the  Board  of  Health,  or  of  the 
State  Department  of  Labor,  in  any  place  other  than  the  principal  place  of 
business  of  said  owner,  shall  be  seized  by  the  Board  of  Health  and  fumigated 
or  otherwise  cleansed  and  held  until  such  owner  shall  claim  such  goods, 
materials  or  merchandise  and  shall  pay  such  reasonable  fee  as  may  be  pre- 
scribed for  such  service  by  the  Board  of  Health. 

Sec.  7.  Every  workroom  and  every  place  used  for  storage  to  which  such 
goods,  materials,  or  merchandise  are  taken,  sent  or  permitted  to  be  conveyed, 
or  in  which  they  may  be  kept,  away  from  the  principal  place  of  business  of 
such  owner,  shall  be  subject  to  the  same  requirements  as  to  mspection,  cubic 
air  space,  light,  cleanliness,  ventilation  and  sanitation  as  are  now  prescribed 
by  law  for  factories  and  tenant  factories,  and  in  no  case  shall  any  such  work- 
room or  place  used  for  storage  be  used  for  sleeping  by  day  or  by  night  by 
any  person,  nor  shall  any  such  workroom  contain  any  bed,  sofa,  couch, 
mattress,  pillow  or  other  furnishing  adapted  to  the  use  of  persons  in  sleeping. 

Sec.  8.  The  word  manufacture  wherever  used  in  this  act  shall  be  taken 
to  mean  any  process  of  making,  altering,  repairing,  sewing,  sorting,  drying, 
picking,  packing,  storing,  dyeing  or  cleaning  in  whole  or  in  part  any  article 
whatsoever,  not  for  the  immediate  personal  use  of  the  owner,  or  his  family. 

Sec.  9.  The  word  workroom  wherever  used  in  this  act  shall  be  taken  to 
mean  any  room  in  which  goods,  materials  or  merchandise  shall  be  subjected 
in  whole  or  in  part  to  any  process  of  making,  altering,  repairing,  sewing, 
sorting,  drying,  picking,  packing,  storing,  dyeing  or  cleaning  whatsoever,  not 
for  the  immediate  personal  use  of  the  owner,  or  his  family. 

Sec.  10.  Nothing  herein  contained  shall  be  construed  to  cancel  or  abridge 
any  power  or  duty  now  pertaining  to  the  state  inspectors  of  factories. 

All  acts  or  parts  of  acts  which  conflict  with  this  act  are  hereby  repealed 
(specific  sections  to  be  inserted  later). 

Sec.  II.  Penalty.  Every  person,  firm  or  corporation,  agent,  manager  or 
contractor  for  a  corporation  who  shall  violate  or  fail  to  comply  with  any  of 
the  provisions  of  this  act  shall  be  guilty  of  a  misdemeanor  and  shall  for 
each  violation  pay  a  fine  of  not  less  than  $50  or  stand  committed,  each  day 
to  constitute  a  separate  violation. 

Sec.  i^.  It  shall  be  the  duty  of  the  Department  of  Health  to  enforce  the 
provisions  of  this  act- 
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TREASURER'S  REPORT 
REPORT  OF  CASH  RECEIPTS  AND  DISBURSEMENTS 

January  i  to  December  31, 1909 

Receipts 
New  York — 

Special  appeal $i375  25 

Contributions   2,768  00 

Quota  166  65 

$4,809  90 

Massachusetts — 

Contributions  $1,010  00 

Quota  103  70 

1.113  70 

Pennsylvania-^ 

Contributions  and  quota 750  00 

Contributions   ^$200  00 

Quota  52  00 

252  GO 

New  Jersey — 

Contributions  $75  00 

Quota  88  so 

163  50 

Connecticut — 

Quota    71  60 

Wisconsin-^ 

Contributions  $9  00 

Quota  51  20 

60  20 

Rhode  Island — 

Contributions  $15  00 

Quota  29  00 

4400 

Michigan-^ 

Quota  26  ID 

Oregonr^ 

Quota    20  00 

Delaware — 

Quota    10  00 

Illinois-^ 

Quota    S20 
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Kentucky — 

Quota $10  00 

California — 

Quota  10  00 

Missouri-^ 

Quota    7  00 

Maine — 

Quote    5  40 

Vassar  College-^ 

Quota    48  00 

Smith  College — 

Quote    4060 

Individual  memberships  67  00 

"Ladies'  Home  Journal,"  for  selections  from  report  on  self-sup- 
porting women  150  00 

Sundry  receipts  for  printed  matter,  etc 22  96 

Total  receipts  for  1909 $7,690  16 

Cash  on  hand  January  i,  1909 sz  75 

$7>743  91 

Disbursements 

Salaries    $4,670  62 

Printing  and  stationery  730  97 

Rent    406  25 

Special  appeal   593  IQ 

Postage    222  76 

Balance  of  loan  repaid  ^50  00 

Office   furnishings    91  25 

Telephone    47  06 

Traveling  expenses    22  87 

Sundry  small  payments  and  office  expenses 190  yj 

Totel  disbursements  for  1909 $7,225  34 

Balance  on  hand  December  31,  1909: 

In  Astor  Trust  Company   $76  29 

In  Second  National  Bank 442  28 

518  57 

$7,743  91 
G.  Hermann  Kinnicutt,  Treasurer. 

I  hereby  certify  that  I  have  examined  the  above  account  and  compared  it 
with  the  books  and  have  found  same  correct. 

Frederick  C.  Manvel, 
Certified  Public  Accountant  of  the  State  of  New  York, 
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THE  CONSUMERS'  LEAGUE  OF  CALIFORNIA. 


BAT    CITIES    LBAGUB. 

Ot/icers. 
MR.  W.  y.  STAFFORD,  President,  Harbor  Commission  Office,  Ferry  Building,  San 

Francisco. 
MR.   HARRIS  WEINSTOCK.   Vice-President,  Hotel  Richelieu,   San  Francisco. 
MRS.  WARREN  CHENEY,  Secretary-Treasurer.  University  of  California,  Berkeley, 
CaL 

Board  of  Dirfictors. 


Rev.  Bradford  Leavltt,  San  Francisco. 
Mr.  Robert  Devlin,  San  Francisco. 
Dr.  Jessica  Peixotto,  Berkeley. 
Rev.  B.  L.  Parsons,  Berkeley. 
Mr.  H.  C.  Capwell,  Oakland. 
Prof.  W.  C.  Mitchell,  Berkeley. 
Mr.  R.  B.  Hale,  San  Francisco. 


Rev.  C.  R.  Brown,  Oakland. 
Mr.  Warren  Gregory,  Berkeley. 
Mr.  Walter  Macarthur,  San  BYancisco. 
Mr.  O.  K.  Cushlng,  San  Francisco. 
Mrs.  J.  W.  Orr,  San  Francisco. 
Miss  Anita  Whitney,  Oakland. 
Mrs.  Ix>uis  Hertz,  San  Francisco. 


Mr.  J.  C.  Astredo,  San  Francisco. 


THE  CONSUMERS'  LEAGUE  OF  CONNECTICUT. 

STATU  LBAGUB. 

Officers. 
DR.  O.  C.  F.  WILLIAMS,  President,  990  Prospect  Avenue,  Hartford. 
PROF.   HENRY  W.  ITARNAM,  First  Vice-President,   New  Haven. 
PRESIDENT  ARTHUR  T.  HADLEY,  Second  Vice-l^resldent,  New  Haven. 
MRS.  I  SHAM  HENDERSON,  Recording  Secretary,  New  Haven. 
MR.  H.  L.  BEADLE,  Treasurer,  31  Pratt  Street,  Hartford. 
MR.  G.  H.  STROUGHTON,  Auditor,  Hartford. 
MISS  MARY  C.  WELLES.  Ph.D.,  General  Secretary,  Newington. 

Directors  at  Large. 

Mrs.  James  S.  Bolton,  New  Haven.  Mr.  Rockwell  Harmon  Potter.  Hartford. 

Mr.  WMllard  C.  Fisher,  Middletown.  Mr.  Charles  F.  Smith,  New  Britain. 

Mr.  Flavel  S.  Luther,  Hartford.  Mr.  C.  L.  Upham,  Meriden. 

Local  Directors. 


Mrs.  Buell  Bassette,  New  Britain. 

Miss  Frances  E.  Brinley,  Newington. 

Mrs.  William  J.  Clark,  Ansonla. 

Miss  M.   Isabel  Corning,  East  Hartford. 

Mrs.  A.  A.  Crane,  Waterbury. 

Mrs.  A.  K.  Dixon,  Wallingford. 

Mrs.  A.  C.  S.  Fenner,  New  London. 

Mrs.  F.  A.  Grant,  Rocky  Hill. 

Mr.  C.  N.  Hall,  New  Milford. 

Mrs.  E.  H.  Hooker,  Greenwich. 

Mrs.  W.  W.  Farnam,  New  Haven. 

Mrs.  W.  B.  Glover,  Fairfield. 

Rey.  John  C.  Goddard,  Salisbury. 


Miss  M.  A.  Goodman,  Hartford. 
Dr.  S.   Mary  Ives,  Middletown. 
Miss  M.  P.  Lewis,  Collinsville. 
Rev.  S.  W.  Llnsley,  Wlnsted. 
Miss  Helen  Marshall,  Norwich. 
Mrs.  0.   L.  Merrell.  Rockville. 
Mrs.  IT.  T.  Moss,  Cheshire. 
Mrs.  C.  B.  H.  Phillips,  Glenbrook. 
Mrs.  Philip  C.  Rand,  Meriden. 
Mrs.  J.  L.  Sheffield,   S.  Glastonbury. 
Miss  A.   E.   Stone,  Guilford. 
Mrs.  G.  F.  Taylor,  WlUimantic. 
Mrs.  Hamilton   Wallis,   Colchester. 


Miss  H.  L.  Wolcott,  Wethersfleld. 
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BRIDQBPORT. 

Offtcera. 
MRS.  W.  R.  HOPSON,  Vice-President. 

MRS.  G.  A.  JAMIESON,  Secretary  and  Treasurer,  816  North  Avenue. 
MRS.  EARLE  BUCKINGHAM,  Librarian. 

COLCHBSTEB. 

O/ltcers. 
MRS.   HAMILTON  WALLIS,   President. 
MRS.   ARTHUR  L.   STEBBINS,  Secretary  and  Treasurer. 

FAIBPIBLD. 

Officers. 
MRS.  W.  B.  GLOVER,  President. 
MISS  A.  B.  JENNINGS.  First  Vice-President. 
MRS.   S.   II.  WHEELER,  Second  Vice-President. 
MISS  BESSJE  L.  CHILD,  Secretary. 
MR.  JOHN  B.  DEYO,  Treasurer. 
MR.  W.  A.  WIIEATLEY,  Auditor. 

HARTFORD. 

Officers. 
MRS.  S.  II.  WILLIAMS.  Acting  President.  Glastonbury. 
REV.  ERNEST  deF.  MI  EL.  First  Vice-President,  120  Sigourney  Street. 
DR.  FREDERICK  T.  SIMPSON.  Second  Vice-President.  121i  High  Street. 
MRS.  WALDO  8.  PRATT,  Secretary,  86  Glllett  Street. 
MISS  M.  A.  GOODMAN.  Treasurer,  834  Asylum  Avenue. 

Executive  Committee. 

Rev.   John   Coleman   Adams,   83   Sigour-  Dr.  David  I.  Green,  31  Farmlngton  St. 

ney  St.  Mr.  John  M.  Holcoml>e,  49  Pearl  St. 

Mrs.  F.  A.  Brackett.  49  Clark  St.  Mrs.    E.    V.    Mitchell,    14    Charter    Oak 
Mrs.  Sidney  W.  Clark,  40  Wlllard  St.  Place. 

Miss  Florence  M.  Crofut,  25  N.  Beacon  Rev.  R.  H.  Potter,  142  Washington  St. 

St.  Dr.  G.  C.  F.  Williams.  990  Prospect  Ave. 

Mrs.  Solon  P.   Davis,  86  Edwards  St.  Mrs.  S.  II.  Williams.  Glastonbury. 

NEW    HAVEN. 

Officers. 
MRS.  ISHAM  HENDERSON,  President,  400  Prospect  Street. 
MRS.   WILLIAM   W.   FARNAM,   Vice-President. 
MRS.  WILLIAM  A.  GRANVILLE,  Vice-President. 
MRS.  LEO  HERZ.  Vice-President. 
MRS.  ALFRED  N.  WHEELER,  Treasurer. 
MISS  MITCHELL,  Secretary. 


THE   CONSUMERS'   LEAGT'E   OF   DELAWARE. 

RTATE    LEAGUE WILMINGl^ON. 

Officers. 
MISS  MARGARET  H.  SHEARMAN.  President.   1600  West  Seventh  Street. 
MISS  EMILY  P.  BISSELL.  First  Vice-President,  1404  Franklin  Street. 
MISS  MARY  H,  A.  MATHER.  Second  Vice-President,  Gilpin  Avenue. 
MRS.  DANIEL  M.  BATES,  Third  Vice-President,  Greenhill  Avenue. 
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MISS  ANNA  SELLERS,  Recording  Secretary,  "Clifton/*  Edgemoor. 

MISS  ANNA  W.  BIRD,  Acting  Corresponding  Secretary,  905  Delaware  Ayenue. 

MRS.  HENRY  T.  BUSH,  Treasurer,  QreenhiU  Avenue. 

Chairmen  of  Btanding  Commiiiee9. 
MRS.  HENRY  S.  8TUBBS.  Finance. 

MRS.  HORACE  THAYER.  1208  Rodney  Street,  Publication. 
MRS.  CHARLES  WARNER,  Parkway.  Inyestlgation. 
MISS  ANNA  WORDS  BIRD.  905  Delaware  Avenue,  Legislation. 
MRS.  THOMAS  B.   YOUNG.   Bayard  and  Gilpin  Avenues,  Meetings  and  Lectures. 

Chairmen  of  Special  Committees. 
MISS  HELEN  McCAULLY.  500  Delaware  Avenue,  Lal)el. 
MRS.  WILLIAM  HAWKINS,  910  Delaware  Avenue,  Scholarship. 
MRS.  WILLIAM  S.  HILLES,  904  Market  Street.  Vacant  Lot  Cultivation. 


THE  CONSUMERS'   LEAGUE  OP   ILLINOIS. 

STATU  LBAGUE CHICAGO. 

0//ioer8. 
MRS.  MARY  H.  WILMARTH,  President,  Auditorium  Annex. 
MISS  EDITH  WYATT,  Vice-President 

MRS.  HARRIET  M.  VAN  DER  VAART,  Secretary,  401  Rand  McNally  Building. 
MISS  ANNA  E.  NICHOLES.  Treasurer,  Neighborhood  House,  6710  May  Street. 

Memtere  of  the  Board. 

Mrs.  I.  S.  Blackwelder.  Miss  S.  P.  Breckenridge. 

Mrs.  Ellen  M.  Henrotin.  Mrs.  Franck  Churchill. 

Mrs.  C.  C.  Arnold.  Mrs.  B.  B.  Burling. 

Miss  Jane  Addams.  Mrs.  S.  Dauchy. 

Miss  Mary  Roset  Smith.  Mrs.  James  W.  Thompson. 

Mrs.  Harold  McCormick.  Miss  Grace  Abbott. 

Miss  Elizabeth  Head.  Mrs.  J.  F.  Porter. 

Mrs.  Charles  Walker.  Miss  Catherine  Calvin. 


THE  CONSUMERS'  LEAGUE  OF  KENTUCKY. 

STATB  LRAaUB — LOUISVILLB. 

Officers. 
MRS.  R.  P.  HALLECK,  President,  1154  Third  Street 
MRS.  CHARLES  E.  WOODCOCK.  Vice-Prosidont 
MRS.  J.  B.  JUDAH,  Vice-President 
DR.  JULIA  A.  INGRAM,  Vice- Presl Jen t 
MRS.  JOHN  LITTLE,  Vice-President. 
MRS.  CLAUDE  BARNES,  Vice-President 
MRS.  LEONARD  HBWETT,  Vice-President. 
MISS  FRANCES  INGRAM,  Vice-President 
MISS  MABEL  STROTHER,  Recording  Secretary. 

MISS  LILLA  N.  BREED,  Corresponding  Secretary,  932  Fourth  Avenne. 
MRS.  SAMUEL  DORR.  Treasurer,  1213  Second  Street 


Digitized  by 


Google 


National  Consumers^  League  6i 


Chairmen  of  Committeea. 
MRS.  HELEN  BRUCE,  Membership. 
MISS  PRANCES  INGRAM,  White  List. 
MISS  ADELE  BRANDBIS,  Label. 
MISS  STELLA  LOEWENSTEIN,  Pure  Food. 

Advisory  Board. 
Mist  Rebecca  Averil,  Frankfort.  Mrs.  T.  H.  Shepherd,  Covington. 

Miss  Lena  Talbot,"  Paris.  Mrs.  A.  M.  Harrison,  Lexington. 

Mrs.  Letcher  Riker,  Harrodsburg. 


THE  CONSUMERS'  LEAGUE  OP  MAINE. 

STATU   LBAGDB — OAKDINER. 

Offlcera.   . 
MRS.  LAURA  E.  RICHARDS,  President,  3  Dennis  Street. 
MRS.  R.  H.  GARDINER,  Vice-President. 

MRS.  CAROLINE  S.  DANFORTH.  Secretary,  29  Pleasant  Street 
MRS.  &IARY  MORRELL.  Treasurer,  11  Danforth  Street. 

Directors. 
Mrs.  C.  O.  Turner.  Miss  Cooper. 

Mrs.  Webster.  Mrs.  Bowie. 

Mrs.  Longfellow.  Mrs.  Dingley. 


THE  CONSUMERS*   LEAGUE  OF  MARYLAND. 
Officers. 
MISS  MARGARET  HAMILTON,  President,  1312  Park  Ayenue. 
DR.  GEORGE  E.  BARNBTT,  First  Vice-President,  227  Monument  Street 
MRS.   B.   W.   CORKRAN,   Second   Vice-President,   200   Goodwood   Gardens,   Roland 

Park,  Md. 
MR.  JOHN  PHILIP  HILL.  Treasurer,  712  Keyser  Building. 
MRS.  ERNEST  D.  LEVERING,  Recording  Secretary,  113  West  Lanvale  Street 
MISS  ELIZABETH  M.  CARROLL,  Corresponding  Secretary,  1225  Guilford  Ayenue. 

Executive  Committee. 

Mrs.  Aaron  Adler.  Dr.  Jacob  Hollander. 

Dr.  George  E.  Bnrnett.  Mrs.  L.  S.  Hulburt 

Miss  E.  M.  Carrol.  Mrs.  A.  Leo  Knott 

Mrs.  B.  W.  Corkran,  Jr.  Mrs.  E.  D.  Levering. 

Miss  Margaret  Hamilton.  Miss  L.  V.  North. 

Mr.  J.  P.  HilL  Miss  Laura  L.  Packard. 

Mrs.  J.  Ross  Stevenson. 


THE  CONSUMERS'  LEAGUE  OF  MASSACHUSETTS. 
STATE  LEAGUE— 308TON. 

Officers. 
MRS.  THOMAS  SHBRW^IN,  President,  Revere  Street.  Jamaica  PUOn. 
MR.  ROBERT  H.  GARDINER,  JB.,  Treasurer,  4  Joy  Street. 
MISS  MARY  C.  WIGGIN.  Corresponding  Secretary,  4  Joy  Street 
MISS  EMILY  L.  BLODGETT.  Recording  Secretary,  South  Lincoln. 
HOWARD  W.  BROWN,  BsQ.^  I^gal  Counsel. 
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ExecuUre  Committee. 


Mr.  Charles  F.  Bradley,  90  Mt.  Vernon 

St 
Mls8  Mary  W.  Calkins,  22  Bellevue  St., 

Newton. 
Mrs.   Clarence  W.    Clark,   57   Walte   St.. 

Walden. 
Miss  Helen  S.  Dudley,  93  Tyler  St. 
Mrs     J.    M.    Gllmore.    17    Clinton    Aye.. 

IMttsfleld. 
Mrs.  Frank  W.  Hallowell.  Suffolk  Road, 

Chestnut  HiiL 


Miss  Elizabeth  H.  Houghton,  58  Garden 

St.,  Cambridge. 
Miss  Edith  M.  Howes,  1070  Beacon  St..* 

Brookline. 
Mrs.    David    O.    lyes.    Kingsbury    Road, 

Chestnut  Hill. 
Mrs.  William  Roscoe  JTiayer,  8  Berkeley 

St.,  Cambridge. 
Miss    Kdlth     Tufts,     Wellesley     College, 

Wellosley. 
Miss  Elizabeth  S.  Sergeant,  4  Hawthorn 

Road.  Brookline. 


Honorary  Vice-Presidents. 


Mrs.  Edward  Bradford. 
Mr.  John  Graham  Brooks. 
Hon.    Samuel   B.   Capen. 
MiRS  Kntherine  Coman. 
Prof.  Davis  R.  Dewey. 
Rev.  Charles  F.  Dole. 
Rabbi  Charles  Fleischer. 
Mr.  Robert  II.  Gardiner. 
Hon.  Curtis  Guild,  Jr. 
Mrs.  Richard  P.  Hallowell. 
Miss  Caroline  Hazard. 
Rev.  George  Hodges. 
Miss  Agnes  Irwin. 
Mrs.  Mary  Morton  Kehew. 


Mrs.  William  Lawrence. 
Miss  Ellen  Mason. 
Rev.  Endicott  Peabody. 
Mrs.  John  C.  Phillips. 
Mrs.  Charles  S.  Sargent. 
Mrs.  Winthrop  Sargent. 
Mrs.  Barthold  Schlesinger. 
Prof.  F.  W.  Taussig. 
Mrs.  Nathaniel  Thayer. 
Mrs.  May  Alden  Ward. 
Miss  Cornelia  Warren. 
Mrs.  R.  Clifford  Watson. 
Mrs.  Henry  M.   Whitney. 
Mr.  Robert  A.  Woods. 


AITXILTARIGR. 

Auburndale  Review  Club. 
MIRS  LOUISE  PELOTTBET,  Chairman. 

\etrton  Social  Science  CluJl). 
MISS   ESTHER   F.   WILDER.    Chairman,   53   Falrmount   Avenue 

Netcton  Highlands  Monday  Club. 
MISS  MARY  P.  McCALLUM.  Chairman. 


LASRLL  SEMINABt  LEAGUE ACBDRNDALE. 

Officers. 
MISS  MARY  8.  LUMBARD.  President,  Oak  Pork,  Chicago.  III. 
MISS  MARY  GALLAGP1ER,  Vice-President,  Los  Angeles.  Cal. 
MISS  OLIVE  F.  BATES,  Secretary  and  Treasurer. 

MT.    HOLTOKB    COLLEGE    LEAGUE — SOUTH    HADLET. 

Officers. 
MISS  MARJORIE  COOK.  President. 
MISS  GRACE  MacFARLAND.  Vice-President. 
MISS  MARY  STREETS,  Secretary  and  Treasurer. 

RADCLIPFB  COLLEGE  LEAGUE CAMBRIDGE. 

Officers. 
MIS^v  LOUISE  BURLEIGH,  President. 
MISsV^-I^B  KELSEY.  Vice-President. 
MISS  GVERTRUDE  NICFIOLS,  Secretary  and  TreeRurer. 


\ 


\ 


\ 


Digitized  by 


Google 


National  Consumers'  League  63 


SMITH  COLLEGE   LEAGUE NOBTHAMPTON. 

Officers. 
MISS  FANNY  HAZEN,  President 
MISS   MARGARET   COOK,   Vlci- President. 
MISS  FRANCES  KRAUS,  Secretary. 
MISS  MARGERY  BRADY,  Treasurer. 

WELLB8LEX  COLLEGE  LEAGUE. 

Officers. 
MISS  MARION  D.  JEWBTT.  President. 
MISS   ELINOR  FARRINGTON,   Secretary  and  Treasurer. 
MISS  HELEN  PAUL,  Corresponding  Secretary. 

Executive  Committee. 
Mi»M  Edith  S.  TuftK.  Faeult}-.  Miss  Helen    Slagle,    1011. 

Miss  I^uise  C.  Whituker,  1910.  Miss  Helen  Reynolds,  1012. 

Miss  Mary  W.  Humphrey,  1913* 


THE  CONSUMERS*   LEAGUE   OF   MISSOURI. 
STATE   LEAGUE — ST.    LOUIS. 

Officers. 
MRS.  JOHN  T.  DAVIS,  President,  47  Portland  Place. 
MRS.  W.  R.  CHIVVIS,  Vice-President. 
MRS.  JOHN  W.  DAY.  Vice-President. 
MRS.  HARRY  JANUARY,  Vice-President 
MRS.  PHILIP  N.  MOORE,  Vice-President 

MISS  L.  8.  KENNETTT,  Recording  Secretary,  5000  McPherson  Avenue. 
MISS  EUGENIE  LODWIC'K,  Corresponding  Secretary,  Ferguson,  St  Louis  County. 
MISS  MARGARET  DYER,  Treasurer,  4065  McPherson  Avenue. 

Board  of  Oovemors. 

Mrs.  Harvey  Mudd.  Mrs.  Hugh  McKlttriok. 

Mrs.  W.  J.  McKittrick.  Mrs.  Gouverneur  Calhoun. 

Miss  Virginia  Stevenson.  Mrs.  Walter  L.  Sheldon. 

Mrs.  Andrew  Murphy.  Mrs.  Holliday  Wear. 

Miss  Cornelia  Fisher.  Mrs.  R.  W.  Shaplelgh. 

Mrs.  H.  H.  Tittmann.  Mrs.  John  T.  Davis. 

Mrs.  W.  R.  Chivvis.  Mrs.  Harry  January. 

Mrs.  John  W.  Day.  Mrs.  Philip  N.  Moore. 

Miss  L.  8.  Kennett  Miss  E.  Lodwlck. 

Miss  Margaret  Dyer.  Mrs.  W.  F.  Stuyvesant 

Miss  Myra  Tutt.  Miss  May  Reber. 


THE  CONSUMERS'  LEAGUE  OF  NEW  JERSEY. 

STATE  LEAGUE. 

Officers. 
MRS.  G.  W.  B.  CUSHING,  President  50  Munn  Avenue,  East  Ornnge. 
MISS    CORNELIA    F.    BRADFORD,    Vice-President,    Whittier    House,    174    Grand 
Street  Jersey  City. 
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MRS.  BRICE  COLLARD.  Tron8nr«-,  29  Montlcello  Avenue.  Jersey  City. 
MRS.  AUGUSTUS  CREVELING,  Recording  Secretary,  32  Glenwood  Avenue, 

City. 
MISS  A.  D.  JAYNES,  Executive  Secretary,  174  (^rand  Street,  Jersey  City. 

Executive  Committee. 


Jersey 


Mrs.  Palmer  Campbell,   Hoboken. 

Mrs.  M.  B.  Kinsley,  Hoboken. 

Miss  Mary  Dlmock,  Elizabeth. 

Mrs.  C.  L.  Thompson,  East  Orange. 

Mrs.  H.  B.  Reed,  Somervlllo. 

Mrs.  Clarence  II.  Kelsey.  East  Orange. 

Mrs.  Henry  P.  Bailey,  East  Orange. 

Mrs.  P.   B.  Carter,  Montclalr. 

Mrs.  Everett  Colby.  West  Orange. 

Miss  Alice  Lakey,  Cranford. 

Mrs.  Stewart  Hartshorn,   Short  Hills. 

Mrs.  Benjamin  Nlcoll,  Morrislown. 

Mrs.  F.  R.  Kellogg,  Morristown. 

Miss  Ellen  Mecum,   Salem. 

Mrs.  C.  L.  Riley,  Plalnfleld. 

Mrs.  S.  Bayard  Dod,  South  Orange. 


Mrs.  A.   D.  Chandler,  Orange. 
Mrs.  John  Moment,  Jersey  City. 
Miss  Rosalie   Wingfield,    Glen    Ridge. 
Mrs.  Waldo  Reed,   Englewood. 
Miss  Antoinette   Hayes.   Madison. 
Miss  Katherine  Falrbairn,  Summit. 
Miss  Cornelia    V.    W.     Halsey,    Morris- 
town. 
Miss  Adelaide  Ball,  Plainfleld. 
Mrs.  Thomas  Craven,  Salem. 
Mrs.  Charles  S.  Gwynne,  Orange. 
Mrs.  Hugh  B.  Reed,  Jr.,  Newark. 
Mrs.  A.  A.  Chambers,  Newark. 
Miss  Marlon  E.  Moreau.  Freehold. 
Miss  Mary  L.  Morse.  Newark. 
Mrs.  Anne  P.   Flltcroft,  Morrlstown. 


D WIGHT    SCHOOL    LEAGUE ENGLEWOOD. 

0/flcer$. 
MISS  CORDELIA  S.  MORCK,  President,  Oil  City.  Pa. 
MISS  JOSEPHINE  WILSON.  Vice-President. 
MISS  PAULINE  PECK,  Secretary. 
MISS  NANCY  MOORE.  Treasurer.     . 


THE  consumers;  LEAGUE  OP  NEW  YORK. 

STATE   LEAGUE. 

Offlcert. 
MRS.  ROBERT  McVICKAR,  President,  269  North  Fulton  Avenue,  Mt.  Vernon. 
MRS.  HERBERT  L.  BAKER.  First  Vice-President,  224  Rich  Avenue,  Mt.  Vernon. 
MRS.  ELMER  BLAIR.  Second  Vice-President,  445  Western  Avenue,  Albany. 
MISS  EDITH  KENDALL,  Third  Vice-President,  14  Central  Park  West,  New  York 

City. 
MRS.  JAMES  A.  GARDNER,  Fourth  Vice-President,  Buflfalo. 

MRS.   WALTER  BURLIN(JAME,  Fifth  Vice-President.   SedgewIck  Farm,   Syracuse. 
MRS.  ARTHUR  BEARDSLEY.  Secretary,  Greenleaf  Farms.  Roxbury,  Conn. 
DR.   MARY  T.   BISSELL,   Executive   Secretary,    17   East  Twenty-sixth   Street,   New 

York  City. 
MRS.  S.  D.  PATTERSON.  Treasurer,  119  Rich  Avenue,  Mt.  Vernon. 

Adrisorp  Board. 

Mr.  Prank  E.  Wade,  Chairman,  Buffalo.         Mr.    Herbert    E.    Mills.    Vassar    College, 


Rev.  James  S.  Blxby.  Ph.D.,  Yonkers. 
Mr.  William  C.  Breed.  New  York  City. 
Hon.    F.    E.    Dawloy.    Director,   Farmers' 

Institute,   Fayetteville. 
Rev.  W.  M.  Gilbert,   St.   Paul's  Church. 

Yonkers. 
Mr.    Russel    Headley.    Attorney,    Excise 

Department.  Albany. 


Voughkeepsia. 

Prof.  J.  W.  .Tenks,  Cornell  University, 
Ithaca. 

Rt.  Rev.  Richard  H.  Nelson,  Bishop  Co- 
adjutor, Albany. 

Dr.  Eugene  H.  Porter,  Commissioner  of 
Health,  Albany. 

Dr.  O.  H.  Rogers,  Y^onkers. 


President  Langdon  Stewardson.  Hobart  College,  Geneva. 
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ALBANY. 

Offtcer9. 
MRS.  WILLIAM  BAYARD  VAN  RENSSELAfJR,  President.  385  State  Street 
MRS.  ELMER  BLAIR,  First  Vlce-rresident,  445  Western  Avenue. 
MISS  8BABURY,   Second  Vice-President,   St.  Agnes'   School. 
MISS  ETHEL  VAN  BENTHUYSEN,  Secretary,  68  South  Swan  Street. 
MRS.   WALTER  L.  PALMER,   Chairman   Committee  on  Legislation.   5   La   Fayette 

Street. 
MISS  MYRTILLA  AVERY,  Chairman  Committee  on  Investigation,  1  Sprague  Place. 

Executive  Committee. 
Mrs.  Walter  L.  Palmer,  Chairman.  Mrs.  George  Douglas  Miller. 

Mrs.  Martin  Glynn.  Mrs.  William  G.  Rice. 

Miss  MyrtUla  Avery.  Mrs.  Simon  W.  Rosendale. 

Mrs.  William  O.  StlUman. 


Bishop  Nelson. 

Dr.  Henry  L.  K.  Shaw. 

Mr.  Lewis  R.  Parker. 


Advisory  Board. 

Father  Walsh. 

Dr.  Howard  Van  Rensselaer. 
Rabbi  S.  H.  Goldenson. 
Dr.  William  J.  Nellls. 


BUFFALO. 

Offlcen. 
MRS.  JAMBS  A.  GARDNER,  President,  403  Franklin  Street. 
MRS.   ROLAND  MEISENBACK,  First  Vice-President,  122  BIdwell  Parkway. 
MRS.  DEXTER  P.  RUMSEY,  Second  Vice-President,  742  Delaware  Avenue. 
MRS.  IRVING  P.  LYON,  Recording  Secretary,  531  Franklin  Street. 
MRS.  CARLTON  R.  JBWETT,  Treasurer,  1209  Main  Street. 
MRS.  THOMAS  K.  MANN,  Corresponding  Secretary,  156  Bryant  Street. 


Honorary  Vice-Presidents. 


Mrs.  John  J.  Albright. 
Mrs.  Cyrus  A.  Allen. 
Mrs.  Bernard  Bartow. 
Rev.  Richard  W.  Boynton. 
Mrs.  Charles  H.  Burnett. 
Rt.  Rev.  Charles  H.  Colton. 
Rev.  Cameron  J.  Davis. 
Dr.  Mary  I.  Denton. 
Mrs.  Charles  H.  Frost. 
Mrs.  William  H.  Gratwlck. 
Mrs.  William   Hamlin. 
Mrs.  Alfred  G.  Hauensteln. 
Miss  Ida  Haven. 
Rev.  S.  V.  V.  Holmes. 
Mr.  George  R.  Howard. 


Mrs.  Dudley  Irwin. 
Miss  Maria  M.  Love. 
Mrs.  Sidney  McDougall. 
Rev.  Phllbrook  II.  Morrell. 
Mrs.  Charles  W.  Pardee. 
Mrs.  James  B.  Parke. 
Miss  Mary  Park. 
Rev.  Dr.  A.  V.  V.  Raymond. 
Mrs.  William  Rogers. 
Mr.  John  R.  Shlllady. 
Mrs.  Carleton  Sprague. 
Mrs.  Frederick  H.  Stevens. 
Mrs.  Charles  H.  Utley. 
Miss  Martha  T.  Williams. 
Mrs.  Richard  Williams. 


ClMirmen  of  Committees. 
MR.  FRANK  B.  WADE,  1106  D.  S.  Morgan  Building,  Legislation. 
MRS.  AUSBURN  D.  DWELLE,  161  St.  James  Place,  Publicity. 
MISS  SARAH  L.  TRUSCOTT,  335  Delaware  Avenue,  Membership. 
MRS.  ROLAND  MEISP^NBACH,  122  BIdwell  Parkway,  Christmas  Shopping. 
MISS  MARY  CHURCHYARD,  169  Mariner  Street.  White  List 
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KINGSTON. 

Of/lcera, 
MRS.  THOMAS  J.   IIICKEY,   President,  446  Broadway. 
MRS.  W.  F.  HOKHN,  Vice-President. 
MRS.  ROBERT  RODIR,  Treasurer  and  Secretary. 

BIT.    VEBNON. 

Officers, 
MRS.  HERBERT  L.  BAKER,  President,  224  Rich  Avenue. 
MRS.  H.  P.  WILLCOX,  First  Vice-President.  20  North  Ninth  Avenue. 
MRS.     ELIZABETH  CRAIGIE,  Second  Vice-President,  208  Rich  Avenue. 
MRS.  GEORGE  W.  DIBBLE.  Third  Vice-President.  275  North  Fulton  Avenue 
MRS.  SAMUEL  D.  PATTERSON,  Fourth  Vice-President,  119  Rich  Avenue. 
MISS  CHARLOTTE  LI8MAN,  Fifth  Vice-President.  165  Park  Avenue. 
MISS  MYRA  BLAKE.  Recording  Secretary,  149  South  Second  Avenue. 
MRS.  W.  B.  8CHOFIELD,  Corresponding  Secretary,  143  Park  Avenue. 
MRS.  W.  U.  PURDY,  Treasurer,  51  North  Tenth  Avenue. 

NEW    TOBK. 

Officers. 
MRS.  FREDERICK  NATHAN,  President,  162  West  Eighty-sixth  Street. 
MISS  HELEN  PHELPS  STOKES.  First  Vice-President,  230  Madison  Avenue. 
MISS  GRACE  POTTER.  Second  Vice-President,  52  Park  Avenue. 
MRS.  G.  K.  B.  WADE,  Treasurer,  155  Bast  Seventy-second  Street. 
MRS.  PERCY  JACKSON.  Recording  Secretary,  28  Fifth  Avenue. 
MRS.  FRANK  I.  COBB,  Corresponding  Secretary.  322  West  Eighty-second  Street. 
MISS  FRANCES  PERKINS,  Executive  Secretary,  105  East  Twenty-second  Street. 

Honorary  Vice-Presidents. 

Miss  Louise  T.  Caldwell.  Mrs.  William  S.  Rainsford. 

Mrs.  Joseph  H.  Choate.  Mrs.  Douglas  Robinson. 

Mrs.  Robert  Fulton  Cutting.  Mrs.  Elliott  F.  Shepard. 

Miss  Grace  Dodge.  Mrs.  Jacob  H.  Schlff. 

Miss  Iselin.  Mrs.  Spencer  Trask. 

Mrs.  Seth  Low.  Mrs.  Frederick  W.  Vanderbilt. 

Mrs.  Henry  Parish,  Jr.  Mrs.  Everett  P.  Wheeler. 

Governing  Board. 

Miss  Amey  Aldrich.  142  E.  33d  St.  Mrs.  Hugh  Munroe  Dewees,  12  W.  18th 

Miss  Mary  L.  Aldrich.  131  E.  66th  St.  St 

Miss  Harriet  Alexander,  4  W.  58th  St.  Miss  Martha  Draper,  18  W.  8th  St. 

Mrs.    Grosvenor    Backus,    Spring    Lane.  Miss   Margaret   Dudley,   413   West   46th 

Englewood,  N.  J.  St. 

Miss  Beatrice  Bend,  563  Park  Ave.  Miss  Margaret   Franklin,   527  W.   110th 

Miss  Clemence  L.  Boardman,  72  W.  45th  St. 

St.  Miss  Pauline  Goldmark.  270  W.  94th  St. 

Miss  Anna  Bogert.  112  E.  39th  St.  Miss  Bell  Gumee,  417  5th  Ave. 

Miss  Elizabeth  Butler,  105  W.  40th  St.  Mrs.  Landreth  H.  King,  314  W.  90th  St. 

Mrs.    William    L.    Colt,    11    Maple    St.,  Miss    Edith    Kendall,    14    Central    Park 

Bronxvllle,  N.  Y.  West. 

Mrg.  Frederick  Crane,  222  Central  Park  Miss  Alice  Lakey,  Cranford.  N.  J. 

South.  Miss  Mny  Mathews,  413  W.  46th  St. 

Mrs.  James  G.  CrQswell,  120  E.  34th  St.  Mm.  Jobn  Mtlholland,  9  Q.  9th  St. 
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Miss  Maude  E.  Miner,  105  W.  10th  St.  Mrs.  llerlwrt  B.  Shonk,  Scarsdale,  N.  Y. 

MiBS  S.  Adeline  Moller,  32  West  37th  St.  Mrs.  Vladimir  Simkhovitch,  26  Jones  St. 

Mrs.  Gilbert  H.  Montague,   109  E.  19th  Miss  Alice  Smith,  26  Jones  St. 

St  Mrs.  Frederick  Swift,  162  B.  74th  St. 

Mrs.    J.   de    Morinni.    19    Chestnut   Hill,  Mrs.  Francis  B.  Thurber,  Jr.,  5  W.  65th 

White  Plains,  N.  Y.  St. 

MisB  Anita  Nellson,  125  E.  57th  St  Miss  Mary  Van   Kleeck,   39  Vj    Washing- 
Mrs.  Benjamin  Nicoll,  18  E.  50th  St.  ton  Square,  West. 

Mrs.    Adolphe    Openhym,    352    Riyerside  Mrs.  Rudolph  Weld,  110  E.  40th  St. 

Drive.  Miss   Elizabeth    Williams,    95    Rlvlngton 
Mrs.  C.  E.  H.  Philllpa,  Glenbrook,  Conn.  St 

Miss  Mary  R.  Sanford,  152  E.  35th  St  Miss  Marie  Winthrop,  90  W.  50th  St. 

Mrs.    William   G.    Shailer,    252   W.    76th  Miss  Carola  Woerishoffer,  HE.  45th  St 

St  Mrs.  Christopher  Wyatt,  75  W.  55th  St 

THE  BROOKLYN  AUXILIARY   OP   THE   CITY   OP   NEW   YORK. 

Offlcert. 
MRS.   STEPHEN  LOINES,  Chairman. 
MRS.  OTTO  IlKINIGKE,  Vice-Chalrman. 
MRS.  EDWARD  W.  ORDWAY,   Delegate-at-T^rge. 
MRS.   CLARK   lU'RNHAM.   Recording   Secretary. 
MRS.  ROBERT  t.   DICKINSON,  Corresponding  Secretary. 
MISS  ELMA   LOINES,  Treasurer. 
MRS.  DUDLEY   ROBERTS,  Auditor. 

Chairmen  of  Committees. 
MRS.  J.  ELLIOT  LANGSTAFP,  Child  Labor. 
MRS.  WENDELL  T.  BUSH.  Legislation. 
MRS.  SILAS  H.  BKTTS.  Working  Conditions  and  Labor. 
MISS  MABEL  STONE.  Meetings  and  Speakers. 
MRS.   SPENCER  S.  ROCHE,  Press  and  Printing. 

8YRACDSB. 

Officers. 
MRS.  HORACE  A.  BATON,  Prosldent,  009  Comstock  Avenue. 
MRS.  CHARLES  W.   ANDREWS.   Vice-President  216  Highland  Avenue. 
MISS  DOROTHY  HAZARD,  Secretary.  Upland  Farm. 
MRS.  GARVIN  DENBY,  Treasurer,  West  Genesee  Street 

CTICA. 

Officers. 
MISS  LUCY  CARLISLE  WATSON.  President,  270  Genesee  Street. 
MRS.  F.  S.  KELLOGG,  Vice-President  New  York  Mills,  N.  Y. 
MISS  JANET  PRICE,  Treasurer,  293  Genesee  Street. 
MISS  EFFIE  J.  HEMMENS.  Recording  Secretary,  4  William  Street. 
MISS  GRACE  V.  BUTCHER,  Corresponding  Secretary,  30  Court  Street 


Officers. 
MRS.  ANSON  BALDWIN,  President,  11  Dudley  Place. 
MRS.  ARTHUR  L.  LIVERMORE,  Vice-President.  144  Park  Avenue. 
MRS.  LOUIS  TURK,  Secretary,  718  North  Broadway. 
AIRS.   CHARLES  PHILIP  EASTON,  Treasurer. 
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MK8.    DOW'8    Hrif(M)L  — BRURCLIFF    MAMOB. 
OfliCCI'B. 

MISS  O.  STIMSON.  I*re8idenl 

MISS  H.  urNING,   Vk-e  rrt^lde&t. 

MI8S  n.  BRIFF.  Setrotary. 

M1S8   IIARRIBTTE   DOUULASS,  Treasurer. 

ST.   AGNK8    RCHOOL ALBANY. 

Ojlloerf. 
MISS  KATE  O.  CHILD,  President 
MISS   JESSIE  LAMPORT,   Secretary. 
MISS  RUTH  WI8TAR   PISHGR,  Treasurer. 

VASSAB   COLUCOB    LBAOrS — POrGHKBBPSIB. 

Officers. 
MISS  HELEN  PAINK.  President. 
MISS   ELlZABFmi    KITTREDUE,   Secretary. 
MISS  RUTH  THBIS.  Treasurer. 


THE  CONSUMERS'  LEAGUE  OP  OHIO- 

BTATB   LBAOrE CLEVELAND. 

01ficer9. 
MISS  MTRTA  L.  JONES.  President,  3942  Prospect  Ayenue. 
MISS  MARY  E.  PARSONS.  First   Vice-President,  Alta  House.  Mayfleld  Road. 
MRS.  F.  H.  GOFF.  Second  Vice-President.  Lake  Siiore  Boulevard. 
MRS.  JOHN  II.  LOTZ.  Recording  Secretary.  Alta  House,  Mayfleld  Road. 
MISS  KFFIE  SERENA  WAGAR.  Corresponding  Secretary,   14710  Detroit  Avenue. 
MISS    BERTHA    M.    STEVENS.    Executive    Secretary,    Goodrich    House,    612    St. 

Clair  Avenue. 
MISS  JEAN  BACKUS,  Treasurer.  2215  East  Forty-sixth  Street.. 

Executive  Committee. 

Mrs.    Elroy    M.    Avery,    2831    Woodhlll  Miss  Helen  Lester.  T.  W.  C.  A. 

Road.  Miss  Adele  McKinnle,  2049  B.  71st  St. 

Mrs.  Newton  D.  Balcer,  1840  E.  24th  St.  Miss  Margaret  Nash,  2330  Euclid  Ave. 

Mrs.  A.  T.  Brewer,  5704  Hawthorne  Ave.  Miss  Belle  Sberwin.  6529  Euclid  Ave. 

Mrs.  John  H.  Chase,  Goodrich  House.  Mrs.  Paul  Sutphen,  3013  Prospect  Ave. 

Mrs.  Robert  Deming,  7605  Hough  Ave.  Mrs.    Howard    S.   Thayer.   2272   Murray 
Mrs.  Howard  P.  Eells,  3029  Prospect  Ave.  Hill  Ave. 

Mrs.  O.  F.  Emerson,  98  Wadena  St.  Mrs.  Charles  F.  Thwing,  11109  Bellflower 
Miss  Marcia  Henry.  The  Seville,  corner  Ave. 

E.  55th  St.  and  Prospect  Ave.  Mrs.  Raymond  L.  Tweedy,  11706  Kelton 
Miss  Elizabeth  Hibben,  Associated  Char-  Ave. 

ities.  Miss  Effle  S.  Wagar,  14719  Detroit  Ave. 

Miss  Marie  Jenney  Howe,  1844  E.  86th  Mrs.  Leopold  J.  Wolf,  11201   Bellflower 

Bt.  Ave. 
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Honorary  Vice-Presidents, 
Prof.    Henry    B.    Bourne,    2180    Cornell      Miss  Harriet  L.  Keeler,  HE.  97th  St. 


Road. 
Ml88    Mar  J    Evans,    Lake    Erie   College, 

PainesTlUe. 
Mrs.    J  limes    R.    Garfield.    2137    I^    Roy 

Place,  Washington,  D.   C. 
Rabbi  Moses  J.  Orles,  2045  E.  93d  St. 
Mr.  B.  W.  Haines,  1820  B.  65th  St. 
Mrs.  A.  A.  F.  Johnston,  Oberlin  College. 


President  Herbert 'Welch. 


Miss    Mary    Keffer,    Lake    Erie    College, 

Palnosyille. 
Rt.    Rev.    W.    A.    T^eonard,    3054    Euclid 

Ave. 
Mr.  William  G.  Mather.  1369  Euclid  Ave. 
Prof.   Emma  M.   Perkins,   2125  Adelbert 

Road. 
Mrs.  M.  B  Schwab,  2416  E.  40th  St. 


CINCINNATI. 

Officers. 

MRS.  SAMUEL  E.  HILLIS,  President,  911  Marlon  Avenue,  Avondale.  Cincinnati. 

MR.  F.  M.  MINOR,  First  Vice-President,  224  West  Liberty  Street,  Cincinnati. 

MISS  M.  LOUISE  ARMSTRONG,  Recording  Secretary,  271  McGregor  Avenue,  Mt. 
Auburn,  Cincinnati. 

MISS  M.  LOUISE  SPRIGG,  Corresponding  Secretary.  3027  Reading  Road.  Cin- 
cinnati. 

MRS.   WALTER  J.   FRBIBERG,  Treasurer,   3583  Alaska  Avenue,  Avondale. 


Mrs.  Davis  C.  Anderson. 
Mrs.  A.  H.  Chatfleld. 
Mrs.  C.  R.  Holmes. 
Mrs.  David    B.    Gamble. 
Mrs.  Austin  Goodman. 
Mrs.  A.  Howard  Hinkle. 


Miss  Edith   Campbell. 
Mrs.  Howard  Ferris. 
Miss  Fanny  Field. 
Mrs.  George  A.  Fitch. 
Miss  Geraldine  Gordon. 


Honorary  Vice-Presidents. 

Mrs.  Nicholas  Longworth. 
Mrs.  Lawrence  Maxwell. 
Mrs.  H.  Thane  Miller. 
Mr.  P.  V.  N.  Meyers. 
Mrs.  James  H.  Perkins. 
Mrs.  William  Cooper  Procter. 
Mrs.  C.  P.  Taft. 

Bweouliffe  Board. 

Miss  Emilie  W.  McVea. 
Miss  Elizabeth  Merrill. 
Mrs.  D.  S.  Oliver. 
Miss  Josephine  P.    Simrall. 
Mrs.  J.  O.  White. 


THE  CONSUMERS*  LEAGUE  OF  OREGON. 

STATS  LBAaUB — PORTLAND. 

Officers. 
MRS.  HENRY  RUSSELL  TALBOT,  President,  140  East  Twelfth  Street. 
MRS.  MILLIE  R.  TRUMBULL,  First   Vice-President.  305  Jefferson   Street. 
MISS  M.  R.  BURKE.  Second  Vice-President,  651   Hoyt  Street. 
MRS.  E.  B.  COLWELL,  Third  Vice-Prsidcnt,  975  Corbett  Street. 
MISS  K.  L.  TREVETT,  Corresponding  Secretary,  777  Flanders  Street. 
MISS  FREDRIKA   VAN  BBNSCHOTEN.  Treasurer,   Portland  Academy. 
MRS.  WILLIAM  P.  GANNETT,  Recording  Secretary.  Chetapa  Apartments. 


Directors. 


Mrs.  Frank  Jerome  Durham,  231  Lumber 
Exchange  Building. 

Mrs.  W.  B.  Ayer,  19th  and  Johnson  Sts. 

Mrs.  Helen  liOdd  Corbett,  6th  and  Jeffer- 
son Sts. 


Mrs.  O.  B.  Ballou,  690  Irving  St. 
Mrs.  Fred  W.  Perry,  472  Mildred  Ave. 
Mrs.  A.  E.  Rockey.  778  Flanders  St. 
Mrs.  Gordon  Voorhles,  622  Kearney  St. 
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THE  CONSUMERS*   LEAGUE  OP  PENNSYLVANIA. 

STATE  LBAQUB. 

MRS.  SAMUEL  8.  PELS.  President,  Thirtj-ninth  and  Walnut  Streets,  Philadelphia. 
MRS.  WILLIAM  J.  ASKIN,  Pirst  Vice-President,  5412  Howe  Street,  Pittsburgh. 
MRS.  S.  BURNS  WESTON,  Second  Vice-President.  Merlon  Station.  Pa. 
MRS.  8.  L.  SEYMOUR,  Third  Vice-President.  403  Caleb  Avenue.  Sewickley. 
MR.  GEORGE  BURNHAM,  Jr.,  Treasurer,  1218  Chestnut  Street,  Philadelphia. 
MISS  ANNA  C.  WATMOUGH.  Secretary.  Chestnut  Hill,  Philadelphia. 

•    Council. 

Mrs.  J.   Nicholas  Mitchell,   1505   Spruce  Mrs.    Ellis    Thompson,    The    Covington. 
St.,  Philadelphia.  Philadelphia. 

Mrs.  R.  R.  Porter  Bradford,  146  W.  lie-  Miss   Florence  L.   Sanville,   331   Wither- 
high  Ave.,  Philadelphia.  spoon  Building,   Philadelphia. 

Miss   Laura   N.   Piatt,   237   S.   18th    St..  Mrs.  J.  L.  Dlsque,  S.  Negloy  Ave.,  Pitts- 
Philadelphia,  burgh. 

Mrs.  Joseph  C.  Fraley,  10th  and  Clinton  Mrs.  Franklin  P.  lams,  Bakewell  Bulld- 
Sts.,  Philadelphia.  ing,  Pittsburgh. 

Miss  Fanny  T.  Cochran,  131  8.  22d  St..  Mrs.  W.  R.  Jones,  Forest  Ave.,  Ben  Avoti, 
Philadelphia.  Pittsburgh. 

Mrs.    William    8.    Grant.    Jr..    2202    St.  Ml»s  Louise  Hempstead,  Meadville,  Pa. 
James  Place,  Philadelphia. 

MEADVILLK. 

Officers. 
MISS  MARY  A.  FLOWER.  President. 
MRS.    F.    C.    SOUTH  WORTH,    Vice-President. 
MRS.  MANLEY  O.  BROWN,  Treasurer. 
Miss  EDITH  J.  RODDY,  Secretary. 

PHILADELPHIA. 

Officers. 
MRS.  WILLIAM  8.  GRANT,  JR.,  President,  2202  St.  James  Place. 
MRS.   SAMUEL  8.  PELS.  Vice-President,  Thirty-ninth  and  Walnut  StreeU. 
MRS.  J.   NICHOLAS  MITCHELL.  Vice-President.   1505  Spruce  Street. 
MISS  ANNA  C.  WATMOUGH,   Vice-President,  Chestnut  Hill. 
MISS  FANNY  TRAVIS  COCHRAN,  Recording  Secretary,  131  South  Twenty-second 

Street. 
MRS.  ROLLIN  NORRIS,  Treasurer,  Ardmore.  Pa. 
MISS  FLORENCE  L.  SANVILL^.  Executive  Secretary,  331  Witherspoon  Building. 

Directors. 

.Mrs.  R.  R.  P.  Bradford.  146  W.  Lehigh  Mrs.  Martha  P.  Falconer,  000  N.  22d  St. 

Ave.  Mrs.  Joseph  C.  Fraley,  10th  and  Clinton 
Miss  M.  E.  Bates,  Swnrthmore  College.  Sts. 

Mrs.    H.    II.    Collins.    Jr.,    Bryn    Mawr  Miss  Grace  Smucker,  Overbrook,  Pa. 

College.  Mrs.  J.  Gurney  Taylor.  6041  Drexel  Road. 

Mrs.  Walter  Cope.  Mrs.  Ellis  Thompson.  The  Covington. 

Mrs.  Frederick  Corbus,  Bryn  Mawr.  Miss  Esther  Wostcott.  1427  Spruce  St. 

Mrs.  F.  V.  Chambers,  Mt.  Airy.  Pa.  Miss  Marion  Parris.  Bryn  Mawr  College. 

Miss  Anna  F.  Davies.  433  Christian  St.  Miss  Laura  N.  Piatt.  237  8.  18th  St. 

Miss  Margaret  Denniston.  Miss  Florence  Watson. 

Mrs.   Norman  Ellison.  Mrs.  S.  Burns  Weston.  Merlon. 
Miss  Emily  Read  Fox,  I^gan  P.  O.,  Pa. 


Digitized  by 


Google 


National  Consumers'  League 


71 


BBTN    MAWK    COLLBGB    LEAGUE— SBTN    MAWB. 

Officers. 
MISS  DOROTHY  WOLFF,  President. 
MISS  SARAH  ATHERTON.  Secretary  and  Treasurer. 
MISS  MARION  PARRIS.  Advisory  Officer. 

WESTEBN   PENNSYLVANIA. 

Officers. 
MISS  ELIZA  ARMSTRONG,  Honorary  President,  525  Shady  Avenue,  Pittsburgh. 
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THE  PROBLEM  BEFORE  THE  NATIONAL  MONETARY 

COMMISSION 


By  Honorable  A.  Piatt  Andrew, 

Assistant  Secretary  of  the  Treasury  and  Special  Assistant  of  the 

National  Monetary  Commission,  Washington,  D.  C. 


About  three  years  ago  most  of  us  found  ourselves  in  a  country 
where  business  was  conducted  by  curious  methods.  It  was  a  large 
and  prosperous  country  whose  people  had  long  prided  themselves 
upon  their  achievements  in  business  and  upon  the  superiority  of 
their  commercial  and  financial  equipment,  yet,  singularly  enough, 
in  all  of  the  leading  cities  of  the  country  coin  and  legally  authorized 
currency  circulated  at  a  premium,  while  the  usual  means  of  payment 
were  inconvertible  notes  issued  without  any  sanction  of  law  by 
banks,  railroads,  mining  companies  and  other  firms.  At  the  time 
of  which  I  write,  conditions  had  reached  such  a  state  of  demoraliza- 
tion that  any  one  who  had  a  payment  to  make  and  felt  so  inclined, 
issued  notes  instead  of  paying  cash.  These  notes  in  a  majority  of 
cases  offered  no  promise  of  immediate  redemption;  in  the  case  of 
some  issues  they  frankly  stated  that  they  would  only  be  repaid  when 
the  issuers  deemed  it  advisable ;  in  other  cases  they  stated  that  due 
notice  of  redemption  would  be  given  in  the  daily  papers;  occa- 
sionally they  purported  to  be  payable  to  Richard  Roe  or  John  Smith, 
or  some  other  fictitious  character ;  but  ordinarily  they  were  launched 
with  the  simple  statemient  that  they  would  be  received  by  their 
issuers  and  certain  other  affiliated  firms.  I  made  a  collection  at 
that  time  of  nearly  two  hundred  different  varieties  of  this  peculiar 
currency  and  as  the  occasion  will  probably  never  again  occur  when 
such  a  collection  of  private,  illegal,  irredeemable  paper  money  can 
be  made  in  any  highly  developed  country,  I  anticipate  that  my  collec- 
tion will  not  improbably  become  in  the  future  an  object  of  curiosity 
and  value.  I  have  several  times  had  occasion  to  show  samples  of 
the  collection  to  European  bankers,  and  have  found  that  they  excited 
much  curiosity,  for  nothing  like  them  has  been  seen  elsewhere  than 
in  this  country  for  the  greater  part  of  a  century. 

There  were  no  less  than  twenty-five  thousand  banks  in  the 
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country  under  consideration,  but  the  majority  of  them  had  suddenly 
curtailed  the  facilities  which  they  usually  extended  to  the  public- 
It  was  in  the  autumn  months  just  as  bountiful  crops,  vastly  exceed- 
ing in  amount  those  of  any  other  country  in  the  world,  were  being 
brought  to  market,  but  on  account  of  the  peculiarities  of  the  banking 
system  these  crops  could  only  be  marketed  with  the  greatest  diffi- 
culty and  at  a  heavy  loss.  The  25,000  banks  were  so  singularly 
unrelated  and  independent  of  each  other  that  the  majority  of  them 
had  simultaneously  engaged  in  a  life  and  death  contest  with  each 
other,  forgetting  for  the  time  being  the  solidarity  of  their  mutual 
interests  and  their  common  responsibility  to  the  community  at  large. 
Two-thirds  of  the  banks  of  the  country  had  entered  upon  an  inter- 
necine struggle  to  obtain  cash,  had  ceased  to  extend  credit  to  their 
customers,  had  suspended  cash  payments  and  were  hoarding  such 
money  as  they  had.  What  was  the  result  ?  During  a  season  when 
nature  was  offering  plentiful  harvests,  farmers  and  dealers  in 
produce  were  refused  credit  to  handle  their  crops  at  the  very 
moment  when  credit  was  indispensable,  and  when  they  had  every 
reason  to  expect  that  it  would  be  granted.  The  owners  of  factories 
which  had  hitherto  been  working  overtime  were  now  for  a  similar 
reason  obliged  to  close  them  down.  Railroads  which  had  been 
running  to  their  utmost  capacity  suddenly  found  themselves  bur- 
dened with  idle  cars.  Thousands  of  men  were  thrown  out  of  work, 
thousands  of  firms  went  into  bankruptcy,  and  the  trade  of  the 
country  came  to  a  standstill,  because  the  credit  system  of  the  country 
had  ceased  to  operate. 

Such  singularly  crude  forms  of  inconvertible  paper  money  and 
such  general  disorganization  in  the  banking  arrangements  an  unin- 
formed foreigner  would  doubtless  assume  must  have  been  the  result 
of  a  disastrous  war.  He  would  imagine  that  such  a  situation  could 
only  have  arisen  as  news  of  defeat  after  defeat  had  terrified  men 
out  of  their  reason  and  made  them  despair  of  the  survival  of  law 
and  government,  but  this  was  not  the  case.  There  was  no  disastrous 
war,  nor  had  there  been  any  threat  of  war.  There  was  not  the 
remotest  hint  of  political  revolution,  nor  were  there  disruptive  labor 
troubles.  There  had  been  no  conflagrations  or  national  catastrophes. 
There  was  no  explanation  of  the  condition  of  the  country's  business 
in  the  political,  industrial  and  physical  events  of  the  time. 

Unfortunately  it  is  not  necessary  to  mention  the  name  of  the 
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country  whose  discreditable  conditions  I  have  been  describing.  No 
property  holders  in  America  would  mistake  the  description  for  a 
picture  of  conditions  in  Central  America  or  the  Philippines,  how- 
ever glad  he  might  be  to  be  able  to  do  so.  We  do  not  regard  the 
United  States  as  still  undeveloped  in  most  respects,  or  as  poorly 
equipped  with  the  institutions  and  arrangements  of  civilization,  and 
yet  the  collapse  of  our  currency  and  banking  arrangements  which 
I  hai^e  described  was  not  a  unique  experience  in  this  country's 
history.  Similar  conditions  have  occurred  here  before  not  infre- 
quently and  they  have  similarly  been  without  any  visible  cause.  In 
1893,  ^^^  twenty  years  before  that,  in  1873,  and  intermittently 
during  the  earlier  phases  of  the  country's  history,  as  well  as  in  1907, 
a  majority  of  the  banks  have  suspended  payments,  inconvertible 
and  illegal  paper  money  has  taken  the  place  of  coin  and  legal  tender 
and  the  business  of  the  country  has  been  brought  to  an  abrupt  and 
disastrous  halt. 

Yet  in  none  of  the  leading  countries  of  Europe  during  the 
past  hundred  years,  except  in  periods  of  war  and  revolution,  has 
there  been  any  such  general  collapse  of  credit  and  general  suspen- 
sion of  the  banks  as  that  which  I  have  been  describing.  In  England 
one  has  to  go  back  to  the  period  of  the  Napoleonic  wars  to  find  such 
a  premium  on  money  as  was  witnessed  in  this  country  in  November 
and  December  of  1907.  In  Germany  no  such  suspension  of  pay- 
ments and  premium  upon  money  has  occurred  since  the  German 
Empire  was  founded,  nor,  so  far  as  I  know,  among  the  German 
states  for  a  long  time  before.'  In  France,  even  during  the  troubled 
years  from  1870  to  1873,  when  the  country  was  overwhelmed  with 
one  catastrophe  after  another,  including  the  war  with  Prussia  and 
the  Commune  and  the  payment  of  the  Great  Indemnity,  the  premium 
on  coin  was  only  on  one  occasion  as  high  as  was  the  premium  on 
money  in  New  York  for  several  months  in  the  quiet  autumn  of 
1907. 

I  do  not  mean  to  imply  that  there  has  not  been  in  these  countries 
an  unceasing  alternation  of  trade  activity  and  trade  relaxation. 
There  have  been  fat  years  and  lean  years  in  every  country  ever 
since  Adam  delved  and  Eve  span.  Nor  do  I  mean  to  imply  that 
there  have  not  been  g^eat  failures  of  banks  and  business  firms  of 
all  sorts.  They  will  not  cease  to  occur  until  human  honor  j^nd 
human  judgment  and  knowledge  cease  to  have  bounds.     In  Great 
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Britain  powerful  banks  have  failed,  like  the  firm  of  Overend  Gurney 
in  1866,  the  Bank  of  Glasgow  in  1878,  or  the  Baring  Brothers  in 
1890.  In  France  great  banking  firms  have  gone  to  the  wall,  like 
the  Union  Generale  in  1882,  and  the  Comptoir  d'Escompte  in  1899. 
In  Germany  there  have  been  great  financial  bankruptcies  like  that 
of  the  Leipziger  Bank  in  1901.  The  essential  and  impressive  fact, 
however,  is  this,  that  upon  all  of  these  occasions  there  has  been 
leadership  and  the  situation  has  been  kept  firmly  in  hand;  there 
has  been  no  infectious  panic  and  no  general  rout  in  which  innocent 
and  guilty  alike  were  crushed  to  earth ;  the  failures  in  each  of  these 
cases  have  been  confined  for  the  most  part  to  the  persons  and  firms 
who  had  been  responsible  for  previous  excesses. 

It  was  on  account  of  this  striking  contrast  between  experiences 
here  in  America  and  conditions  abroad  that  the  National  Monetary 
Commission,  in  undertaking  its  investigation  of  possible  means  for 
improving  the  credit  arrangements  of  this  country,  began  by 
examining  the  banking  institutions,  customs,  and  regulations  of  the 
leading  countries  of  Europe.  If  among  other  people  in  most  respects 
not  unlike  ourselves,  financial  panics  do  not  occur  and  the  credit 
systems  maintain  themselves  intact  in  the  face  of  stress  and  strain, 
then  the  reasons  for  that  difference  require  examination.  In  the 
summer  of  1908,  shortly  after  the  appointment  of  the  commission, 
several  of  its  representatives  visited  England,  France  and  Germany, 
the  three  countries  of  Europe  in  which  conditions  most  closely 
resemble  our  own,  examining  their  banking  systems  by  personal 
interviews  with  the  directors  and  managers  of  the  leading  banks 
and  arranging  for  the  preparation  of  papers  and  monographs  by  the 
leading  authorities  of  those  countries.  Since  then  representatives 
of  the  commission  have  also  been  deputed  to  investigate  the  banking 
systems  of  most  of  the  other  leading  countries,  including  Canada, 
Scotland,  Belgium,  Sweden,  Switzerland,  Italy,  Russia,  Mexico,  and 
Japan. 

In  all  of  these  countries  the  liveliest  interest  in  the  work  of  the 
commission  was  manifested.  It  was  borne  in  upon  us  time  and 
again  that  our  problem  was  a  world  problem,  and  that  Europe  and 
the  rest  of  the  world  had  suffered  from  the  consequences  of  the 
American  panic  of  1907  only  slightly  less  than  America  herself.  I 
remember  an  interview  in  London  during  the  summer  of  1909  with 
a  representative  of  the  Bank  of  Sweden,  who  told  us  how  even  in 

(482) 


Digitized  by 


Google 


The  Problem  Before  the  National  Monetary  Commission        5 

his  country,  which  seems  to  be  fairly  disconnected  from  our  own, 
business  had  suffered  long  and  heavily  from  the  American  panic  of 
1907,  and  I  recall  also  in  this  connection  a  dispatch  from  Signore 
Luzzatti,  now  Prime  Minister  of  Italy,  whom  we  had  invited  to 
prepare  a  paper  upon  banking  conditions  in  Italy,  and  who  cabled 
back  that  he  would  be  very  happy  to  contribute  to  the  work  of  the 
American  Monetary  Commission,  upon  which,  as  he  believed,  the 
monetary  peace  of  the  entire  world  depended. 

For  two  years  the  commission  has  been  collecting  material  con- 
cerning the  banking  systems  of  the  more  important  countries.  The 
leading  financial  editors,  bankers,  government  officials  and  univer- 
sity professors  in  Europe  and  America,  and  even  in  tht  Orient,  have 
contributed  to  the  commission's  publications,  which  constitute  a 
library  of  more  than  forty  volumes.  The  publications  of  the  National 
Monetary  Commission  thus  furnish  an  unparalleled  opportunity  for 
those  who  are  interested  in  American  financial  problems  to  make  a 
comparative  study  of  conditions  and  experiences  here  and  abroad. 
The  public  and  Congress  are  equipped  to-day  as  they  have  never 
been  before  in  the  case  of  any  other  great  problem,  with  the  most 
expert  knowledge  which  the  whole  world  has  to  offer. 

No  one  can  foresee  what  the  commission  may  eventually  agree 
to  propose,  but  without  in  the  remotest  manner  pretending  to  indi- 
cate what  they  are  likely  to  recommend,  it  may  not  be  inappropriate 
to  direct  attention  to  some  of  the  respects  in  which  the  banking 
arrangements  of  European  countries  differ  from  our  own.  Not 
because  any  one  believes  that  we  ought  to  adopt,  or  that  we  could 
adopt  in  this  country,  the  specific  arrangements  of  any  other  country, 
but  because  the  experiences  of  the  older  world  may  possibly  yield 
some  general  suggestions  which  can  be  modified  and  adapted  to  our 
own  peculiar  conditions.  This  is  easily  done,  and  in  the  remaining 
pages  I  shall  accordingly  direct  attention  to  certain  broad  and 
general  features  in  which  the  banking  practices  and  regulations  of 
all  European  countries  coincide,  and  in  regard  to  which  banking 
arrangements  in  America  are  peculiar. 

First  of  all,  the  American  observer  is  sure  to  be  impressed  by 
the  fact  that  the  banks  of  European  countries  form  parts  of  a  co- 
herent system,  subject  in  a  greater  or  less  degree  to  common  leader- 
ship.     No   matter  what   country  you   have   in   mind,   whether  a 
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monarchy  or  a  republic,  you  will  invariably  find  some  sort  of  an 
institution  which,  on  account  of  its  preponderant  capital,  its  peculiar 
privileges,  its  relations  to  the  government,  or  on  account  of  the 
recognized  disinterestedness  of  its  policy,  is  able  to  exert  a  con- 
trolling influence  over  the  other  banking  institutions.  Its  officers 
are  recognized  guardians  of  the  country's  credit.  They  survey 
conditions  with  an  eye  cast  beyond  the  immediate  future,  and  with 
a  regard  directed  not  merely  to  the  prosperity  of  one  section,  but 
to  the  growth  and  development  of  all  sections  of  the  country.  If 
credit  seems  to  be  expanding  feverishly  at  certain  times  or  in  certain 
lines,  their  influence  is  directed  to  impede  excessive  advance.  If 
a  safely  managed  and  solvent  bank  finds  itself  in  temporary  diffi- 
culties owing  to  conditions  which  it  could  not  have  foreseen  or 
guarded  against  they  will  render  assistance  until  the  strain  is 
relaxed,  and  if,  because  of  an  unexpected  catastrophe  the  confidence 
of  the  community  tends  to  be  unsettled,  they  are  able  to  prevent 
the  disorder  from  spreading.  Such  leading  and  influential  institu- 
tions, organized  not  with  the  primary  object  of  obtaining  dividends 
for  their  stockholders,  but  organized  and  managed  to  support  the 
public  credit  and  the  common  interests  of  the  country,  play  a  pre- 
dominant role  in  the  banking  organization  of  every  European  nation. 
Their  functions  and  the  details  of  tlieir  organization  differ  from 
one  country  to  another,  but  they  coincide  in  the  facilities  which  they 
extend  to  other  banks  and  the  preponderant  influence  which  they 
exert  over  them,  and  in  the  fact  that  their  officers  and  directors 
recognize  an  unusual  measure  of  public  responsibility. 

No  phase  of  recent  American  banking  is  more  striking  than  the 
groping  of  our  25,000  independent  banks  toward  some  coherent 
organization  and  leadership.  This  is  shown  not  merely  in  the  con- 
solidation of  great  city  banks  and  the  affiliation  of  banks  and  trust 
companies,  but  in  the  development  of  association  and  joint  control 
through  the  clearing  houses,  and  the  absorption  on  the  part  of  these 
institutions  of  new  and  far-reaching  functions.  The  adoption  of 
methods  of  mutual  supervision  through  clearing  house  bank  exami- 
nations which  has  been  so  much  in  evidence  in  western  and  middle 
western  cities  during  recent  years  is  one  step  in  this  direction.  The 
more  careful  regulations  governing  the  conduct  of  firms  which  are 
admitted  to  membership  in  the  clearing  house,  and  with  regard  to 
the  non-member  institutions  which  clear  through  members,  about 
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which  so  much  controversy  has  centered  during  recent  years  in 
New  York,  is  another  instance  of  the  same  tendency.  Above  all,  the 
resort  to  clearing  house  loan  certificates  in  times  of  unsettlement 
which  became  so  surprisingly  general  throughout  the  country  in 
1907  is  the  best  illustration  of  the  way  in  which  our  banks  are  forced 
at  times  to  act  together  under  common  leadership.  It  shows,  too, 
how  an  ingenious  people  can  improvise  a  needed  institution  if  it 
does  not  already  exist.  The  operations  of  the  clearing  house  asso- 
ciations during  the  panic  of  1907  were  essentially  akin  to  the 
ordinary  functions  of  the  Bank  of  England,  the  Reichsbank,  and  the 
Bank  of  France.  With  the  banks  as  customers,  these  clearing  house 
associations  made  loans  on  collateral,  rediscounted  notes,  and  made 
the  reserves  of  all  of  the  banks  available  for  each  other  in  prac- 
tically the  same  way  as  do  the  great  national  banks  of  Europe.  The 
operations  were  of  an  identical  nature,  but  there  were  two  essential 
differences  in  form  and  in  measure  of  effectiveness.  First,  the 
arrangements  had  to  be  devised  in  the  stress  of  an  emergency,  and 
only  began  to  operate  after  the  panic  had  become  acute,  and  it 
was  no  longer  possible  to  forestall  the  general  collapse.  Second, 
there  was  no  general  clearing  house  association  for  the  country  as 
a  whole,  and  even  though  the  banks  of  each  locality  were  able  by  a 
belated  expedient  to  pool  their  reserves  and  transform  their  com- 
mercial paper  into  available,  liquid  assets,  there  was  no  arrangement 
for  a  similar  settlement  of  accounts  as  between  different  cities. 
Hence  the  struggle  which  was  witnessed  of  each  locality  endeavor- 
ing to  fortify  itself  at  the  expense  of  every  other  locality — a 
spectacle  which  could  not  have  occurred  in  any  European  country 
and  which  we  ought  to  make  impossible  of  recurrence  here. 

Another  respect  in  which  the  banking  arrangements  of  other 
countries  differ  from  those  of  our  own  lies  in  the  greater  mobility 
of  their  reserves.  This  is  partly  due  to  the  absence  of  any  require- 
ment that  a  proportionate  minimum  of  actual  cash  be  maintained 
inviolate  against  all  deposits, — a  requirement  which  exists  in  our 
national  banking  law  and  has  been  copied  to  some  extent  in  the 
banking  laws  of  most  of  the  states,  but  which  has  no  counterpart, 
so  far  as  I  am  aware,  in  the  legislation  of  any  other  country  in  the 
world.  With  us  it  fixes  an  uncompromising  limit  to  the  expansion 
of  loans  aad  discounts  and  prevents  the  reserves  of  our  banks  from 

(485) 


Digitized  by 


Google 


8  The  Annals  of  the  American  Academy 

really  serving  as  reserves.  From  the  instant  that  the  required 
reserve  has  been  touched,  no  matter  how  critical  the  need,  if  the 
law  is  strictly  enforced,  no  further  accommodation  can  be  granted. 
There  are  no  such  restrictions  in  other  important  countries  where 
most  of  the  reserves  are  pooled  in  the  central  institution  and  where 
the  usual  practice  in  periods  of  unsettlement  is  to  lend  and  discount 
freely  to  all  who  have  legitimate  requirements.  Thus  panics  are 
suppressed  elsewhere  as  gypsy  moths  or  other  pests  are  suppressed, 
while  ttiey  are  still  in  embryo.  The  requirement  of  an  unusable 
cash  reserve  against  deposits  is  peculiar  to  our  system  alone.  One 
of  the  German  bankers  whom  we  interviewed  last  year,  described 
the  American  reserve  system  very  aptly  by  comparing  it  to  the 
regulations  with  regard  to  cab-stands  in  the  city  of  Berlin,  where 
the  law  demands  that  there  shall  always  be  at  least  one  vehicle  at 
each  of  the  appointed  stands.  Under  this  law,  a  man  returning 
home  in  the  course  of  a  wet  and  windy  night  and  finding  a  cab  on 
the  street  corner  may  be  unable  to  employ  the  cab  because  the  law 
provides  that  there  must  always  be  a  reserve  of  one  cab  at  each  of 
the  appointed  stands.  So,  no  matter  what  the  exigency,  no  matter 
how  insistently  a  precarious  situation  in  the  financial  world  demands 
a  liberal  extension  of  accommodation  on  the  part  of  the  banks,  our 
institutions,  unlike  tho<;e  of  any  other  banking  system  in  the  world, 
are  prevented  from  responding  to  these  demands  by  this  uncom- 
promising restriction  of  de|)osits  to  an  untrespassable  maximum 
proportioned  to  the  cash  reserves. 

The  reserves  of  the  banks  in  European  countries  are  more 
mobile  than  our  own  for  another  and  more  important  reason.  In 
England,  or  France,  or  Germany,  or  in  any  of  the  other  important 
countries,  the  banks  are  accustomed  to  consider  as  equivalent  to 
cash  actually  held  in  their  own  vaults,  the  balances  held  for  them  by 
their  great  central  institutions.  If  because  of  the  seasonal  recur- 
rence of  increasing  credit  demands,  or  on  account  of  temporary 
unsettlement  of  confidence,  tlie  reserves  of  the  banks  need  to  be 
strengthened,  such  increases  can  always  be  eflFected  by  the  indi- 
vidual banks  by  transferring  to  the  central  institution  some  of  their 
bills-receivable,  or  commercial  paper,  and  receiving  in  exchange 
through  the  direct  or  indirect  process  of  rediscount,  an  increased 
balance  upon  the  books  of  the  central  institution.  As  these  balances 
are  regarded  and  treated  as  identical  in  every  way  with  cash,  the 
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reserves  oi  European  banks  are  widely  flexible,  and  the  banks  are 
able  at  any  time  within  reasonable  limits,  to  transform  their  solvent 
assets  into  available  reserve  funds.  At  the  same  time  the  pooling 
of  a  large  part  of  the  reserves  of  the  individual  banks  in  the  central 
institution  makes  it  possible  to  supply  without  disturbance  unusual 
demands  for  cash  arising  in  any  particular  part  of  the  country  as 
well  as  at  particular  seasons  of  the  year.  The  lack  of  any  such 
flexible  and  easily  mobilized  reserve  power  in  America  forms  one 
of  the  most  conspicuous  contrasts  between  American  and  European 
banking  arrangements. 

A  third  respect  in  which  the  drift  of  the  world's  banking  is  in 
a  different  direction  from  that  of  this  country  concerns  the  matter 
of  note  issue.  The  tendency  of  note  issue  regulations  in  every  other 
country  is  manifestly  toward  concentration  in  its  control.  When 
the  great  act  of  Sir  Robert  Peel  in  1844  established  the  English 
system  of  note  issue  upon  the  basis  on  which  it  stands  to-day  there 
were  279  banks  in  England  issuing  notes.  The  act  provided  for  the 
gradual  absorption  of  all  of  these  issues  by  the  Bank  of  England, 
and  at  the  present  time  there  remain  less  than  thirty  note  issuing 
banks  outside  of  the  Bank  of  England,  with  a  total  issue  amounting 
to  less  than  £500,000,  or  only  one  per  cent  of  the  total  issue.  In 
Germany  when  the  bank  act  of  1875  was  adopted  thirty-two  other 
banks  throughout  the  empire  were  issuing  notes  to  the  extent  of 
135,000,000  marks,  but  that  act,  like  the  English  act  of  1844,  pro- 
vided that  as  these  banks  forfeited  their  rights  to  circulation  the 
Reichsbank  should  be  allowed  to  absorb  their  note  issuing  privileges. 
To-day  there  remain  in  Germany  only  four  note  issuing  banks  aside 
from  the  Reichsbank  with  a  total  note  issue  averaging  less  than 
twelve  per  cent  of  the  whole.  In  France  the  Bank  of  France  has 
been  the  sole  source  of  circulation  for  more  than  sixty  years,  or 
since  its  reorganization  in  1848. 

In  quite  recent  years  a  number  of  other  countries  have  brought 
their  bank  note  issue  system  into  line  with  those  just  mentioned. 
In  Italy,  beginning  in  1893,  the  government  entered  upon  a  course 
of  legislation  tending  toward  the  concentration  of  note  issue  in  the 
Bank  of  Italy,  and  already  of  the  six  banks  which  at  that  time  were 
issuing  notes,  only  three  remain— the  Bank  of  Naples  and  the  Bank 
of  Sicily,  with  minor  privileges,  and  the  Bank  of  Italy,  sponsor  for 
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three-quarters  of  the  total  circulation  of  the  country.  When  Japan, 
emerging  from  feudalism,  reorganized  her  banking  system  early  in 
the  seventies,  she  adopted  the  American  system  of  decentralized 
issue,  but  after  an  experience  of  only  a  few  years  she  turned  to 
Europe  for  her  models  and  adopted  a  system  of  centralized  issue 
patterned  after  that  of  the  Bank  of  Belgium.  In  Sweden,  one  of 
the  last  countries  to  change,  down  to  1900  there  were  no  less  than 
twenty-seven  separate  enskildabanks  endowed  with  the  privilege 
of  issuing  notes,  but  by  legislation  of  that  year,  a  centralization  of 
issue  was  arranged  for,  and  since  January  i,  1904,  the  Bank  of 
Sweden  alone  has  had  the  privilege.  Most  recently  of  all  in  Switz- 
erland, where  for  generations  notes  have  been  issued  by  a  system 
of  cantonal  banks,  the  Swiss  National  Bank,  organized  by  the  act 
of  1905,  has  taken  over  the  authorized  circulation  of  the  eleven 
other  institutions  which  up  to  that  time  had  enjoyed  the  privilege 
of  note  issue.  The  fundamental  reason  for  the  drift  of  the  world 
toward  centralization  in  the  control  of  note  issue  is  not  altogether 
clear,  but  the  main  advantage  probably  lies  in  the  possibility  of 
concentrating  its  control  under  a  single  body  of  men  who  are  con- 
scious of  public  ends  and  the  opportunity  which  ensues  for  better 
adaptation  of  currency  supply  to  currency  demand,  for  stronger 
control  over  credit  expansion  and  for  wiser  and  more  immediate 
relief  in  times  of  emergency  and  incipient  distrust. 

The  importance  of  the  question  of  note  issue  arrangements  has 
been  very  much  exaggerated  by  writers  upon  currency  reform  in 
this  country.  In  the  course  of  the  last  half  century  it  has  become 
the  custom  of  banks  throughout  the  world,  and  more  particularly 
of  banks  in  the  Anglo-Saxon  countries,  to  lend  their  credit  in  the 
form  of  deposit  accounts  rather  than  in  the  form  of  notes ;  on  this 
account  the  matter  of  the  issue  privileges,  which  was  formerly  the 
principal  feature  in  banking  legislation  and  the  main  subject  of 
discussion  in  banking  literature,  is  ceasing  to  have  the  importance 
which  it  used  to  command.  The  thought  of  the  world  moves 
slowly,  and  it  only  recognizes  essential  changes  in  conditions  reluc- 
tantly and  long  after  they  have  occurred.  The  banking  problem  as 
it  still  presents  itself  to  many  financial  writers  is  limited  to  the 
search  for  improvements  in  the  regulation  of  note  issues,  but  in 
reality  this  question  has  for  decades  only  concerned  a  minor  phase 
of  credit  organization. 
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This  is  not  the  occasion  to  present  the  details  of  the  banking 
systems  of  other  countries.  I  have  only  intended  here  to  sketch  in 
broadest  outlines  some  of  the  features  that  are  common  to  the  bank- 
ing systems  of  practically  all  of  the  other  countries  of  the  world — 
features  which  we  in  America  lack,  and  which  perhaps  may  have 
enabled  other  countries  to  meet  the  fluctuating  exigencies  of  business 
more  effectively  than  we  have  been  able  to  do.  I  have  not  sketched 
the  peculiar  features  of  any  single  country ;  I  have  merely  gathered 
together  what  is  common  to  them  all.  I  have  no  idea  and  no  member 
of  the  commission  has  any  idea  that  the  detailed  arrangements 
and  regulations  governing  banking  in  any  other  country  are 
applicable  to  the  United  States.  I  do  believe,  however,  that  some  of 
these  features  which  are  common  to  all  other  banking  systems  should 
be  carefully  examined  before  we  make  any  attempt  at  domestic 
reform,  and,  as  I  have  endeavored  to  explain,  the  most  distinctive 
characteristics  of  European  banking,  in  my  opinion,  are  the  greater 
unity  and  coherence  of  their  organization,  the  greater  mobility  of 
their  reserves  and  the  greater  concentration  of  control  in  their  note 
circulation. 

The  history  of  currency  legislation  in  the  United  States  during 
t\ie  last  forty  years  has  not  presented  a  story  to  which  any  well- 
informed  and  intelligent  American  can  point  with  pride.  At  the  end 
of  the  Civil  War  we  found  ourselves  encumbered  with  an  incon- 
vertible paper  currency  issued  to  defray  the  expenses  of  that  great 
war,  and  for  fourteen  years  thereafter  this  currency  circulated  at  a 
discount  while  successive  legislatures  proposed  varying  plans  for 
its  retirement  and  for  the  resumption  of  specie  payments,  only  to 
modify  and  repeal  them.  It  was  not  in  fact  until  1879,  or  nearly  a 
generation  after  the  issue  of  the  greenbacks,  that  the  government 
fulfilled  its  obligation  and  undertook  their  redemption.  From  that 
date  for  another  generation  successive  Congresses  dealt  with  the 
problem  of  silver  coinage  with  equally  inapt  vacillation,  and  it  was 
not  until  the  year  1900  that  the  world  was  finally  assured  that  this 
country  would  continue  to  use  as  its  monetary  standard  the  metal 
which  had  been  the  undisputed  standard  of  all  the  other  leading 
nations  for  a  quarter  of  a  century.  We  are  confronted  to-day  with 
the  third  great  currency  problem  of  the  last  fifty  years.  We  are 
looking  for  the  means  of  improving  our  banking  system  so  that  we 
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may  avoid  for  the  future  the  wide-ranging  catastrophes  with  which 
American  business  has  been  periodically  distressed,  and  through 
which  the  respect  for  this  country  abroad  has  been  impaired.  Hav- 
ing established  our  standard  of  value  on  the  world's  basis,  we  are 
now  trying  to  devise  a  banking  system  more  worthy  of  our  position 
in  the  world  and  better  adapted  to  further  the  uninterrupted  devel- 
opment of  our  great  resources. 

Fortunately  in  this  great  task  we  are  presented  with  a  means  of 
resolving  the  complexities  of  the  problem  such  as  has  not  existed 
with  regard  to  any  other  problem  in  our  history.  We  have  a  com- 
mission of  distinguished  membership  which  is  devoting  itself  with 
deliberation  to  a  scientific  study  of  banking  difficulties  at  home  and 
banking  experience  in  the  rest  of  the  world.  The  commission  in- 
cludes representatives  of  all  sections  of  the  country,  from  states  as 
widely  separated  as  Maine,  Louisiana,  Texas,  Pennsylvania,  Virginia, 
Colorado,  and  California.  At  its  head  is  a  masterful  leader,  dear 
thinking,  unvisionary  and  thorough,  whose  one  ambition  is  to  crown 
a  long  career  with  a  great  constructive  law.  The  outcome  I  am 
confident  will  show  that  the  members  of  this  commission,  whether 
Republicans  or  Democrats,  realize  that  the  questions  before  them 
are  vital  to  the  development  of  the  common  country,  and  that  the 
issues  are  of  far  too  wide  a  scope  to  be  treated  from  the  viewpoint 
of  sectional  interests  or  partisan  politics. 

The  problem  before  the  National  Monetary  Commission  is 
well  suggested  by  its  analogy  with  the  problem  of  providing 
protection  against  certain  kinds  of  physical  catastrophes,  such 
as  fire.  There  are  at  least  three  ways  to  protect  one's  self  and 
belongings  against  loss  by  fire.  One  may  equip  a  house  with  fire- 
escapes  and  in  case  of  a  blaze  make  one's  way  out  as  best  one  can, 
saving  one's  self  but  leaving  home  and  possessions  to  destruction. 
A  better  method  is  to  equip  one's  house  with  fire  extinguishers, 
so  that  if  an  incipient  blaze  occurs  one  has  the  means  to  combat  the 
flames  and  to  prevent  the  complete  destruction  of  one's  property. 
The  best  method,  however,  of  protecting  self  and  home  is  by  fire- 
proofing  the  entire  structure;  then  there  remains  no  real  need  for 
anxiety,  for  only  under  conditions  of  extreme  carelessness  can  any 
considerable  damage  be  accomplished  by  fire. 

In  the  financial  structure  of  this  country  we  have  seldom  pro- 
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vidcd  any  method  of  protection  against  possible  disaster  beyond  the 
means  of  escape,  and  even  these  we  have  generally  left  to  be 
improvised  after  a  catastrophe  was  under  way.  Under  the  so-called 
Aldrich-Vreeland  act  of  May  30,  1908,  provision  was  made  for 
equipping  our  financial  edifice  with  something  akin  to  extinguishers 
in  the  shape  of  currency  associations  and  emergency  currency  to 
which  the  banks  could  run  for  relief  in  case  of  impending  destruc- 
tion. But  these  extinguishers  are  only  of  limited  usefulness.  They 
can  only  be  employed  after  emergencies  are  under  way,  and  the  law 
only  gave  them  a  period  of  effectiveness  of  six  years.  The  act  of 
1908  provided,  however,  that  during  these  six  years  experts  should 
be  engaged  to  examine  into  the  methods  of  panic-proofing  employed 
in  other  countries  in  order  that  means  may  be  devised  by  which 
our  own  financial  system  may  be  panic-proofed  and  panic  risks  for 
the  future  eliminated.  This  is  the  problem  before  the  National 
Monetary  Commission. 
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FINANCING  OUR  FOREIGN  TRADE 


By  Frederick  I.  Kent, 
Vice-President,  Bankers  Trust  Company,  New  York. 


The  foreign  trade  of  the  United  States  has  increased  during 
the  last  forty  years  about  370  per  cent.  The  combined  exports  and 
imports  in  1870  were  exceeded  by  the  exports  alone  in  1880,  and  in 
1909  the*  total  foreign  trade  was  almost  double  that  of  1880  and 
amounted  last  year  to  $3,203,000,000.  This  increase  in  our  foreign 
trade  reflected  not  alone  our  own  marvelous  development,  but  as 
well  the  wonderful  growth  of  trade  throughout  the  world.  The 
United  States  stands  third  among  the  countries  of  the  world,  its 
foreign  trade  being  exceeded  only  by  that  of  the  United  Kingdom 
of  Great  Britain,  whose  total  in  1909  reached  $4,881,000,000,  and 
Germany  with  a  total  of  $3,544,000,000;  France  was  fourth  with 
$1,995,000,000. 

Before  considering  the  methods  under  which  our  trade  is 
financed,  it  would  be  well  to  have  in  mind  the  nature  of  our  foreign 
trade,  including  in  a  general  way  the  commodities  imported  and 
exported  and  the  points  from  which  they  emanate  and  to  which 
they  go. 

Imports  each  exceeding  $100,000,000  in  value: 

Beverages,  including  coffee,  tea  and  cocoa. 

Silk  and  manufactures. 

Hides,  skins  and  leather. 

Metals — copper,  iron,  tin  and  lead. 
Under  $100,000,000  and  exceeding  $75,000,000: 

Sugar. 

Various  chemicals. 

India  rubber. 

Wool  and  manufactures. 
Under  $75,000,000  and  exceeding  $50,000,000: 

Manufactures  of  cloth  and  laces. 

Fruits  and  nuts. 

Wood  and  manufactures. 
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Under  $50,000,000  and  exceeding  $20,000,000: 
Wines  and  spirits. 
Diamonds  and  precious  stones. 
Tobacco. 
Furs. 

These  few  commodities  represented  about  seventy-seven  per 
cent  of  our  imports  in  the  year  1909.  Of  the  total  imports  $763,- 
000,000  came  from  Europe,  $277,000,000  from  North  America,  $193,- 
000,000  from  South  America,  $190,000,000  from  Asia,  $32,000,000 
from  Oceanica,  $17,000,000  from  Africa.  Aside  from  the  imports 
from  North  America,  practically  all  of  these  commodities  were 
financed  through  Europe  and  a  large  proportion  of  this  total  through 
London.  The  detail  of  this  financing  was  largely  carried  on  under 
the  instrument  known  as  the  commercial  letter  of  credit.  An 
explanation  of  the  operation  of  the  commercial  letter  of  credit  will, 
therefore,  disclose  the  methods  and  conditions  under  which  our 
imports  are  financed. 

The  commercial  letter  of  credit  is  an  authorization,  say  of  an 
American  bank  to  its  London  correspondent,  to  honor  drafts  for  its 
account  drawn  at  various  tenors  by  foreign  shippers  or  others  against 
shipments  of  merchandise  to  this  country.  These  credits  are  of  two 
kinds,  documentary  and  clean.  Under  the  documentary  credit  the 
London  bank  is  authorized  to  accept  drafts  for  the  account  of  the 
American  bank  only  when  the  bill  of  exchange  is  accompanied  by 
certain  documents  described  in  the  letter  of  credit.  These  docu- 
ments may  be  the  bills  of  lading  for  the  goods,  consular  invoices, 
insurance  certificates  and  possibly  other  papers.  Probably  a  large 
proportion  of  such  credits  requires  that  drafts  be  drawn  at  sixty  or 
ninety  days'  sight.  So  many  elements  of  danger  are  involved  in 
financing  commodities  under  commercial  letters  of  credit,  even  where 
the  control  of  the  goods  is  given  to  the  bank  issuing  the  credit  or 
its  agents,  that  the  financial  standing  of  those  asking  for  credits 
must  be  the  first  consideration  in  their  issuance.  Dishonesty  on  the 
part  of  the  shipper,  resulting  in  a  drawing  under  the  credit  against 
forged  documents  or  against  shipments  of  inferior  merchandise,  is 
always  possible,  and  the  financial  responsibility  of  the  buyer  of  the 
credit  is  all  that  stands  between  the  banker  issuing  the  credit  and  a 
loss  in  such  cases. 

In  order  to  obtain  a  clear  understanding  of  the  working  of  a 
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commercial  letter  of  credit,  we  will  take  a  concrete  example  and 
follow  its  every  transaction.  An  importer  of  coffee  (A)  in  New 
York  purchases  a  certain  number  of  bags  of  coffee  from  an  exporter 
(B)  in  Brazil.  A  agrees  to  furnish  B  with  a  commercial  letter  of 
credit.  B  is  not  in  position,  we  will  say,  to  await  the  arrival  of  the 
coffee  in  New  York  and  the  return  of  a  remittance  before  receiving 
his  pay.  A  on  the  other  hand  is  unable  to  remit  B  for  the  coffee 
before  its  receipt  and  sale  to  his  customers.  A  goes  to  his  banker 
in  New  York  and  requests  him  to  authorize  B  to  draw  upon  the 
New  York  banker's  London  correspondent  at  ninety  days'  sight  with 
bills  of  lading  for  coffee  to  the  amount  of  the  purchase  attached  to  the 
draft,  consular  invoice  and  insurance  certificate,  if  B  is  to  furnish 
the  insurance.  If  A's  banker  is  willing  to  extend  the  credit  he  writes 
a  letter  (or  uses  a  printed  form),  requesting  his  London  banker  to 
accept  B's  drafts  upon  presentation  under  the  conditions  already 
mentioned  and  others  of  minor  importance.  This  letter  is  issued  in 
duplicate,  one  copy  going  to  the  London  banker,  the  other  being  j 

delivered  to  A.    A  then  mails  the  copy  received  by  him  to  B.    B  ' 

thereupon  arranges  to  ship  the  coffee,  obtains  the  bill  of  lading,  ! 

invoice,  etc.,  and  takes  them  with  the  copy  of  the  credit  to  his  | 

banker  in  Brazil.    A  draft  is  then  drawn  on  the  London  bank  under  | 

the  terms  of  the  credit  at  ninety  days*  sight  and  is  discounted  by  the  J 

Brazilian  banker,  the  proceeds  being  placed  to  the  credit  of  B's  | 

account  or  given  to  him  in  the  form  of  a  check  or  cash.  The  Brazil-  ^ 
lan  banker  then  forwards  the  draft  and  documents,  except  such 
documents  as  the  instructions  may  require  to  be  forwarded  direct 
to  New  York,  to  his  London  banker.  He  may  secure  discount  of 
the  bill  at  once  by  cable  or  await  its  arrival  in  London  before  doing 
so,  or  he  may  request  his  London  banker  to  have  the  bill  accepted 
and  hold  it  for  maturity.  If  the  bill  is  discounted  the  Brazilian 
banker  may  draw  against  it  immediately  and  thus  put  himself  in 
funds  to  purchase  other  coffee  bills.  Upon  receipt  of  the  bill  by  the 
London  correspondent  it  is  presented  to  the  London  banker  on  whom 
it  is  drawn  for  acceptance.  The  acceptor  bank  examines  the  docu- 
ments and  if  they  are  drawn  according  to  the  terms  of  the  credit 
accepts  the  draft  and  returns  it  to  the  correspondent  of  the  Brazilian 
bank,  retaining  the  documents,  which  it  then  forwards  to  the  New 
York  bank  which  opened  the  credit.  In  accepting  the  draft  the 
London  bank  has  in  efFect  agreed  to  pay  it  at  the  end  of  ninety  days, 
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or,  figuring  grace,  ninety-three  days.  Upon  maturity  payment  is 
made  and  the  amount  is  charged  to  the  account  of  the  issuing  New 
York  bank.  Upon  receipt  of  the  documents  the  New  York  bank 
delivers  them  to  its  customer  under  a  trust  receipt  or  against  col- 
lateral, and  the  latter  is  then  in  position  to  obtain  the  goods.  Ten 
days  before  the  bill  of  exchange  is  due  in  London  the  New  York 
bank  collects  the  amount  from  A,  together  with  the  commission 
agreed  upon  when  the  credit  was  opened,  and  remits  the  amount 
to  its  London  banker  to  meet  the  draft.  On  all  such  transactions  the 
London  banker,  while  not  himself  advancing  any  money,  is  extend- 
ing a  credit  for  which  he  charges  the  New  York  bank  a  commis- 
sion. The  result  is  that  we  are  paying  tribute  to  European  bankers 
amounting  to  an  immense  sum  annually  for  the  purpose  of  financing 
our  imports. 

The  fact  that  London  exchange  is  more  marketable  generally 
throughout  the  world  than  New  York  exchange  is  one  of  the  prin- 
cipal reasons  why  it  is  necessary  for  us  to  issue  credits  upon  London 
instead  of  upon  New  York.  Another  reason  lies  in  the  doubtful 
authority  of  American  banks  to  accept  time  drafts  upon  themselves. 

If  our  foreign  trade  should  become  extended  enough  to  make 
New  York  exchange  thoroughly  marketable  in  all  parts  of  the  world, 
banking  conditions  in  this  country  would  have  to  be  changed  some- 
what before  we  could  save  the  cost  of  the  commissions  for  accept- 
ance, which  we  now  pay  to  foreign  bankers.  We  must  expect, 
therefore,  to  continue  to  pay  Europe  commissions  for  acceptance,  as 
well  as  freight  and  insurance  in  carrying  on  our  foreign  trade  until 
our  laws  are  changed.  These  three  items  undoubtedly  go  a  long 
way  toward  offsetting  our  favorable  trade  balance  in  merchandise. 

Our  imports  are  distributed  generally  throughout  the  United 
States.  The  importers,  however,  are  mostly  situated  at  the  ports 
of  entry.  A  very  large  proportion  of  them  obtain  their  credits 
through  New  York  institutions,  although  some  of  them  deal  direct 
with  foreign  bankers.  Imports  may  be  stored  in  bonded  ware- 
houses without  the  payment  of  duty  until  such  time  as  the  importer 
desires  to  obtain  the  goods  for  delivery  to  his  customers,  provided 
they  are  not  left  to  exceed  three  years.  The  interest  saved  on  the 
amount  of  duty  payments  thus  delayed  is  quite  an  item  and  enables 
our  importers  to  ship  to  this  country  many  classes  of  goods  at  the 
low  rates  that  orders  in  bulk  make  possible,  which  they  could  only 
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otherwise  import  in  small  quantities  and  at  high  prices.  While 
practically  all  classes  of  our  imports  are  distributed  generally  to  our 
people,  yet  our  exports  are  largely  localized.  The  center  of  our 
manufacturing  industries  lies  not  far  from  the  center  of  the  State 
of  Ohio.  The  center  of  our  cotton  area  is  in  Mississippi,  of  our 
com  area  in  the  western  central  part  of  Illinois,  of  our  wheat  in 
Iowa  and  of  our  total  farms  in  central  Missouri.  Our  exports  are 
made  up  of  products  from  these  various  areas,  the  centers  of  which 
have  been  continually  moving  westward  and  will  probably  continue 
to  do  so  for  some  years  yet.  Our  principal  export  is  cotton,  which 
in  recent  years  has  averaged  about  $650,000,000  annually.  Other 
exports  are  copper,  iron  and  steel,  $250,000,000;  meats  and  dairy 
products,  $150,000,000  (a  sum  which  has  been  decreasing  annually 
for  several  years)  ;  corn,  wheat  and  flour,  $125,000,000;  oil,  $103,- 
000,000,  and  other  commodities  totaling  under  $100,000,000  but 
exceeding  $25,000,000  in  about  the  following  order:  Lumber, 
leather  (manufactured  and  unmanufactured),  tobacco,  coal  and  coke, 
cotton  manufactures  and  agricultural  implements,  all  together 
amounting  to  seventy-seven  per  cent  of  our  total  exports. 

Probably  a  smaller  proportion  of  our  exports  is  financed  by 
means  of  commercial  letters  of  credit  than  of  our  imports.  Different 
commodities  are  handled  in  accordance  with  special  customs  which 
have  grown  up  around  them,  due  partly  to  trade  conditions  and 
partly  to  the  nature  of  the  products.  Sellers  of  grain  usually  draw 
at  sixty  days'  sight  upon  the  foreign  buyer  instead  of  under  a  bank 
credit.  These  bills,  under  the  customs  prevailing  in  most  foreign 
countries,  may  be  rebated  by  the  foreign  buyer  whenever  he  desires 
to  obtain  the  goods  at  the  "bank  rate''  or  one  per  cent  under  the 
bank  rate,  or  such  other  rate  as  custom  in  the  country  on  which  the 
drafts  are  drawn  requires.  Such  drafts,  with  bills  of  lading  and 
such  other  documents  as  are  necessary,  are  purchased  by  American 
banks  and  are  forwarded  by  them  to  their  European  correspondents. 
The  American  banker  is  obliged  to  advance  the  money  on  such 
paper,  unless  he  draws  his  own  time  bills  against  them,  until  such 
time  as  they  are  rebated.  In  the  case  of  grain  bills  the  average  time 
rebated  is  probably  around  fifty-six  days,  which  places  the  American 
bank  in  possession  of  demand  foreign  exchange,  against  which  it 
can  draw  in  order  to  reimburse  itself  with  the  loss  of  a  very  few 
days'  interest. 
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Flour  bills,  which  are  financed  in  the  same  manner  as  grain 
bills,  usually  run  nearly  to  maturity  before  they  are  rebated,  although 
the  condition  of  the  discount  market  sometimes  influences  the  pur- 
chaser, and  causes  him  to  take  the  bills  up  more  promptly.  Many 
foreign  shipments  are  made  under  three  day  sight  bills,  which  uses 
the  money  of  the  American  banks  making  the  advance  from  four 
to  seven  days  or  more,  depending  upon  whether  the  laws  of  the 
country  on  which  the  bills  are  drawn  allow  grace  or  not  and  whether 
the  bills  are  purchased  with  intervening  days  before  the  sailing  of 
steamers.  Other  classes  of  bills  are  drawn  at  sight.  This  includes 
a  portion  of  our  lumber  shipments  and  miscellaneous  articles.  Where 
shipments  are  made  on  sailing  vessels,  drafts  are  frequently  drawn 
at  four  or  six  months'  sight,  and  many  other  transactions  go  through 
against  cable  payments. 

As  nearly  forty  per  cent  of  our  exports  consist  of  cotton,  the 
method  under  which  it  is  financed  is  worthy  of  special  consideration. 
Cotton  bills  are  ordinarily  of  two  kinds :  documentary  pa3mient  bills 
and  bills  drawn  upon  bankers.  Documentary  pa)rment  bills,  which 
are  drawn  upon  cotton  merchants  or  spinners  at  sixty  or  ninety  days 
sight  or  other  tenors,  are  handled  in  the  same  manner  as  flour  bills. 
The  cotton  merchant  accepts  the  draft  upon  presentation  and  rebates 
it  when  the  goods  arrive,  or  when  he  desires  to  obtain  the  cotton. 
A  small  percentage  of  cotton  is  handled  in  this  way.  Most  of  the 
commodity  is  financed  by  means  of  credits  opened  by  the  foreign 
buyer  through  his  banker.  Various  abuses  have  developed  under 
this  system,  which  have  caused  losses  running  into  millions  of  dollars 
to  all  of  the  various  parties  engaged  in  carrying  the  transactions  to 
their  close.  These  losses  have  only  been  possible  because  of  the 
turning  over  of  credits  by  the  foreign  buyers  to  irresponsible  con- 
cerns in  America  in  their  endeavor  to  obtain  cotton  at  lower  prices 
than  their  competitors.  A  foreign  buyer  makes  arrangements  with 
certain  American  concerns  to  cable  him  oflFers  of  cotton.  The 
American  firms  whose  oflFers  are  accepted  receive  cablegrams  from 
the  buyer  advising  them  of  the  acceptance  of  their  oflFers  and  giving 
them  the  names  of  the  foreign  bankers  on  whom  the  drafts  in  pay- 
ment of  the  cotton  are  to  be  drawn.  The  American  sellers  there- 
upon ship  the  cotton  to  the  buyer  under  bills  of  lading  drawn  to  the 
shipper's  order  and  endorsed  in  blank.  The  bills  of  lading  are  then 
attached  to  drafts  drawn  upon  the  bankers  designated  by  the  buyer 
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at  the  given  tenor,  which  is  usually  sixty  or  ninety  days.  This 
exchange  is  then  sold  in  the  market  to  the  highest  bidder  or  it  is 
forwarded  to  New  York  to  be  sold  in  the  same  manner  upon  arrival. 
The  American  exchange  buyers  have  no  means  whatever  of  desig- 
nating whose  bills  shall  be  upon  the  market,  as  the  sellers  are  all 
agents  of  the  European  buyers.  The  American  exchange  houses 
in  their  need  for  exchange  to  meet  the  demands  of  their  importers 
have  accepted  the  bills  offered  in  the  market,  each  exchange  man 
endeavoring  to  keep  his  "water  line"  on  weak  names  as  low  as  pos- 
sible. If  the  European  buyers  only  dealt  with  first-class  houses  only 
first-class  bills  would  be  offered,  but  when  they  deal  with  second-  or 
third-rate  houses,  or  houses  with  no  standing  whatever,  such  bills 
drawn  upon  prime  European  banks  come  upon  the  market. 

The  American  exchange  buyers  having  the  cotton  as  collateral 
while  the  drafts  are  on  the  water,  and  then  having  the  acceptance  of 
a  prime  European  bank  for  the  sixty  or  ninety  days  following  before 
maturity  of  the  draft,  have  accepted  these  risks,  although  unwil- 
lii^gly*  for  want  of  better  bills.  They  endeavor  to  protect  them- 
selves as  far  as  possible  by  trying  to  buy  bills  only  of  those  in  whose 
honesty  they  have  reason  to  believe,  whether  they  have  any  capital 
back  of  them  or  not.  If  the  cotton  were  actually  shipped  under  a 
bona  fide  order,  any  flitctuation  in  the  value  of  the  cotton  which 
they  accepted  as  collateral,  although  taken  entirely  without  margin, 
would  probably  cause  them  neither  loss  nor  friction.  They  have  run 
the  risk,  however,  of  having  forged  documents  forced  upon  them 
which  did  not  represent  goods,  or  exchange  that  was  drawn  without 
authority.  Lines  which  exchange  buyers  are  willing  to  take  from 
each  cotton  shipper  before  acceptance,  and  the  name  of  a  prime 
European  banker  is  added  to  the  paper,  have  to  be  based  upon  this 
consideration. 

In  the  spring  of  1910,  forged  and  fraudulent  bills  of  lading  for 
cotton  were  attached  to  drafts  that  were  sold  in  the  foreign  exchange 
market,  which  resulted  in  serious  losses  to  both  foreign  and  domestic 
buyers  and  bankers.  The  foreign  bankers  thereupon  appointed  a 
committee  to  investigate  the  matter  and  to  recommend  some  means 
under  which  bankers  accepting  drafts  for  cotton  could  be  protected. 
This  committee  instead  of  coming  to  America  met  in  England, 
which  being  so  far  from  the  seat  of  the  trouble  made  it  impossible 
for  it  to  get  at  all  of  the  facts.    The  committee  arrived  at  a  decision 
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not  at  all  in  accordance  with  the  requirements  nor  the  possibilities 
of  the  case.  A  resolution  was  then  passed  demanding  that  Ameri- 
can exchange  buyers  guarantee  the  genuineness  of  the  signature  on 
all  bills  of  lading  and  the  further  fact  that  the  goods  had  actually 
been  delivered  to  the  railroads.  In  the  meantime  American  bankers 
and  railroad  men  were  holding  meetings  for  the  purpose  of  changing 
the  methods  under  which  bills  of  lading  were  issued  in  such  manner 
as  to  make  fraud  more  difficult  and  the  risk  undertaken  by  foreign 
bankers  in  accepting  drafts  with  cotton  bills  of  lading  attached  a 
more  reasonable  one.  A  system  of  validation  was  agreed  upon 
under  which  "through  order  notify"  bills  of  lading  are  to  have 
validation  certificates  attached,  which  proclaim  the  authority  and 
guarantee  the  genuineness  of  the  signature  of  the  railroad  agent. 
The  validation  certificates  are  to  be  charged  to  the  agents  and 
audited  in  the  same  manner  as  is  done  with  passenger  tickets.  They 
arc  to  be  numbered  and  printed  upon  a  specially  protected  water- 
mark paper,  and  are  to  be  attached  to  the  bills  of  lading  in  such 
manner  as  to  make  it  practically  impossible  to  remove  them  without 
detection.  These  validation  certificates  will  serve  a  number  of  pur- 
poses and  among  others  will  make  it  possiUe  for  those  who  wish 
to  advance  money  upon  bills  of  lading  to  determine  with  some  cer- 
tainty whether  the  bills  are  genuine. 

The  old  form  of  the  cotton  bill  of  lading  which  has  been  signed 
by  freight  agents  or  their  assistants  or  others  has  been  an  instru- 
ment not  possible  to  authenticate.  This  was  particularly  dangerous, 
due  to  the  manner  in  which  bills  of  lading  were  issued.  They  were 
formerly  given  out  to  the  shippers,  who  filled  them  in  and  returned 
them  to  the  railroad  agent,  who  in  turn  often  signed  them  without 
having  any  knowledge  as  to  whether  the  goods  called  for  by  the 
bill  of  lading  were  in  his  possession  or  not.  Under  the  new  system, 
no  validated  bills  of  lading  are  to  be  given  up  until  the  goods  are 
actually  in  possession  of  the  railroads.  This  system  went  into  effect 
September  i,  1910,  and  it  is  confidently  hoped  that  it  will  give  suf- 
ficient added  safety  to  the  bills  of  lading  of  American  railroads  to 
satisfy  the  foreign  bankers. 

The  very  act  of  guaranteeing  such  bills  is  recognized  by  foreign 
bankers  as  being  wrong  in  principle,  and  while  they  are  requesting 
that  American  exchange  buyers  guarantee  bills  of  lading  for  exports 
yet  on  the  other  hand  they  particularly  call  attention  to  the  fact  that 
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no  bills  of  lading  which  pass  through  their  hands  for  imports  to  the 
United  States  are  guaranteed  by  them  in  any  way,  shape  or  manner. 
This  glaring  inconsistency  and  abrogation  of  a  principle  even  while 
it  is  being  stated,  can  only  be  attributed  to  a  lack  of  proper  consid- 
eration of  the  subject.  There  is  no  doubt,  however,  but  that  the 
whole  matter  will  be  adjusted  in  a  manner  which  will  be  fair  to  all 
concerned.  It  was  quite  natural  that  the  tremendous  losses  incurred 
through  the  recent  frauds  should  have  at  first  caused  extreme  action 
to  have  been  taken,  but  it  is  confidently  hoped  that  our  exports  of 
cotton  will  be  handled  this  coming  season  without  friction  or  delay. 
This  being  the  case,  the  time  bills  upon  foreign  bankers  will  be  dis- 
counted abroad  and  the  proceeds  used  to  pay  for  our  imports  as 
usual. 

The  money  to  finance  both  our  imports  and  exports  is  largely 
furnished  by  foreign  bankers  or  discount  companies.  This  is  of 
great  value  to  the  old  countries  where  capital  has  accumulated  that 
would  otherwise  lie  idle,  and  it  is  of  great  value  to  the  United 
States  as  it  enables  us  to  use  our  own  rapidly  multiplying  capital  to 
develop  our  country  and  our  industries.  In  the  case  of  both  imports 
and  exports,  while  the  actual  capital  is  largely  furnished  abroad,  our 
own  banking  institutions  are  primarily  extending  the  credits,  either 
through  an  authorization  to  fore.gn  bankers  to  charge  drafts  drawn 
under  commercial  letters  of  credit  to  their  accounts  at  maturity  in 
the  case  of  imports,  or  through  the  endorsement  of  bills  for  exports. 
Our  bankers  consequently  first  feel  the  necessity  for  gold  shipments, 
as  their  inability  to  meet  their  obligations  with  exchange  on  the  one 
hand  or  to  find  a  market  for  their  exchange  on  the  other  calls  for 
the  exportation  or  importation  of  gold. 

Our  imports  average  about  the  same  amount  monthly  through- 
out the  year,  except  during  the  time  of  a  financial  crisis  or  a  change 
in  the  tariflF.  We  have  then  had  sudden  fluctuations  in  the  imports, 
which  have  been  very  marked.  For  instance,  in  1907  our  imports 
fell  off  after  November  from  $110,000,000  a  month  to  $92,000,000 
in  December  and  $84,000,000  in  January  and  February  of  1908,  and 
again  in  the  year  1909  great  quantities  of  merchandise  were  brought 
in  anticipating  expected  changes  in  the  tariff,  which  were  being  con- 
sidered that  year. 

The  exports,  on  the  other  hand,  do  not  go  out  regularly,  but 
are  much  larger  in  the  fall  and  winter  months  than  during  the  sum- 
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mer  months.  The  reason  for  this  lies  in  the  fact  that  a  large  pro- 
portion of  our  exports  is  made  up  of  various  crops  which  ripen  in 
the  summer  and  mature  in  the  fall.  A  larger  amount  of  exchange, 
therefore,  is  made  from  our  merchandise  exports  after  the  summer 
months  are  over  than  is  required  to  pay  for  our  imports.  Due  to 
various  causes,  our  exports  are  gradually  changing  their  character 
and  manufactured  articles  are  making  up  a  larger  percentage  of  the 
total.  If  it  were  not  for  our  tremendous  exports  of  cotton,  which 
will  undoubtedly  continue  for  the  time  being  in  spite  of  the  more 
or  less  spasmodic  attempts  of  various  foreign  countries  to  grow 
their  own  supplies  on  colonial  lands,  our  exports  would  soon  become 
as  regular  as  our  imports  are:  as  the  increase  in  proportion  of 
manufactured  products,  which  can  be  produced  and  shipped  equally 
well  at  all  seasons  of  the  year,  has  a  tendency  to  equalize  monthly 
shipments.  This  will  have  its  effect  upon  foreign  exchange  rates 
and  cause  them  to  rule  more  uniformly  throughout  the  year,  except 
at  such  times  as  they  may  be  influenced  through  extraordinary 
occurrences,  such  as  extreme  buying  or  selling  of  stocks  by  for- 
eigners, panics,  unusual  differences  in  the  value  of  money  in  the 
different  countries,  etc. 

In  summary,  it  may  be  said  that  our  foreign  trade  is  actually 
financed  largely  in  London  and  partly  in  Paris,  Berlin  and  other 
European  financial  centers,  but  at  the  risk  and  upon  the  credit  of 
American  banking  institutions.  We  pay  Europe  interest  and  com- 
missions for  the  use  of  its  money ;  and,  while  we  have  been  content 
to  do  so  in  the  past,  the  future  will  find  a  shifting  of  the  load  on 
to  our  own  shoulders  to  a  considerable  extent.  This  will  come  about 
more  and  more  as  our  floating  capital  finds  less  demand  for  use  in 
our  industries  and  in  the  development  of  our  resources.  Such  a 
condition  will,  of  course,  be  greatly  retarded  by  our  banking  laws, 
but  when  the  necessity  becomes  sufficiently  great  they  will  be 
changed  to  meet  the  emergency.  Then  the  laws  of  supply  and 
demand  will  be  allowed  free  action  and  will  be  unhampered  by 
expensive  and  unnecessary  restrictions.  In  the  meantime,  while  our 
influence  will  be  great,  our  actual  international,  financial  force  will 
continue  to  be  comparatively  small;  but  the  day  will  surely  come 
when  we  shall  take  our  place  among  the  nations  of  the  earth  as  a 
real  commercial  power. 
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THE  EXTENSION  OF  AMERICAN  BANKING  IN 
FOREIGN  COUNTRIES 


By  Samuel  McRoberts, 
Vice-President,  The   National   City  Bank  of  New  York. 


Until  recent  times  foreign  affairs  have  commanded  compara- 
tively little  public  interest  in  the  United  States,  but  with  the  broader 
political  position  of  the  nation  resulting  from  the  Spanish  war  and 
the  establishment  of  a  more  definite  and  continuous  foreign  policy, 
the  interest  in  our  international  relations  has  become  much  intensi- 
fied. Along  with  this  quickened  interest  has  come  a  more  general 
study  of  our  commerce  abroad.  This  study  is  partially  inspired  by 
«the  general  interest  in  our  foreign  political  relations,  but  more 
potently  stimulated  by  the  realization  that  we  are  reaching  the  point 
where,  as  a  nation,  we  have  need  at  home  for  those  materials  and 
food  products  which  have  in  the  past  constituted  the  bulk  of  our 
export  trade.  Although  we  have  had  an  increased  production  during 
the  last  three  years,  our  export  of  unmanufactured  food  products  has 
declined  forty-two  per  cent,  and  the  export  of  food  products  partially 
manufactured  has  diminished  twenty-two  per  cent.  This  decrease 
has  been  so  marked  as  to  strengthen  the  conviction  that  the  contri- 
bution of  foodstuffs  that  the  United  States  is  able  to  make  to  the 
outside  world  is  steadily  diminishing,  both  in  actual  value  and  in  the 
percentage  of  our  exports  which  this  class  of  goods  represents. 
Practically  all  our  public  lands  have  passed  into  private  and  pro- 
ductive ownership,  and  the  growing  need  for  our  agfricultural 
products,  at  home,  has  been  such  that  the  competition  in  domestic 
markets  has  raised  the  price  until  the  exporter  is  unable  to  meet  the 
competition  of  foreign  producers.  Wheat  has,  for  a  large  part  of 
the  time  during  the  last  two  years,  been  steadily  above  parity  for  the 
Liverpool  manket.  American  beef,  at  current  prices,  can  compete  in 
London  with  the  products  of  Australia  and  Argentina  only  in  a 
limited  section  of  the  trade.  Not  having  tillable  public  lands  in 
reserve,  we  can  increase  our  production  only  by  more  intensive 
processes  and  on  a  higher  basis  of  cost.     As  a  consequence,  we  are 
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necessarily  turning  to  manufactured  products  to  maintain  our  bal- 
ance of  trade  with  other  nations. 

In  the  past  the  people  of  the  United  States  have  concentrated 
their  minds  upon  domestic  problems ;  enormous  resources  had  to  be 
developed  and  a  new  civilization  established.  By  logical  sequence  it 
follows  that  the  American  is  not  a  cosmopolitan ;  that  he  is  indiflFer- 
ently  qualified  to  approach  business  problems  with  a  clear  under- 
standing of  the  world's  needs.  The  growing  necessity  for  a  trade 
abroad  in  manufactured  articles  is  forcing  the  American  into  a  com- 
paratively new  field,  for  which  he  is  admirably  equipped  in  all  save 
experience  and  the  institutions  constituting  the  machinery  of  such 
commerce.  Raw  materials  and  food  products — necessities  abroad — 
have  easily  been  marketed,  requiring  no  such  equipment  or  skill  as 
the  merchandising  of  manufactured  goods  when  in  competition  with 
foreign  tradesmen  who  long  have  occupied  the  field.  American 
merchants  and,  to  some  extent,  the  American  public,  are  beginning 
to  recognize  this  situation.  From  an  attitude  of  complaisant  superi- 
ority they  are  becoming  aroused  to  an  intelligent  examination  of  for- 
eign markets,  and  to  a  comprehension  of  the  conditions  that  must  be 
complied  with,  and  the  equipment  necessary  to  successful  operation. 
The  essentials  for  this  foreign  merchandising,  obtainable  through 
individual  application,  can  be  readily  acquired;  the  particular  cus- 
toms of  a  market,  the  characteristics  of  the  people,  and  the  class  and 
quality  of  the  goods  desired.  But  that  part  of  the  equipment  for 
foreign  commerce,  which  provides  transportation  and  financial 
exchange,  is  not  to  be  procured  by  individual  efforts.  It  can  be 
obtained  only  through  the  organization  of  certain  specific  forces 
of  civilization,  such  as  units  of  capital,  highly  specialized  knowledge 
and  the  authority  and  co-operation  of  governments.  It  is  the  acquir- 
ing of  this  part  of  the  equipment  for  foreign  commerce  that  presents 
the  more  serious  problem. 

It  has  long  been  a  subject  for  comment  that  Americans  are 
obviously  content  to  do  their  international  business  through  the 
banks  of  their  foreign  competitors.  That  they  have  done  so  at  any 
time,  contentedly  or  not,  is  inconsistent  with  American  character- 
istics. That  they  continue  to  do  so,  after  having  amassed  an  enor- 
mous banking  capital  and  a  foreign  trade  of  more  than  $2,500,- 
000,000,  calls  for  some  explanation.  Whatever  the  past  causes  for 
such  inaction  may  have  been,  it  is  no  longer  to  be  explained  on 
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the  ground  of  indifference.  The  necessity  for  the  establishing  of 
American  banks  abroad,  in  the  aid  of  commerce,  has  been  repeatedly 
and  persbtently  pointed  out  by  American  travelers,  the  consular 
service,  the  State  Department  of  our  Government  and  the  public 
press ;  and  of  late  it  has  been  so  insisted  upon  as  to  augur  an  oblique 
criticism  of  the  initiative  and  intelligence  of  American  bankers. 

American  banks  in  foreign  markets  would  be  powerful  aids 
to  the  upbuilding  of  our  commerce ;  manifestly  and  for  the  subjoined 
reasons  are  they  indispensable : 

First.    They  would  furnish  a  direct  financial  exchange. 

Second.  They  would  provide  a  safe  and  efficient  means  of 
obtaining  credit-information,  independent  as  to  foreign  merchants 
and  impartial  as  to  American  exporters. 

Third.  They  would  correctly  present  to  foreign  customers  the 
standing  of  our  own  export  houses. 

Fourth.  They  would  furnish  capital  or  credit  at  the  foreign 
market. 

Fifth.  They  would  bring  American  financial  interests  in  touch 
with  foreign  enterprises,  which,  if  exploited,  would  create  business 
for  the  American  exporter. 

A  direct  financial  exchange  is  important  because  it  puts  the 
least  burden  on  the  business  and  is  most  readily  understood  and 
relied  upon  by  the  merchant.  The  difficulty  in  obtaining  a  direct 
exchange  with  another  country  comes  not  only  from  the  dearth  of 
American  banks  abroad,  but  from  the  legal  restrictions  that  obtain 
as  to  domestic  banks.  One  of  the  fundamental  principles  of  Euro- 
pean banking  practices  is  that  a  bank  is  permitted  to  sell  its  good 
name  in  lieu  of  money  advanced  or  a  credit  placed  at  the  disposal 
of  a  borrower.  An  English  manufacturer  purchasing  materials 
abroad  does  so  through  personal  representatives  or  local  firms 
appointed  as  agents.  When  a  purchase  is  made,  knowing  that  the 
goods  must  be  paid  for  before  shipment,  he  receives  from  his  banker, 
commensurate  with  his  financial  standing,  a  credit,  to  the  effect 
that  the  bank  will  accept  (guarantee  payment)  sixty-  or  ninety-day 
drafts  drawn  by  the  foreign  agent  with  shipping  doctunents  attached. 
These  shipping  documents  are  so  made  as  to  give  the  holder  of  the 
full  sets  of  bills  of  lading  an  absolute  control  of  the  goods  until  they 
reach  their  destination.  The  agent,  armed  with  this  draft  and  the 
shipping  documents,  is  enabled  immediately  to  place  himself  in  funds 
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by  the  negotiation  of  this  instrument ;  and  the  purchaser  of  the  drafts 
is  absolutely  protected  until  the  bill  of  exchange  is  accepted  by  the 
English  banker,  to  whom,  in  consideration  of  his  acceptance,  the 
document  must  be  surrendered.  This  practice  enables  the  European 
merchant  to  finance  his  purchases  in  foreign  countries  at  a  minimum 
cost;  and  it  has  contributed  enormously  to  the  development  of  for- 
eign trade.  This  simple  and  inexpensive  means  of  bridging  the  seas 
could  be  secured  to  the  American  merchant  in  either  of  two  ways ; 
by  the  establishing  of  domestic  banks  with  branches  abroad,  or 
through  the  domestic  banker's  acceptance  of  the  merchants'  drafts. 
If  but  American  banks  had  branches  abroad,  the  merchant's  deposit 
in  the  parent  bank  could  readily  be  made  available  at  any  of  its 
foreign  branches;  or  if  an  American  bank,  well  known  abroad, 
could  add  its  credit  to  that  of  the  merchant's  by  guaranteeing  his 
transactions  in  accordance  with  established  business  usage,  he  could 
deal  direct  with  all  the  ports  of  the  world. 

But  the  American  banks  have  no  branches  abroad,  and  they  are, 
moreover,  restricted  by  law  from  making  time  acceptances  or  other- 
wise guaranteeing  commercial  paper ;  and  in  consequence  the  Ameri- 
can merchant  is  forced  to  employ  the  services  of  European  banks  to 
finance  his  transactions.  This  facility,  of  course,  must  needs  be 
well  paid  for,  as  the  good  name  of  the  European  banker  is  not  sold 
cheaply.  As  a  result,  the  American  importer  must  establish  his 
credit  with  strangers  or  suffer  the  inconvenience,  delay  and  expense 
of  an  indirect  exchange.  A  like  disadvantage  confronts  the  exporter, 
for  the  identical  conditions  that  forced  payment  in  European  drafts 
made  those  same  European  drafts  the  most  available  exchange  for 
the  purpose  of  collection.  Thus  the  European  banker  takes  toll  of 
our  commerce,  be  it  export  or  import.  In  addition  to  the  immediate 
handicap,  resulting  from  indirect  exchange,  the  American  suffers 
collateral  disadvantages.  For  instance,  the  quotations  of  the  markets 
of  the  world  are  expressed  in  the  nomenclature  of  Europe — ^marks, 
francs  or  pounds  sterling — seldom  if  ever  in  American  dollars: 
therefore  the  American,  in  naming  his  price,  unavoidably  directs  the 
mind  of  his  customer  to  the  European  competitor.  Furthermore, 
American  prestige  suffers  seriously  from  these  indirect  financial 
transactions.  America  conducting  her  foreign  trade  through  the 
banks  of  her  neighbors  is  in  about  as  commanding  a  position  as  is  a 
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bank  in  a  large  city  that  is  not  a  member  of  the  Clearing  House 
Association. 

Apart  from  the  question  of  exchange,  the  American  merchant, 
in  extending  his  trade,  suffers  from  the  lack  of  intimate  contact 
and  confidential  relations  with  the  business  life  of  other  countries, 
which  can  best  be  supplied  by  resident  American  bankers.  Under 
the  present  state  of  affairs,  if  he  would  inform  himself  as  to  par- 
ticular trade  conditions,  as  to  the  standing  of  a  customer  or  make 
any  of  the  confidential  inquiries  that  are  incident  to  business,  he  must 
seek  some  other  firm  that  is  engaged  in  the  same  territory  in  which 
he  is  operating,  or  a  banker  having  much  closer  affiliations  with  his 
competitors  in  Europe.  There  has  been  an  effort  made  to  supply 
this  deficiency  through  the  mercantile  agencies,  but  the  people  of 
South  America  and  the  Orient  do  not  take  kindly  to  the  interroga- 
tion of  such  agents;  and  the  information,  which  otherwise  would 
be  readily  obtainable  by  a  banking  institution,  is  often  withheld  and 
the  inquiry  resented.  American  banks  abroad  would  be  dependent 
for  their  prosperity  very  largely  upon  the  extent  of  American  com- 
merce in  their  territory,  and,  by  reason  of  self-interest,  would  be 
the  most  potent  promoters  of  American  enterprise,  just  as  experi- 
ence has  proven  the  European  international  bank  to  be  a  vitalizing 
element  in  the  all-nations  trade  of  Europe.  Excepting  the  United 
States,  every  important  country  that  is  engaged  in  the  exporting 
of  manufactured  products,  has  furnished  the  facilities  under  notice 
for  trade  through  the  extension  of  its  banking  system  to  foreign 
territory.  The  customs  of  banking  and  the  laws  of  the  various 
European  commonwealths  are  not  unfavorable  to  the  upbuilding  of 
international  banks,  consequently  the  European  banking  house  may 
set  up  its  branches  to  the  ends  of  the  earth.  English  banks  are  as 
universal  as  commerce,  while  those  of  Germany,  France  and  Italy 
are  co-extensive  with  German,  French  and  Italian  trade.  For  illus- 
tration, take  a  certain  English  international  bank  as  being  typical 
imder  the  British  system.  This  is  a  bank  incident  to  the  English 
interests  in  South  America.  Its  home  office  is  in  Ix)ndon  and,  as 
an  institution,  it  is  a  citizen  of  England  and  under  the  protection 
of  that  government's  foreign  policy.  It  has  branches  in  Valparaiso, 
Santiago,  Iquique,  Antofogasta,  Copiapo,  Coquimbo,  La  Serena, 
Chilian,  Concepcion,  Punta  Arenas  and  CK^alle,  Chili ;  Buenos  Aires, 
Mendoza,  Bahia  Blanca  and  Rio  Gallegas  in  the  Argentine  Republic ; 
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Montevideo,  Uruguay  and  Oruro,  Bolivia,  and  additionally  some 
forty-five  agencies  in  other  parts  of  South  America.  The  ease, 
facility  and  safety  for  financial  transactions,  afforded  to  the  Eng- 
lishman and  his  interests  in  that  part  of  the  world  covered  by  this 
institution,  can  be  appreciated  at  a  glance.  The  banking  systems 
under  which  these  banks  are  operated  make  it  possible  for  them  to 
utilize  the  credit  and  funds  of  the  entire  institution  where  and  as 
needed,  and,  by  means  of  the  power  of  acceptances,  to  furnish  the 
most  stable  and  least  expensive  way  for  the  transference  of  credits. 

Unfortunately,  no  such  freedom  has  been  granted  the  banking 
capital  of  America.  The  United  States  has  only  one  international 
bank,  operating  chiefly  in  the  Far  East.  This  unique  position  of  a 
nation  attempting  to  build  a  foreign  commerce  without  the  equip- 
ment of  foreign  banks  is  due  to  the  restrictions  of  the  American 
banking  laws, — restrictions  that  in  effect  prohibit  the  setting  up  of 
such  institutions.  The  National  Bank  Act  was  enacted  at  a  time 
when  little  thought  was  given  to  foreign  commerce.  It  was  drawn 
solely  with  an  eye  on  the  internal  needs ;  and  a  study  of  its  text  leads 
one  to  the  conclusion  that  its  author  not  only  failed  to  make  any  pro- 
vision for  foreign  banking,  but,  unwittingly,  prohibited  it  by  the 
terms  of  the  act. 

Under  existing  conditions  it  is  possible  to  establish  a  bank  in 
the  United  States  in  one  of  three  ways:  under  the  National  Bank 
Act,  as  a  national  bank ;  under  state  law  as  a  state  bank,  or  by  means 
of  a  co-partnership  as  a  private  bank. 

Section  5190  of  the  United  States  Revised  Statutes — part  of  the 
National  Bank  Act — sets  forth  the  following  edict : 

The  usual  business  of  each  national  banking  association  shall  be  trans- 
acted at  the  office  or  banking  house  located  in  the  place  specified  in  its 
organization  certificate. 

This  section  has  been  interpreted  by  every  Comptroller  of  the 
Currency  as  prohibiting  a  national  bank  from  establishing  branches. 
The  only  exception  to  this  prohibition  has  come  by  the  conversion 
of  state  banks  into  national  institutions  under  the  authority  of  sec- 
tion 5155  of  the  Act,  which  declares: 

It  shall  be  lawful  for  any  bank  or  banking  organization  organized  under 
State  laws  and  having  branches,  the  capital  being  joint  and  assigned  to  and 
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used  by  the  mother  bank  and  branches  in  definite  proportion,  to  become  a 
national  banking  association  in  conformity  with  existing  laws,  and  to  maintain 
in  operation  its  branches,  or  such  one  or  more  of  them  as  it  may  elect  to 
retain,  the  amount  of  the  circulation  redeemable  at  the  mother  bank  and  each 
branch  to  be  regulated  by  the  amount  of  capital  assigned  to  and  used  by  each. 

Under  this  section,  only,  the  following  named  banks  have  been 
converted  from  state  into  national  banks,  retaining  their  branches 
under  the  provision  of  this  section : 

First  National  Bank,  Milton,  Ore. ;  branch  located  at  Freewater, 
Ore.;  converted  July  23,  1908. — Bank  of  California  (National  Asso- 
ciation), San  Francisco,  Cal. ;  branches  at  Virginia  City,  Nev.,  Port- 
land, Ore.,  Seattle  and  Tacoma,  Wash.;  converted  February  5, 
1910. — Pascagoula  National  Bank,  Moss  Point,  Miss.;  branch  at 
Scranton,  Miss. ;  converted  March  14,  1907. — First  National  Bank, 
Pontotoc,  Miss.;  a  branch  at  Ecru  in  same  state;  converted  Feb- 
ruary 21,  1908. 

State  banks,  under  the  laws  of  but  few  states,  are  allowed  to 
have  branches  outside  of  their  immediate  states  and  possibly  abroad ; 
but,  if  it  were  permissible  to  convert  them  into  national  banks,  their 
branches  would  have  to  be  designated  before  such  conversion  could 
be  effected,  thus  making  the  organization  inflexible  as  to  its  subse- 
quent growth,  either  as  to  the  number  of  branches  or  the  amount  of 
capital  available  for  their  separate  use.  It  is  true  of  the  greater 
majority  of  the  states  that  a  bank,  organized  under  state  law,  is 
restricted  to  one  place  of  business,  or,  at  least,  to  branches  in  the 
city  specified  by  its  charter  as  the  place  where  its  business  is  to  be 
conducted.  Mostly  all  of  the  states  prohibit  any  foreign  corpora- 
tion, other  than  a  national  bank,  from  receiving  deposits,  discounting 
notes,  or  carrying  on  the  usual  transactions  of  banking  within  the 
borders  of  the  state.  The  International  Banking  Corporation,  char- 
tered under  a  special  act  of  the  legislature  of  the  State  of  Connec- 
ticut, has  an  organization  with  branches  in  England,  China,  the 
Philippine  Islands  and  Panama,  with  its  principal  executive  office 
in  New  York.  But,  withal,  it  can  do  no  banking  business  in  New 
York,  and,  perforce,  is  obliged  to  carry  on  its  transactions  in  this 
country  through  an  agency,  on  exactly  the  same  basis  as  banks  of 
foreign  countries,  a  hindrance  technically  valid  under  the  law,  but, 
in  equity,  a  poor  recognition  of  the  patriotic  spirit  and  intelligent 
enterprise  that  prompted  the  founding  of  that  institution. 
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Private  or  co-partnership  banks  are  necessarily  too  restricted 
as  to  capital  and  resources  and  too  unstable  in  their  organization  to 
command  the  credit  and  prestige  necessary  to  foreign  operation. 
Foreign  corporations  are  excluded  from  the  banking  field  here  and 
in  many  of  the  foreign  countries  as  well. 

From  the  foregoing  it  is  plainly  evident  that,  under  the  pre- 
vailing status  of  the  law,  it  is  impossible  to  establish  a  bank  with 
American  citizenship  that  could  conduct  a  banking  business 
at  any  important  point  in  the  United  States  and,  cotemporaneously, 
do  a  primary  business  abroad. 

If  there  is  to  be  a  normal  growth  in  the  foreign  commerce  of 
the  United  States  there  must  be  an  extension  of  our  banking  system, 
adequate  to  meet  the  conditions  imposed  upon  the  American 
merchant  in  his  competition  with  the  rest  of  the  world.  Obviously 
the  first  step  toward  securing  such  an  extension  would  be  to  expand 
the  scope  of  our  banking  laws,  so  as  to  give  some  legal  basis  for  the 
international  business.  This  might  be  accomplished  by  permitting 
the  establishment  of  a  new  class  of  banks, — ^these  banks  to  be  under 
the  authority  and  supervision  of  the  Federal  Government  to  the 
same  extent  as  are  now  the  national  banks, — giving  them  all  the 
powers  vested  in  national  banks,  with  the  added  privilege  of  estab- 
lishing branches  abroad,  together  with  the  liberty  of  making  time 
acceptances  of  foreign  drafts  or  other  forms  of  commercial  exchange 
originating  abroad.  Due  caution  could  be  observed  by  putting  a 
logical  limitation  upon  the  power  of  such  banks  to  lend  their  credit ; 
moreover,  by  restricting  the  amount  of  outstanding  guarantees  to  a 
definite  proportion  of  their  resources, — just  as  custom  and  the  set- 
tled opinion  as  to  sound  banking  now  limit  such  operations  on  the 
part  of  European  banks.  The  same  result  could  well  be  achieved  by 
extending  these  privileges — subject  to  regulation — to  all  national 
banks  of  sufficient  capital,  upon  the  approval  of  the  Secretary  of  the 
Treasury  and  the  Comptroller  of  the  Currency.  Either  course  would 
open  the  way  for  the  international  bank,  with  its  headquarters  at 
one  of  the  centers  of  trade  in  this  country  and  its  branches  covering 
a  definite  field  of  commerce  abroad  and  with  strength  of  capital 
that  would  give  prestige  and  stability  to  its  most  inferior  branches ; 
or,  to  the  same  end,  invest  a  national  bank  with  the  power  to  estab- 
lish isolated  branches  where  the  needs  of  its  patrons  would  make 
profitable  such  extensions.    Thus  situated,  such  banks  would  be  enti- 
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tied  to  the  full  protection  of  the  Federal  Government  in  the  proper 
exercise  of  their  functions  abroad ;  but,  if  subject  to  the  supervision 
and  regulation  of  federal  officers,  they  would  be  powerless  to 
embarass  our  government  in  its  foreign  relations.  And  no  good 
reason  presents  itself  why  such  banks  could  not  be  given  efficient 
federal  supervision.  Examinations  of  foreign  branches,  co-ordinately 
with  the  parent  bank,  could  be  made  by  consuls  or  other  resident 
government  agents,  appointed  as  deputy  examiners  for  such  a  pur- 
pose. The  four  national  banks,  previously  mentioned,  have  been 
regularly  examined  since  their  conversion  from  state  banks,  and, 
too,  without  administrative  difficulties.  Substantial  precedents  have 
already  been  created  for  the  federal  supervision  of  banks  in  a  non- 
contiguous territory.  There  are  four  national  banks  in  Hawaii,  one 
in  Porto  Rico  and  two  in  Alaska.  These  banks  are  regularly  exam- 
ined and  reported  upon  by  deputy  examiners  resident  at  the  several 
localities  mentioned. 

In  brief,  this  extension  could  be  brought  about  by  amendments 
to  the  National  Bank  Act  that  would  affect  neither  the  present  status 
of  our  domestic  banks,  nor  would  it  incur  the  dangers  and  disad- 
vantages that  have  been  so  unremittingly  urged  by  the  opponents  of 
a  revised  banking  system.  Such  a  modification  of  our  banking  laws 
would  disturb  no  vested  interests  and  would  confer  no  special  privi- 
lege. Instead,  it  would  open  the  foreign  field  equally  to  all  sections 
of  the  country  and  secure  to  our  foreign  trade  a  normal  develop- 
ment along  the  lines  of  the  least  resistance.  This  country,  to-day, 
is  employing  a  banking  capital  of  $3,700,000,000,  represented  by  the 
capital  and  surplus  of  its  banking  institutions ;  and  when  we  com- 
pare this  with  the  £84,000,000  of  English  banking  capital,  it  can 
hardly  be  questioned  that  we  are  fortified  abundantly  to  finance  our 
own  foreign  commerce,  and  that  the  opportunity  for  so  doing  would 
straightway  be  turned  to  profitable  account.  Such  a  move  would  be 
timely  from  the  standpoint  of  our  present  necessities,  and  would  be 
a  most  important  and  logical  step  toward  enabling  the  United  States 
eventually  to  become  a  creditor  nation. 


(510) 

Digitized  by  VjOOQIC 


ENGLISH  METHODS  OF  LENDING  AS  CONTRASTED 
WITH  AMERICAN 


By  Laurence  Merton  Jacobs, 
Of  the  National  City  Bank  of  New  York. 


Dissimilarities  between  English  and  American  methods  of  lend- 
ing are  extraordinary  in  significance  rather  than  in  number.  The 
principal  points  of  contrasts  may  be  attributed  in  the  first  instance 
to  differences  in  geographical  or  physical  conditions.  The  restricted 
area  of  England  has  made  it  peculiarly  dependent  upon  other 
countries  for  raw  materials  and  for  markets  for  its  manufactures. 
It  has  meant  for  England  the  concentration  of  a  large  part  of  its 
energies  on  the  development  of  its  foreign  trade.  The  vast  extent 
of  the  United  States,  on  the  other  hand,  has  placed  us  under  no 
similar  necessity  as  to  markets  and  materials.  Great  natural 
resources  have  enabled  us  to  work  with  a  wide  margin  of  profit. 
England  in  its  foreign  trade  has  been  compelled  to  work  with  a 
much  narrower  margin.  Differences  in  margins  of  profit  mean  dif- 
ferences in  necessity  as  to  measures  of  economy,  and  herein  we  find 
the  true  basis  of  the  more  important  elements  of  variance  as  respects 
English  and  American  banking  practice. 

The  effect  of  money  rates  on  the  profits  arising  from  the  devel- 
opment of  natural  resources,  in  mining,  in  the  raising  of  grain  and 
cotton  is  relatively  small.  On  the  contrary  it  is  an  item  of  prime 
importance  in  manufacturing  industries,  particularly  in  a  country 
situated  as  is  England.  Our  shipper  receives  payment  for  his  raw 
cotton  through  the  sale  of  time  bills  of  exchange  drawn  on  London 
or  Liverpool  as  the  case  may  be.  The  amount  of  dollars  which  he 
will  receive  for  a  given  amount  of  sixty  days'  sight  sterling  bills 
depends  directly  on  the  rate  at  which  these  bills  can  be  discounted 
in  the  London  market,  a  high  rate  acting  as  a  deduction  from  the 
price  at  which  the  sale  and  purchase  of  the  cotton  were  arranged  and 
a  low  rate  having  the  opposite  effect.  The  shipper,  in  other  words, 
wants  to  be  able  to  discount  his  bills  at  a  low  rate.  If  he  can  do  this 
it  means,  other  things  being  equal,  a  slightly  higher  price  for  his 
cotton.    Conversely,  it  means  that  he  can  afford  to  take  a  slightly 
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lower  price  to  the  ultimate  advantage  of  the  English  manufacturer 
of  cotton  goods.  Whether,  therefore,  the  discount  rate  is  three  per 
cent  or  five  per  cent  is  of  material  consequence  to  such  manufac- 
turer, adding  to  or  lessening  his  cost  of  production  and  going  far 
toward  determining  his  ability  to  compete  in  foreign  markets. 

Likewise  the  probability  of  no  extraordinary  fluctuations  in 
discount  rates  is  of  value  in  that  it  makes  possible  forward  contracts 
for  purchases  of  materials  upon  a  favorable  basis.  A  seller  who 
can  be  reasonably  sure  that  he  will  be  able  to  discount  his  bills 
three  or  four  months  later  at  three  per  cent  or  four  per  cent  or  even 
five  per  cent  will  naturally  be  willing  to  take  a  less  price  for  his 
goods  than  if  there  was  a  possibility  of  much  higher  rates  prevailing 
at  the  time  of  the  fulfilment  of  the  contract. 

The  enormous  responsibility  which  falls  upon  the  English  bank- 
ing system  to  keep  down  money  rates  and  to  prevent  wide  fluctua- 
tions finds  no  counterpart  in  the  United  States.  It  is  perhaps  due 
to  the  fact  that  in  England  the  function  of  the  banks  in  lessening 
the  cost  of  materials  entering  into  manufactures  and  of  imported 
food  supplies  is  a  matter  of  more  or  less  general  recognition,  and 
banks  are  left  comparatively  free  of  legal  restrictions  which  might 
tend  to  lessen  their  ability  to  meet  the  exigencies  of  the  situation ; 
whereas  our  comparative  self-sufficiency  in  the  matter  of  food  sup- 
plies and  raw  materials  has  had  the  effect  of  minimizing  popular 
interest  in  the  workings  of  our  banking  laws  and  making  difficult 
reforms  which  would  inure  to  the  public  good.  It  is,  at  any  rate, 
this  difference  in  responsibility  which  accounts  in  a  considerable 
degree  to  differences  in  methods  of  lending. 

The  most  striking  peculiarity  of  English  banking  practice,  when 
brought  into  contrast  with  our  own,  is  the  use  in  the  London  money 
market  of  time  bills  of  exchange  as  a  basis  for  short  loans,  for  a 
day  or  for  a  week.  An  explanation  may  be  found  in  the  fact  that 
the  extension  of  British  foreign  trade  has  carried  with  it  the  crea- 
tion of  a  great  amount  of  time  bills  of  exchange,  whereas  the  devel- 
opment of  a  new  country  of  large  area^  such  as  the  United  States, 
occasioned  the  issue  of  a  large  amount  of  stocks  and  bonds  of  rail- 
roads and  other  industries,  so  that  the  loans  of  our  American  banks 
and  English  banks  are  naturally  based  upon  quite  different  classes  of 
securities.  This  explanation,  however,  is  not  sufficient.  It  does  not 
take  account  of  the  fact  that  as  a  basis  for  loans,  according  to  Eng- 
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lish  practice,  bills  of  exchange  are  made  to  rank  side  by  side  with 
British  consols  and  other  government  guaranteed  securities.  It 
affords  no  reason  why  bills  of  exchange  are  made  in  the  estimation ' 
of  the  English  banker  to  rank  above,  so  far  as  their  utility  as  a  basis 
for  short  loans  is  concerned,  English  railroad,  industrial  and 
municipal  bonds  and  stocks  which  are  not  only  sound  in  themselves 
but  whose  total  is  amply  sufficient.  The  real  explanation  goes  back 
to  the  difference  in  necessity  of  maintaining  low  and  stable  money 
rates.  In  involves,  moreover,  a  further,  though  closely  related  dis- 
tinction, between  English  and  American  banking  objectives.  This 
distinction  is  that  England's  prestige  in  the  trade  of  the  world  is 
bound  up  in  the  preservation  of  London's  position  as  the  interna- 
tional banking  center,  while  in  a  country  as  large  as  the  United- 
States,  banking  capital  is  necessarily  spread  over  a  wide  area,  a 
situation  which  militates  against  its  concentration  in  New  York 
and  relieves  us  of  any  immediate  ambitions  to  contest  London's 
supremacy. 

As  differentiated  from  stocks  and  bonds,  bills  of  exchange  pos- 
sess singular  qualities  with  reference  to  their  desirability  as  col- 
lateral to  loans.  They  represent  in  large  measure  actual  goods  in 
transit.  They  are  evidences  of  specific  trade  transactions.  Within 
a  short  period  they  "will  turn  themselves  into  money."  They  there- 
fore contain  within  themselves  essential  elements  of  security.  Fur- 
thermore, the  purpose  which  under  ordinary  circumstances  is  served 
by  a  loan  on  bills  of  exchange  is  one  of  high  economic  interest. 
In  the  London  money  market  bills  are  dealt  in  by  brokers  who  make 
their  profits  by  financing  their  purchases  by  means  of  a  loan  and 
later  selling  the  bills  on  a  discount  basis  lower  than  that  on  which  * 
they  were  bought.  In  consequence,  the  lowering  of  the  rate  for 
short  loans  directly  influences  the  market  discount  rate,  and  to  that 
extent  tends  to  lessen  the  cost  of  importing  materials  from  abroad, 
thereby  acting  as  a  stimulus  to  trade  and  industry. 

Apart  from  these  considerations,  there  is  a  scarcely  less  - 
important  reason  for  the  position  occupied  by  bills  of  exchange  in 
relation  to  short  loans  under  the  English  banking  system.  It  is 
that  loans  based  upon  them  can,  to  a  far  greater  extent  than  advances 
secured  by  stocks  and  bonds,  be  called  with  a  minimum  of  market 
disturbance.  Bills  of  exchange  in  the  very  nature  of  things  are  not 
suited  to  general  investment  purposes.     They  are  not  a  form  of 
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security  which  can  be  readily  handled  by  private  investors.  Their 
early  maturity  and  low  yield  make  them  undesirable.  The  margin 
of  profit  in  buying  them  is  also  too  small  to  warrant  speculation  in 
them  in  the  ordinary  sense  of  the  word. 

The  absence  of  public  interest  and  speculative  positions  in  the 
securities,  bills  of  exchange,  upon  which  a  part  of  his  loans  are  based 
relieves  the  English  banker  to  this  extent  of  the  anxiety  attached 
to  lending  upon  stocks  and  bonds.  He  is  left  with  a  comparatively 
free  hand.  Almost  his  sole  consideration  needs  be  his  own  position. 
His  sense  of  security  is  twofold.  In  the  first  place  any  considerable 
calling  of  day-to-day  loans  is  fraught  with  materially  less  risk 
to  the  general  situation  than  if  they  were  secured  by  stocks  and 
bonds.  Such  a  process  does  not  involve  the  possibility  of  provoking 
realizing  sales  of  securities  by  speculators  who  may  either  be 
frightened  at  the  withdrawal  of  accommodations  or  who  see  in  it  an 
opportunity  to  make  a  profit  on  the  short  side  of  the  market.  It 
does  not  involve  the  public  at  large  and  lessens  the  danger  of  a 
rapid  spread  of  alarm  and  the  precipitation  of  a  panic. 

Another  element  of  safety  to  English  banks  in  the  practice 
of  lending  upon  bills  of  exchange  is  that  the  calling  of  such  loans 
does  not  absolutely  necessitate  the  borrower  securing  fresh  money 
in  London.  When  a  joint-stock  bank  requires  a  bill  broker  to  reduce 
his  loans  the  latter  first  turns  to  some  other  joint-stock  bank,  or  if 
he  cannot  make  suitable  arrangements  there  he  can  always  fall  back 
upon  the  discount  facilities  of  the  Bank  of  England.  Even  this 
resort,  however,  is  not  final  in  anything  like  an  emergency,  and  for 
the  following  reason :  Sterling  bills  of  exchange  are  a  favorite  form 
of  investment  among  continental  banks  and  their  transference  from 
the  loan  departments  of  London  banks  to  the  discount  portfolios  of, 
for  example,  Paris  banks,  is  neither  unusual  nor  difficult.  Almost 
immediately  there  is  such  a  contraction  in  London  money  market 
supplies  as  to  raise  discount  rates  above  the  levels  prevailing  in 
European  centers,  and  funds  begin  to  move  to  London  from  these 
centers  for  investment  in  bills.  Many  of  the  great  continental 
banks  have  London  agencies,  so  that  the  process  of  shifting  loans 
on  bills  is  rendered  doubly  simple. 

Loans  upon  bills  of  exchange  are,  in  a  word,  loans  which  are 
essentially  secure  in  themselves ;  they  are  of  direct  benefit  to  trade 
and  industry  even  to  the  extent  of  operating  to  lower  the  cost  of 
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the  workingman's  food  supplies ;  they  may  be  called  without  fear  of 
reaction  upon  the  lender,  inasmuch  as  widely  held  investment  securi- 
ties are  not  involved;  and  they  may  be  readily  shifted  to  foreign 
banking  institutions.  The  safety  therefore  with  which  banks  lend 
their  money  on  bills  of  exchange  contributes  to  the  effectiveness  of 
the  English  banking  system  in  meeting  the  primary  requirements  of 
low  money  rates  and  the  maintenance  of  London's  position  as  the 
financial  center  of  the  world.  In  the  first  place  the  assurance  that 
its  loans,  or  a  considerable  part  of  them,  are  liquid  to  an  extraor- 
dinary degree  enables  a  bank  not  only  to  lend  at  a  low  rate  but 
lessens  the  necessity  of  maintaining  a  large  cash  reserve,  which  in 
turn  means  an  addition  to  the  supply  of  loanable  capital  with  a 
tendency  further  to  depress  rates.  In  the  second  place  it  minimizes 
the  danger  of  a  collapse  of  the  credit  fabric  such  as  we  experienced 
in  1907.  London's  methods  of  lending  are  calculated  to  avert  a 
similar  situation  $0  far  as  England  is  concerned,  a  situation  in  a 
material  degree  made  possible  by  our  practice  of  placing  our  almost 
sole  reliance  upon  stock-exchange  securities  as  collateral  for  day- 
to-day  advances.  Doubt  as  to  the  strength  of  certain  banks  led  to 
withdrawals  of  dq)osits.  Withdrawals  of  deposits  made  necessary 
the  replenishment  of  reserves  by  the  calling  of  loans.  The  calling 
of  loans  resulted  in  liquidation  on  the  stock  exchange.  Falling  prices 
of  securities  tended  to  spread  alarm  among  investors  generally,  carry- 
ing with  it  further  withdrawals  of  deposits,  necessitating  in  turn 
the  calling  of  other  loans,  until  we  reached  the  point  when  for  prac- 
tical purposes  demand  loans  were  little  more  callable  than  time 
loans.  Unlike  London  we  could  not  shift  a  part  of  our  loans  to 
Paris.  The  French  banks  saw  a  difference  between  bills  of  exchange 
with  but  a  few  weeks  to  run,  and  stocks  and  bonds  the  market  value 
of  which  might  be  considerably  less  than  the  amount  loaned  within 
an  equal  length  of  time. 

London's  prestige  rests  as  much  upon  its  ability  to  withstand 
financial  shocks,  to  ward  off  panics,  to  continue  payments  in  gold 
at  any  and  all  times,  as  it  does  upon  its  great  resources.  In  fact 
an  important  part  of  the  resources  which  enable  it  to  maintain  low 
money  rates  and  to  handle  great  international  loan  operations  is  due 
to  the  position  which  it  has  so  long  occupied.  Its  bank  deposits 
are  not  purely  English.  They  are  made  up  in  part  of  foreign 
accounts,  representing  remittances  from  all  quarters  of  the  globe. 
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London  cannot  afford  that  these  foreign  deposits  should  be  jeopar- 
dized. Their  protection  the  English  banking  system  has  as  one  of 
its  main  objectives,  and  the  success  with  which  it  has  been  accom- 
plished rests  in  large  measure  on  that  practice  of  lending  which 
has  no  place  in  our  banking  methods. 

It  is  important  to  understand,  however,  that  while  Eng^lish 
bankers  have  two  classes  of  securities  of  different  character,  stocks 
and  bonds  and  bills  of  exchange,  on  which  to  base  their  call  loans, 
our  bankers  are  of  necessity  confined  to  but  one.  The  explanation 
lies  in  a  further  fundamental  difference  in  the  practice  of  lending. 
Briefly,  it  is  that  English  banks  lend  their  credit  while  our  banks, 
national  banks  in  particular,  are  prohibited  by  law  from  similar 
procedure.  The  practice  also  has  its  origin  in  that  working  prin- 
ciple of  the  English  banking  system,  f.  e.  the  safer  bank  loans  and 
discounts  can  be  made  the  lower  can  be  the  money  rates  afforded, 
and  the  cheaper  England  can  buy  and  sell  in  foreign  markets.  The 
process  is  simple.  When  an  English  importer  is  about  to  buy 
materials  in  a  foreign  country  he  secures  permission  from  his 
banker  to  have  the  bills  of  exchange  drawn  on  him,  the  banker.  In 
other  words,  for  a  small  commission,  the  banker  takes  the  place 
of  the  importer  as  the  drawee  and  becomes,  as  the  acceptor  of  the 
bills,  responsible  so  far  as  any  other  banker  is  concerned,  for  their 
payment  at  maturity.  These  are  the  bills,  bankers'  bills  as  they  are 
called,  which  are  chiefly  employed  as  a  basis  for  short  loans.  These 
are  the  bills  to  which  the  Bank  of  England  rate  applies  and  which 
command  the  finest  market  discount  rates,  rates,  in  fact,  usually 
lower  than  that  of  the  Bank  of  England.  Obviously  the  guaranty 
of  a  banker  of  high  standing  adds  an  important  element  of  security 
to  bills  of  exchange  as  a  basis  for  the  lending  or  investment  of  bank 
funds.  It  is  an  additional  assurance  to  the  foreign  exporter  that  he 
can  discount  his  bills  at  a  low  rate  so  that  he  can  afford  to  make  a 
favorable  price  to  the  English  buyer.  It  makes  them  all  the  more 
satisfactory  investments  for  foreign  banking  institutions. 

The  practice  of  lending  by  means  of  acceptances,  so  large  a 
factor  in  the  development  of  England's  foreign  trade  and  a  sub- 
stantial protection  to  the  London  money  market,  giving  extraordi- 
nary security  to  loans  and  rendering  more  easy  their  partial  shifting 
to  continental  institutions  in  times  of  stress,  differs  in  no  essential 
particular  from  the  use  to  which  credit  is  put  in  ordinary  commercial 
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transactions.  Apart  from  his  financial  resources  the  principal  asset 
of  a  business  man  is  his  credit,  founded  upon  the  excellence  of  his 
judgment,  his  honesty,  the  carefulness  of  his  methods  and  his  past 
successes.  It  is  a  legitimate  asset,  one  of  which  he  is  entitled  to 
make  use  in  securing  accommodation  from  his  banker.  Under  the 
English  banking  system,  bankers  are  regarded  as  possessors  of 
credit  and  are  permitted  to  make  use  of  it,  to  lend  it.  Under  our 
system  the  credit  of  our  banks  is  forbidden  similar  employment 
Under  our  laws  it  is  effectually  locked  up.  There  is  something 
parodoxical  about  our  prohibition  of  a  practice  of  lending  so 
important  to  English  and  so  common  with  continental  banks.  When 
a  bank  loans  its  deposits  it  is  loaning  something  which  does  not 
belong  to  it,  something  which  it  may  be  called  upon  to  return  any 
day.  On  the  other  hand,  when  it  loans  its  credit,  its  good  name, 
it  is  loaning  something  peculiarly  its  own,  something  indeed  which 
in  course  of  time  may  be  lost  but  while  possessed  is  not  subject  to 
withdrawal  from  day  to  day. 

The  extraordinary  waste  of  bankers'  credit  in  this  country  as 
compared  with  the  effectiveness  of  its  use  under  the  English  bank- 
ing system  is  difficult  to  justify.  The  most  plausible  argument  is 
that  the  use  of  such  credit  may  very  readily  lead  to  its  abuse. 
Aside  from  the  fact  that  a  similar  argument  applies  to  almost  any 
device  of  marked  utility,  it  must  be  admitted  that  continued  prohi- 
bition of  the  practice  of  lending  by  means  of  bankers'  acceptances, 
safeguarded  as  it  may  be  by  providing  that  such  acceptances  shall 
be  given  only  in  connection  with  mercantile  transactions  and  that 
every  bank-accepted  bill  of  exchange  shall  bear  on  its  face  a  clear 
indication  of  the  nature  of  the  security  upon  which  it  is  based,  is  an 
expensive  measure  of  protection  against  possibly  only  occasional 
instances  of  bad  banking. 

The  capital  and  surplus  of  our  banks  now  amount  to  some- 
thing like  four  thousand  millions  of  dollars.  The  resources  of  our 
national  banks  alone  amount  to  ten  thousand  millions  of  dollars. 
The  possession  of  such  vast  sums  in  part  their  own,  in  part  entrusted 
to  them,  is  an  indication  of  the  honesty  of  management,  soundness 
of  judgment  as  to  risks,  and  past  successes  of  our  banking  institu- 
tions. It  is  an  indication  of  the  extent  of  their  credit,  credit  which 
according  to  English  banking  practice  would,  in  part  at  least,  be  put 
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to  work,  but  which  with  us  takes  no  part  in  advancing  the  great 
economic  processes  of  production  and  distribution. 

In  England  the  lending  of  credit  by  means  of  acceptances  is 
practiced  both  by  the  joint-stock  banks  and  merchant  bankers,  but 
in  what  proportion  cannot  be  stated  definitely  as  the  latter  publish 
no  reports.  There  is,  however,  a  considerable  difference  as  to  the 
ratio  between  capital  and  acceptances  as  regards  the  two  classes 
of  bankers.  It  is  regarded  as  safe  for  merchant  bankers  to  accept 
bills  to  an  amount  several  times  their  capital.  The  acceptances  of 
the  joint-stock  banks,  on  the  other  hand,  average  only  about  seventy 
per  cent  of  their  paid-in  capital  and  surplus.  Taking  into  account  the 
small  cash  reserves  of  the  joint-stock  banks,  the  limitation  of 
acceptances  by  our  banks  to  their  capital  and  surplus  would  seem 
to  err  only  on  the  side  of  conservatism.  On  this  basis  the  total 
waste  of  banking  power  under  our  present  methods  of  lending  would 
appear  to  be  roundly  $4,000,000,000.  If  we  reduce  this  amount  by 
one-quarter  in  order  to  leave  out  of  account  small  institutions  and 
those  not  actively  engaged  in  commercial  business,  we  still  have  a 
remainder  of  $3,000,000,000,  or  a  volume  of  credit  sufficient  to 
provide  a  banker's  acceptance  for  bills  of  exchange  to  cover  our 
total  annual  imports  of  merchandise  and  still  leave  an  unused  bal- 
ance of  an  equal  amount,  $1,500,000,000.  In  short,  the  unused  credit 
of  our  largest  and  most  powerful  banks  alone  would  foe  sufficient  to 
guarantee  all  foreign  drawn  bills,  giving  them  a  value  and  standing 
not  possessed  by  drafts  on  individual  importers. 

In  discounts,  as  well  as  short  loans,  there  is  a  sharp  contrast 
between  English  and  American  methods.  English  discounts  fall 
into  two  classes,  bank  bills  and  trade  bills,  the  difference  depending 
on  whether  or  not  the  acceptors  are  bankers.  The  former  are  prin- 
cipally taken  into  account  in  the  general  discount  market.  The 
latter,  under  ordinary  circumstances,  are  bills  discounted  direct  by 
customers  of  banks  with  the  banks  where  their  accounts  are  kept. 
As  they  are  not  equally  liquid  assets  they  do  not  command  as  favor- 
able rates  as  bankers'  bills.  A  large  proportion  of  the  discounts  of 
our  banks,  on  the  other  hand,  are  made  up  of  promissory  notes,  a 
class  of  paper  occupying  a  much  smaller  place  in  English  banking 
practice. 

The  distinction  between  promissory  notes  and  bills  of  exchange, 
bankers'  bills  in  particular,  underlies  much  that  is  dissimilar  in  our 
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banking  situation  as  compared  with  that  of  England.  Bills  of 
exchange,  as  has  already  been  indicated,  arise  out  of  particular  com- 
mercial transactions.  They  are  evidences  of  definite  purchases  and 
sales  of  commodities.  They  refer  to  and  generally  carry  with  them 
control  over  specific  shipments  of  goods.  Their  discount  by  a  bank 
is  essentially  that  of  providing  ftmds  to  carry  through  a  single  busi- 
ness operation,  the  satisfactory  conclusion  of  which  is  within  the 
scope  of  a  banker's  judgment.  Such  bills,  for  example,  represent 
so  much  cotton  or  so  miich  wheat,  and  the  banker  can  determine  for 
himself  with  reasonable  certainty  the  probability  of  the  success  of 
the  venture.  It  is  not  so  with  our  commercial  paper.  The  promis- 
sory notes  which  form  the  bulk  of  our  bank  discounts  do  not  so  far 
as  the  banker  is  concerned  refer  to  specific  transactions.  They  do 
not  on  their  face  evidence  the  character  of  the  particular  operations 
which  have  rendered  necessary  accommodation  from  a  banker. 
Without  such  evidence  there  is  always  the  possibility  that  instead 
of  the  discount  of  the  paper  partaking  of  the  nature  of  a  temporary 
measure  to  relieve  a  temporary  need  it  in  reality  becomes  a  loan 
of  capital  for  general  employment  in  the  business,  capital  which  in 
an  emergency  might  not  be  able  to  be  withdrawn  without  disastrous 
consequences.  When  a  bill  of  exchange  is  drawn  at  ninety  days' 
sight  against  a  shipment  of  merchandise  there  is  every  assurance 
to  the  banker  who  discounts  it  that  he  is  not  contributing  to  a  pos- 
sible lock-up  of  capital.  On  the  other  hand,  the  discount  of  a 
promissory  note  does  not  carry  with  it  any  guarantee  that  a  renewal 
will  not  be  asked  for  or  arranged  elsewhere.  Furthermore,  our 
practice  of  discounting  promissory  notes,  as  contrasted  with  the 
English  practice  of  confining  discounts  in  large  measure  to  bills  of 
exchange,  in  and  of  itself  places  no  check  on  the  volume  of  notes 
or  paper  which  may  be  distributed  among  a  number  of  banks  by  a 
single  concern. 

Unquestionably  the  barrier  which  our  laws  have  raised  against 
the  practice  of  bank  acceptances  has  had  a  great  deal  to  do  with 
restricting  discounts  to  commercial  paper.  Moreover,  there  is  reason 
to  believe  that  the  removal  of  present  restrictions  would  give  a 
decidedly  different  character  to  our  discounts — ^that  bank-accepted 
bills  of  exchange  would  to  a  large  extent  be  substituted  for  prom- 
issory notes,  carrying  with  them  as  they  would  the  additional 
security  of  a  bank  guaranty  and  evidence  of  the  temporary  nature 
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of  the  transaction.  Doubtless  much  of  our  commercial  paper  is 
•  based  upon  mercantile  transactions  which  could  as  well  be  expressed 
in  time  bills  of  exchange,  inland  as  well  as  foreign.  While  English 
joint-stock  banks  confine  their  acceptances  to  foreign  drawn  bills, 
their  reason  for  discriminating  against  inland  bills  is  not  that  the 
business  is  unsound.  By  accepting  inland  bills  they  believe  it  might 
be  made  to  appear  that  they  were  short  of  cash  else  they  would  have 
made  their  customer  a  straight  loan.  Obviously  such  a  considera- 
tion is  not  applicable  to  conditions  in  this  country  where  banking 
capital  is  divided  into  much  smaller  units. 

The  substitution  of  bills  of  exchange  for  promissory  notes  would 
not  involve  any  complicated  change  in  our  business  practice.  Instead 
of  a  New  York  importer  buying  goods  in  England,  borrowing  from 
his  bank  in  order  to  provide  funds  to  remit  in  payment,  he  would 
arrange  with  his  bank  to  accept  on  his  behalf  time  bills  drawn  on  it 
by  the  English  shipper,  the  documents  to  accompany  the  bills  and 
to  be  delivered  by  the  bank  to  the  importer  under  a  trust  receipt  or 
the  goods  warehoused  by  the  bank  and  kept  under  its  control  until 
the  importer  had  had  time  to  dispose  of  them,  within,  of  course,  the 
period  covered  by  the  currency  of  the  bills.  Similarly,  a  St.  Louis 
dry-goods  merchant  would  arrange  for  his  bank  to  accept  bills  of 
exchange  drawn  on  it  by  a  New  York  wholesale  house  which  had 
sold  certain  goods  to  him.  The  New  York  bank,  upon  presentation 
to  it  of  a  formal  letter  of  credit  issued  by  the  St.  Louis  bank  to 
its  customer  in  favor  of  the  New  York  wholesale  house,  would  imme- 
diately discount  the  bills.  Furthermore,  the  issuance  of  a  letter  of 
credit  would  be  in  many  cases  unnecessary,  owing  to  the  facility 
with  which  the  New  York  bank  could  secure  telegraphic  confirma- 
tion from  the  St.  Louis  bank  that  it  would  accept  certain  bills 
accompanied  by  certain  shipping  documents.  In  short,  there  is  no 
apparent  reason  why  the  principles  which  govern  foreign  trade 
operations  should  not  apply  equally  well  to  domestic,  particularly 
in  a  country  of  the  dimensions  of  the  United  States. 

One  of  the  most  far-reaching  effects  of  our  practice  of  confining 
discounts  to  promissory  notes  is  that  such  discounts  become  to  a 
large  extent  fixed  investments,  fixed  in  the  sense  that  they  may  not 
be  readily  transferred  from  one  bank  to  another,  from  a  country 
bank  to  its  reserve  agent,  without  adding  to  the  liabilities  of  the 
former. .  This  is  primarily  due  to  the  fact  that  the  security  for  the 
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ultimate  payment  of  the  paper  is  dependent  upon  the  financial 
strength  of  the  maker  and  that  the  paper  carries  on  its  face  no 
indication  that  the  original  discount  or  subsequent  rediscount  do 
not  constitute  an  over-extension  of  credit.  Discounts  of  bank- 
accepted  bills  of  exchange  are  of  quite  another  character.  Not  only 
do  such  bills,  with  shipping  documents  attached,  indicate  the  nature 
of  the  transactions  they  cover,  but,  what  is  more  important,  their 
endorsement  adds  nothing  to  their  security.  When  a  powerful 
London  banking  house  has  on  behalf  of  one  of  its  clients  accepted 
certain  bills  of  exchange,  that  is,  guaranteed  by  means  of  its  signa- 
ture their  ultimate  payment,  it  is  obvious  that  the  endorsement  of 
such  bills  by  a  small  country  bank  for  purposes  of  rediscount  would 
add  nothing  to  their  security ;  and,  adding  nothing  to  their  security, 
does  not  for  all  practical  purposes  involve  any  liability  upon  the 
part  of  such  bank.  Similarly  if  a  great  New  York  bank  had  accepted 
certain  bills  of  exchange  drawn  on  it,  and  a  country  bank  had  pur- 
chased these  bills  from  a  broker  as  a  short-time  investment,  and, 
later,  finding  its  needs  for  cash  increasing,  decided  to  rediscount 
the  bills,  it  could  do  so  without  adding  to  its  liabilities,  except  in  the 
technical  sense  that  if  the  New  York  bank  failed  to  meet  its  obliga- 
tion as  to  the  payment  of  these  particular  bills,  the  country  bank, 
having  endorsed  them,  would  have  to  take  them  up. 

As  far  as  a  few  of  our  largest  banks  are  concerned,  whether 
they  did  or  did  not  rediscount  would  not  alter  the  application  of  the 
principle  involved  to  our  banking  situation.  As  a  matter  of  fact 
London  clearing  banks  do  not  rediscount  bills  with  the  Bank  of 
England,  although  there  is  nothing  to  prevent  their  doing  so  except 
custom.  They  accomplish,  as  we  have  seen,  somewhat  the  same 
end  by  lending  on  bills  to  bill-brokers  who  do  rediscounting.  The 
smaller  clearing  banks  regard  the  custom  as  an  unnecessary  hard- 
ship. The  large  ones  rivaling  in  resources  the  Bank  of  England 
itself,  and  possessing  hundreds  of  branches  which  are  in  reality  so 
many  country  banks,  are  not  to  be  compared  in  the  matter  of  redis- 
counts with  the  thousands  of  small  banks  in  the  United  States. 

In  the  last  analysis,  we  find  that,  notwithstanding  differences  in 
geographical  or  physical  conditions  as  between  England  and 
America,  English  methods  of  lending,  though  widely  different  from 
our  own  in  certain  fundamental  particulars,  are  not  such  as  would 
not  bear  adoption   in   this   country.     They  appear  rather  to  be 
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methods  most  likely  to  make  bank  discounts  more  liquid  assets, 
most  likely  to  increase  the  public  confidence,  both  at  home  and 
abroad,  in  the  soundness  of  our  banking  institutions  by  effectually 
dissociating  our  short  loans  from  operations  in  speculative  securi- 
ties, most  likely  to  give  full  play  to  our  banking  power,  as  expressed 
not  only  in  tangible  resources  but  in  credit  as  well,  most  likely  to 
stimulate  trade  and  industry  but  making  possible  lower  and  less 
fluctuating  interest  rates,  most  likely  to  increase  our  ability  to  com- 
pete in  the  markets  of  the  world,  and  most  likely  to  inject  into  our 
banking  system  many  of  those  elements  of  stability  for  which  the 
English  banking  system  is  so  renowned. 
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UTILIZATION  OF  BANK  RESERVES  IN  THE  UNITED 
STATES  AND  FOREIGN  COUNTRIES 


By  Hon,  George  E.  Roberts, 
Director  of  the  United  States  Mint,  Washington,  D.  C 


The  cash  reserve  feature  of  the  banking  systems  of  the  United 
States,  state  as  well  as  national,  is  peculiar  to  this  country.  No- 
where else  is  a  fixed  reserve  required  against  deposits.  The  central 
banking  institutions  of  Europe  are  commonly  required  to  keep  a  cer- 
tain minimum  metallic  reserve  against  their  note  issues,  although 
there  is  a  notable  exception  even  to  this  in  the  case  of  the  Bank  of 
France,  but  in  all  foreign  countries  the  question  of  a  proper  cash 
reserve  against  deposits  is  left  to  the  discretion  of  the  banker. 

The  practices  and  regulations  of  foreign  banking  systems  are 
all  characterized  by  this  comparative  indifference  to  deposits  and 
emphasis  upon  the  importance  of  the  note  issues.  On  the  conti- 
nent of  Europe  this  may  be  accounted  for  in  part  by  the  fact  that 
deposit  banking  is  yet  undeveloped  to  any  such  degree  as  it  is  in 
England  or  the  United  States,  and  the  private  cheque  has  not  yet 
taken  the  place  of  circulating  notes,  as  it  has  done  to  a  great  ex- 
tent in  these  two  countries.  The  common  medium  of  payments  in 
Germany  and  France  is  the  bank  note,  while  in  England  and  the 
United  States  it  is  the  private  cheque.  The  custom  of  keeping  a 
bank  account  is  much  more  common  in  these  two  countries  than  any- 
where else  in  the  world,  and  this  of  course  accounts  in  part  for  our 
being  more  interested  in  the  security  for  deposits  while  elsewhere 
the  interest  is  in  security  for  the  circulating  notes. 

But  England,  although  like  ourselves  in  the  use  of  the  bank 
account  and  cheque,  is  like  the  continental  countries  in  its  indif- 
ference to  cash  reserves  for  deposits.  There,  too,  all  emphasis  is 
laid  upon  the  convertibility  of  the  bank  note.  So  far  is  this  true 
that  when  the  constitution  of  the  Bank  of  England  was  reformed  in 
1844  and  provision  was  made  that  its  issues  above  a  certain  amount 
must  be  fully  covered  by  gold,  the  authors  of  the  act  seem  to  have 
thought  the  bank  absolutely  fortified  against  attack,  although  no 
provision  had  been  made  to  meet  a  run  by  depositors.    This  weak- 
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ness  developed  within  three  years,  in  the  panic  of  1847,  when  the 
demands  on  the  banking  department  were  so  heavy  that  its  cash 
would  have  been  exhausted  had  not  the  government  authorities  taken 
the  responsibility  of  advising  the  bank  management  to  disregard 
the  restrictions  of  the  act  and  issue  notes  to  meet  the  emergency. 
Twice  since  then,  the  last  time  in  1866,  the  same  policy  has  been 
resorted  to,  with  the  result  that  although  the  law  has  never  been 
changed,  public  opinion  has  settled  down  to  the  conclusion  that  the 
restrictions  upon  note  issues  will  always  be  ignored  when  cash  is 
actually  needed.  To  this  day,  however,  no  legal  reserve  against 
deposits  is  required  of  either  the  Bank  of  England  or  the  joint- 
stock  banks  of  that  country,  and  neither  in  England  nor  any  con- 
tinental country  do  any  of  the  banks  except  the  Central  Bank  show 
in  their  published  statements  the  amount  of  their  cash  holdings.  In 
all  of  these  countries  the  banks  report  their  credits  at  the  Central 
Bank  as  cash,  and  commonly  they  report  cash,  credit  at  the  Central 
Bank,  and  money  at  call  or  short  notice  in  one  item.  Their  reliance 
is  not  upon  cash  reserves,  nor  even  upon  balances  at  the  Central 
Bank,  but  chiefly  upon  their  holdings  of  commercial  paper  of  a  class 
which  the  Central  Bank  will  always  take  off  their  hands. 

The  national  banking  system  of  the  United  States  originally 
required  a  fixed  cash  reserve  against  both  deposits  and  outstanding 
notes,  but  in  1874  the  note  reserve  in  the  individual  banks  was  dis- 
pensed with, — and  the  five  per  cent  redemption  fund  for  notes  was 
established  in  the  treasury  at  Washington.  This  fund,  however, 
although  set  apart  for  the  current  redemption  of  notes,  is  still  in- 
cluded and  counted  in  the  required  reserve  for  deposits. 

No  change  has  been  made  in  the  reserve  requirements  for 
deposits  since  the  establishment  of  the  system.  Banks  in  what  are 
known  as  the  central  reserve  cities,  of  which  there  are  now  three, 
New  York,  Chicago  and  St.  Louis,  must  keep  cash  reserves  in  their 
own  offices  equal  to  twenty-five  per  cent  of  their  deposits.  Banks  in 
what  are  denominated  the  reserve  cities,  of  which  there  are  now 
forty-six,  must  keep  reserves  of  twenty-five  per  cent,  but  one-half 
may  consist  of  balances  in  the  national  banks  of  the  central  reserve 
cities.  The  other  banks  of  the  system  must  keep  reserves  of  fifteen 
per  cent,  but  three-fifths  of  these  may  be  kept  with  the  national  banks 
of  the  reserve  and  central  reserve  cities.  There  is  no  penalty  for  the 
violation  of  these  provisions,  but  the  law  forbids  the  making  of  loans 
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while  a  bank  is  below  the  requirement  and  authorizes  the  Comp- 
troller of  the  Currency  in  his  discretion  to  have  a  receiver  appointed. 

The  law  as  to  reserves  is  not,  of  course,  enforced  with  the  same 
uncompromising  rigor  as  those  provisions  which  relate  to  the  funda- 
mental principles  of  banking.  Every  comptroller,  while  acknowl- 
edging it  to  be  his  duty  to  see  that  the  reserve  requirements  are 
respected  and  ordinarily  observed,  has  recognized  that  their  literal 
enforcement  at  all  times  is  utterly  impracticable.  No  bank  can 
control  the  amount  of  its  cash  holdings,  for  it  must  pay  cash  on 
demand  and  can  only  replenish  its  reserves  by  reducing  its  loans,  and 
conditions  may  be  such  that  to  stop  making  loans  and  attempt  to 
force  collections  will  not  only  make  collections  impossible  but  create 
a  state  of  panic  that  will  greatly  stimulate  cash  withdrawals.  It  is 
now  a  recognized  principle  of  banking  all  over  the  world  that  in  a 
crisis  the  banks  should  lend  freely  to  all  responsible  borrowers,  and 
no  comptroller  of  the  currency  has  ever  insisted  that  a  national 
bank  should  refuse  to  make  any  loans  while  its  legal  reserves  were 
impaired.  They  have  contented  themselves  with  exerting  pressure 
for  the  restoration  of  the  reserves  as  soon  as  reasonably  possible. 
In  fact  the  law  has  been  construed  as  a  grant  of  authority  to  the 
comptroller  enabling  him  to  supervise  the  reserves  and  keep  them  as 
nearly  as  practicable  at  the  prescribed  proportions. 

The  provision  of  the  statute  which  allows  the  banks  in  the 
smaller  towns  and  cities  to  keep  a  portion  of  their  reserves  in  the 
reserve  cities,  and  the  reserve  city  banks  to  keep  a  portion  of  their 
reserves  in  tjie  central  reserve  cities,  has  been  often  criticised,  and 
several  secretaries  of  the  treasury  have  recommended  its  repeal,  but 
it  simply  recognizes  the  fact  that  banks  are  obliged  to  keep  im- 
portant cash  balances  in  the  central  cities  and  that  they  pay  off  their 
depositors  by  means  of  these  balances  as  well  as  over  their  own 
counters.  The  country  banks  would  have  to  maintain  balances  in 
these  cities  whether  the  law  allowed  them  to  count  in  the  reserves 
or  not,  in  order  to  furnish  exchange  to  their  customers.  And  while 
these  balances  are  sometimes  larger  than  would  be  required  by  the 
needs  of  their  exchange  business,  the  surplus  represents  money 
not  needed  at  home,  and  there  is  as  good  an  argument  in  favor  of 
gathering  the  idle  capital  of  various  localities  into  a  central  pool, 
where  it  will  be  .available  for  other  sections  of  the  country  which 
may  have  a  seasonal  use  for  it,  as  there  is  for  gathering  the  idle 
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hoards  of  individuals  into  banks.  This  feature  of  our  law  is  an 
approximation  to  the  banking  practices  of  other  countries,  and  of 
course  accomplishes  a  very  important  modification  of  the  reserve 
requirements. 

It  is  safe  to  say  as  a  rule  that  the  country  banks  and  banks  of 
the  reserve  cities  carry  more  cash  in  vault  than  the  law  requires  and 
would  carry  no  less  if  there  was  no  legal  requirement.  They  carry 
considerably  greater  cash  reserves  than  similarly  situated  banks  in 
other  countries,  and  feel  obliged  to  because  they  do  not  have  the 
same  certainty  of  help  from  outside  in  an  emergency.  On  the  other 
hand,  the  banks  of  our  central  reserve  cities,  which  must  furnish 
the  final  support  for  the  whole  system  in  an  emergency,  run  with 
much  smaller  reserves  than  the  central  banking  institutions  of 
Europe  are  accustomed  to  carry,  and  it  is  in  this  scattering  of 
reserves  as  compared  with  their  concentration  in  foreign  systems 
that  the  weakness  of  our  system  appears. 

The  law  contemplates  that  the  banks  of  the  central  reserve 
cities  shall  hold  the  final  reserves  of  the  national  banking  system 
and  in  this  respect  have  a  relationship  to  the  other  banks  similar  to 
that  of  the  central  banks  of  Europe  to  the  other  banks  there.  But 
with  us  there  is  no  such  concentration  of  responsibility  or  special 
equipment  for  supporting  the  situation  as  there  is  over  there.  The 
national  banks  of  our  central  reserve  cities  have  no  privileges  or 
advantages  or  special  powers.  The  number  is  in  no  way  limited ; 
there  are  many  of  them,  and  they  are  under  the  stress  of  sharp 
competition  not  only  with  each  other,  but  with'^the  state  banks  and 
trust  companies  in  their  own  cities  and  with  the  banks  of  rival 
cities.  It  has  been  demonstrated  that  no  agreement  to  cease  paying 
interest  can  be  maintained  under  the  pressure  of  these  conditions, 
and  this  fact  alone  puts  them  in  a  radically  different  position  from 
the  state  banks  of  Europe.  None  of  the  latter  pays  interest  and  all 
agree  that  the  practice  is  inconsistent  with  the  conservative  policy 
which  should  be  followed  by  a  bank  holding  the  final  reserves  for  a 
country.  It  is  impossible  to  pay  interest  on  deposits  and  keep  the 
proportionate  reserves  that  a  bank  carrying  this  responsibility  shotdd 
keep. 

The  Bank  of  France,  at  the  date  of  its  latest  statement,^  held  in 
cash  $860492,329  against  a  total  of  all  liabilities,  including  notes 
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and  public  and  private  deposits,  of  $1,166,368451,  or  a  reserve  of 
seventy-eight  per  cent.  This  illustrates  its  deliberate  and  consistent 
policy,  and  makes  plain  why  the  other  banks  of  France  may  im- 
plicitly rely  upon  it  for  assistance  and  need  carry  only  small  supplies 
of  cash  themselves. 

When  the  National  Monetary  Commission  was  in  Europe  in 
1909,  seeking  information  from  the  leading  financial  authorities 
about  the  banking  systems  and  practices  of  the  different  countries, 
it  held  interviews  with  M.  Pallain,  Governor  of  the  Bank  of  France, 
and  with  the  heads  of  the  principal  joint-stock  banking  companies 
of  Paris,  in  which  the  relations  of  the  Bank  of  France  to  these  other 
institutions  were  clearly  developed.  The  following  is  an  extract 
from  the  interview  with  M.  Pallain : 

Q.  The  published  balance  sheets  of  the  banks  do  not  state  separately  the 
amount  in  the  Bank  of  France  and  the  amount  in  their  own  vaults. 

A.  In  the  credit  establishments  which  you  will  visit  you  will  be  able  to 
establish  the  fact  that  the  liquid  cash  is,  in  comparison  with  their  turnover, 
relatively  very  small.  In  France  we  consider  that  the  strength  of  a  bank 
consists  more  in  the  composition  of  its  portfolio,  i.  e,,  in  the  value  of  its 
commercial  bills,  rather  than  in  the  importance  of  its  cash  reserve. 

Q.  In  America  the  question  of  the  proper  relation  between  cash  in  hand 
and  liabilities  is  considered  very  important 

A.  It  appears  to  us  that  for  French  private  banks  the  proportion  of  cash 
to  liabilities  is  less  significant  on  account  of  the  facilities  offered  by  the 
organization  of  the  Bank  of  France  for  the  rapid  conversion — in  a  crisis— of 
a  good  portfolio  into  ready  money. 

Q.  We  are  trying  to  inform  ourselves  as  to  the  usages  and  customs  of 
foreign  banks.  It  is  for  this  reason  that  we  seek  to  ascertain  the  percentage 
of  cash  which  the  banks  hold  to  their  deposit  liabilities. 

A.  I  think  I  have  already  replied  on  this  point.  The  part  which  the  Bank 
of  France  plays  toward  the  private  establishments  permits  the  latter,  as  has 
many  a  time  been  proved,  to  reduce  to  a  minimum  their  cash  reserves,  and  to 
devote,  without  exceptional  risk,  a  larger  part  perhaps  than  elsewhere  to 
productive  commercial  operations. 

In  an  interview  with  Baron  Brincard,  of  the  Credit  Lyonnais, 
an  institution  with  approximately  $300,000,000  of  deposits,  the  fol- 
lowing questions  and  answers  occurred : 

Q.  Is  it  customary  for  you  to  carry  quite  a  large  amount  of  cash  in 
your  vault? 

A.  Every   day  the  amount  of  cash  which  is  to  be  kept  here   in  our 
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vaults  is  fixed  according  to  the  payments  to  be  made  during  the  day.  Some- 
times our  holdings  are  greatly  in  excess  of  our  forecast  for  disbursements. 
This  happens  when  we  do  not  find  ready  use  for  amounts  available. 

Q.  You  would  not  carry  a  larger  amount  of  cash  in  vault  than  required 
by  your  daily  needs  in  order  that  it  may  serve  as  a  part  of  your  reserve? 

A.  There  is  no  legal  requirement  for  a  reserve  in  cash;  the  bank  is 
quite  free  to  keep  the  amount  of  cash  that  it  judges  necessary.  It  is  the 
practical  business  experience  of  many  years  which  indicates  how  much  cash 
is  needed  for  the  day. 

Q.  So  the  cash  in  hand  is  merely  carried  for  the  necessities  of  business? 

A.  Yes;  this  is  the  point  on  which  the  French  situation  is  quite  different 
from  the  American,  because  in  France  bankers  are  free  to  have  in  their 
vaults  any  amount  of  cash  they  like.  In  France  we  have  the  Bank  of  France 
which  regulates  the  currency  of  the  whole  country,  and  any  bank,  if  it  has 
need  for  additional  cash,  may  present  for  rediscount  at  the  Bank  of  France 
the  bills  and  other  commercial  paper  which  it  has  in  its  vaults.  The  amount 
we  carry  in  the  Bank  of  France  may  vary  greatly  according  to  circumstances. 
It  is  not  to  our  advantage  to  have  too  large  a  sum  at  the  bank,  because  the 
Bank  of  France  does  not  allow  any  interest. 

Q.  What  per  cent  of  your  deposits  do  you  intend  to  carry  in  cash  either 
in  your  own  vaults  or  in  other  banks? 

A.  Eight  to  ten  per  cent  on  the  average.  The  excess  of  deposits  is 
invested  almost  entirely  in  commercial  paper  available  for  discount  with  the 
Bank  of  France  at  any  moment  and  in  "reports"  (loans  or  securities  from 
one  stock  exchange  settlement  to  another). 

Q.  You  have  nearly  ten  per  cent  in  this  statement? 

A.  That  is  perhaps  more  than  we  need.  It  is  a  matter  of  practical 
experience.    There  is  no  legal  proportion. 

It  will  be  seen  that  the  percentage  of  cash  kept  in  the  bank's 
own  vaults  is  not  given,  but  its  cash  and  cash  balance  at  the  Bank 
of  France  were  together  eight  or  ten  per  cent  of  its  deposits.  The 
commission  went  further  into  the  availability  of  the  short  time  com- 
mercial paper  as  a  banking  reserve,  as  follows : 

Q.  If  the  Credit  Lyonnais  were  to  take  bills  to  the  Bank  of  France  for 
rediscount,  would  the  Bank  of  France  scrutinize  those  bills  beyond  the  num- 
ber of  signatures  and  the  time  they  have  to  run? 

A.  It  would  scrutinize  the  number  of  signatures  and  the  time.  In  every 
branch  of  the  Bank  of  France  there  is  a  committee  called  the  discount  com- 
mittee, which  is  charged  to  make  inquiries  as  to  the  quality  of  the  industrial 
and  business  men  of  the  region,  and  on  their  advice  those  persons  are  or  are 
not  admitted  to  discount.  When  once  a  person  is  admitted  to  discount  the 
question  of  his  credit  is  not  raised  every  time  that  he  presents  a  bill  for 
discount;  but  if  he  should  offer  too  many  bills  the  bank  would  doubtless  call 
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his  attention  to  the  fact  In  practice  no  one  has  ever  complained  that  the 
Bank  of  France  would  not  discount  a  normal  bill  presented  by  a  proper 
person. 

Q.  As  a  matter  of  fact,  bills  offered  by  the  Credit  Lyonnais  would  not 
be  investigated  very  carefully? 

A.  No. 

Q.  You  regard  that  item  of  bills  discounted  as  your  practical  reserve 
because  of  your  ability  to  rediscount  the  bills  at  the  Bank  of  France? 

A.  Yes;  bills  discounted  and  cash  are,  for  an  establishment  such  as 
ours,  the  most  essential  part  of  our  liquid  assets. 

In  the  interview  with  M.  UUman,  Director  of  the  Comptoir 
d'Escompte,  another  great  French  institution,  the  following  colloquy 
occurred : 

Q.  Is  the  Bank  of  France  your  principal  reliance  in  case  you  need 
money?    Do  you  think  it  necessary  to  carry  any  additional  reserve? 

A.  Under  our  French  system  we  consider  the  conunercial  paper  we  keep 
in  the  portfolio  a  cash  reserve,  as  we  can  rediscount  it  at  the  Bank  of  France. 
We  know  the  Bank  of  France  will  discount  these  bills  and  thus  enable  us  to 
convert  the  bills  instantly  into  cash;  this  is  the  basis  of  the  French  banking 
system. 

The  Imperial  Bank  of  Germany,  or  Reichsbank,  performs  prac- 
tically the  same  functions  in  Germany  that  the  Bank  of  France  does 
in  France.  It  does  not  run  ordinarily  with  as  strong  a  cash  reserve, 
for  the  position  of  the  Bank  of  France  is  unique  and  due  in  part  to 
the  peculiar  position  of  France  as  a  creditor  nation  with  a  constant 
influx  of  gold.  But  at  the  date  of  the  latest  statement  available  at 
this  writing,  the  Reichsbank  held  cash  reserves  equal  to  seventy-five 
per  cent  of  its  outstanding  notes,  and  above  fifty  per  cent  of  all 
liabilities,  including  the  government  deposits.  In  an  interview  with 
the  Monetary  Commission  last  year,  the  vice-president  of  the  bank 
stated  that  the  lowest  point  ever  touched  by  its  reserve  was  40.3  per 
cent,  at  the  close  of  1905. 

There  are  no  restrictions  upon  the  power  of  this  institution  to 
issue  notes  except  the  requirement  that  a  reserve  of  thirty-three 
and  one-third  per  cent  of  cash  shall  be  held  against  them  and  the 
levy  of  a  five  per  cent  tax  upon  the  excess  above  a  certain  amount. 
And  even  this  reserve  requirement,  like  that  of  the  Bank  of  England 
and  that  of  the  national  banks  of  the  United  States,  is  not  to  be 
taken  too  literally,  for  when  the  Monetary  Commission  asked  Herr 
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Dr.  von  Glasenapp,  vice-president,  what  the  bank  would  do  if  the 
reserve  fell  to  thirty-two  per  cent,  he  replied : 

We  should  have  to  go  on  discounting  bills.  We  should  simply  have  to 
do  it.  We  could  not  stop  it.  If  we  did  it  would  bring  on  the  greatest  panic 
that  we  ever  experienced. 

In  other  words,  the  Reichsbank  recognizes  its  responsibility  as 
the  keeper  of  the  final  banking  reserves,  and  will  not  cease  in  a  crisis 
to  supply  credit  and  currency  to  meet  the  needs  of  the  other  banks 
of  the  country.  This  attitude  gives  absolute  confidence  to  the 
public. 

In  the  interview  held  by  the  Monetary  Commission  with  Herr 
Paul  Mankiewitz,  director  of  the  Deutsche  Bank,  he  said : 

The  great  strength  of  our  financial  system  in  Germany  is  the  Reichsbank. 
Under  that  system  the  question  of  our  own  cash  reserve  is  of  secondary 
importance,  as  we  can  at  all  times  convert  our  holdings  of  commercial  paper 
into  cash  at  the  Reichsbank.  I  may  mention  that  of  the  prime  commercial 
bills  we  are  carrying  from  $1,500,000  to  $2,000,000  fall  due  each  day;  for 
these  we  get  cash  or  credit  at  the  Reichsbank  at  maturity.  It  is  our  usual 
practice  to  keep  in  vaults  and  banks  a  considerable  amount  of  cash,  often 
n«ore  than  ten  per  cent,  and  sometimes  less,  perhaps  eight  per  cent. 

This  reserve  of  eight  or  ten  per  cent,  including  cash  in  bank 
and  credit  at  the  central  bank,  corresponds  to  similar  figures  in 
France. 

In  England  the  practice  of  counting  balances  with  the  central 
bank  as  a  part  of  the  cash  resources  prevails  as  on  the  Continent, 
and  the  other  institutions  as  a  rule  carry  only  so  much  cash  in  their 
own  offices  as  they  estimate  will  be  needed  to  meet  current  demands. 
Of  late,  however,  a  considerable  body  of  opinion  has  developed  to 
the  effect  that  the  burden  of  providing  the  gold  reserve  for  the 
London  market  is  too  great  to  be  thrown  upon  the  Bank  of  England 
alone.  London  is  the  chief  international  clearing  center  and  the 
transactions  in  gold  there  are  very  much  more  important  than  in 
any  other  market  of  the  world.  A  financial  disturbance  in  any 
country  causes  a  demand  upon  London  for  gold,  and  it  sometimes 
comes  with  alarming  insistence,  as  in  the  case  of  the  American 
demand  of  1907.  Although  there  is  no  complaint  that  the  Bank 
of  England  has  not  ably  and  effectively  performed  the  functions 
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which  belong  to  a  central  banking  institution,  the  importance  of 
London  as  the  banking  and  clearing  metropolis  of  the  world,  has 
developed  so  enormously,  that  the  bank  has  become  a  relatively 
smaller  institution  than  formerly,  having  been  passed  in  volume  of 
business  and  assets  by  several  of  the  joint-stock  banks.  Under 
these  conditions,  it  has  been  urged  that  the  other  banks  should  bear 
some  part  of  the  burden  of  protecting  the  London  market  from  the 
unusual  demands  to  which,  by  reason  of  its  international  relations, 
it  is  exposed,  and  some  steps  to  this  end  have  been  taken.  The 
average  reserve  of  the  banking  institutions  which  center  in  London, 
in  cash  and  balances  at  the  Bank  of  England,  have  been  estimated 
at  fourteen  to  twenty  per  cent.  As  the  Bank  of  England's  reserve 
is  from  forty  to  fifty  per  cent,  the  average  of  cash  in  bank  to  the 
total  of  individual  deposits  in  Great  Britain  is  probably  eight  or 
ten  per  cent. 

In  the  United  States,  taking  only  individual  deposits  in  order  to 
avoid  duplication,  the  total  for  all  banks  is  reported  by  the  Comp- 
troller of  the  Currency  on  April  28,  1909,  in  round  numbers  as 
follows : 

National  banks   $4,826,100,000 

State  banks  2466,900,000 

Savings  banks   3,713400,000 

Private  banks  193,300,000 

Loan  and  trust  companies  2,835,800,000 

Total    $14,035,500,000 

The  cash  holdings  were  as  follows : 

National  banks $926,800,000 

State  banks  227,000,000 

Savings  banks   32,700,000 

Private  banks   11,100,000 

Loan  and  trust  companies  254400,000 

Total   $1,452,000,000 

or  about  ten  per  cent.  The  actual  percentage  of  cash  to  liabilities 
does  not  appear  to  be  very  different  from  what  it  is  in  the  three 
countries  reviewed  above,  but  there  is  no  denying  that  a  more 
effective  utilization  is  obtained  in  everv  one  of  the  three  than  in  the 
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United  States.  We  have  more  money  in  the  individual  banks,  but 
no  final  banking  reserve  of  sufficient  strength  to  inspire  confidence. 
The  ability  of  the  final  supporting  power,  be  it  a  single  bank  or  a 
group  of  banks,  to  give  aid  to  the  other  banks  of  the  system  in  a 
crisis,  lies  of  course  in  the  resources  kept  ordinarily  in  reserve. 
The  central  reserve  banks  of  our  national  system  are  required  to 
keep  a  reserve  of  twenty-five  per  cent  and  forbidden  to  make  any 
loans  when  they  are  below  this  figure.  Granting  that  this  inhibition 
is  not  strictly  enforced,  it  remains  true  that  they  are  under  pressure 
to  maintain  their  reserves  at  this  point.  How  much  surplus  reserve 
do  they  usually  have  above  it  ?  The  following  are  the  percentages 
of  each  city  at  the  date  of  every  official  statement  from  August  22, 
1907,  which  was  the  last  statement  preceding  the  panic : 

New  Vurk.  ChicaKO.  St.  Louis. 

August  22,  1907 26.81  25.34  23.59 

December  3,  1907  21.89  24.21  20.38 

February   14,    1908   29.00  27.14  28.98 

May  14.  1908 30.52  26.82  28.86 

July  15,  1908 28.37  26.59  25.52 

September  23,  1908 28.65  25.12  25.41 

November  27,  1908 26.02  25.94  25.71 

February  5,  1909 25.58  25.99  26.52 

April  28,  1909  25.68  26.16  2544 

June  23,  1909  27.27  25.73  25.21 

September  i,   1909   25.83  24.30  24.72 

November  15,  1909 25.52  24.29  24,80 

January  31,  1910  26.64  24.12  24.Q5 

March  29,  1910 25.76  23.35  22.36 

These  figures  show  practically  no  surplus  reserves.  It  is  true 
that  all  of  these  banks  have  a  considerable  proportion  of  their  loans 
at  call  or  upon  short  maturities  and  any  one  of  them  would  be  able 
to  liquidate  rapidly  under  normal  conditions,  when  it  was  the  only 
one  under  pressure.  But  when  a  general  situation  develops  and  there 
is  a  common  movement  to  liquidate,  there  are  no  other  resources  in 
this  country  to  draw  upon  and  nothing  to  be  done  but  to  sell  securi- 
ties or  products  or  negotiate  loans  abroad,  any  of  which  is  a  slow 
and  costly  process  of  getting  relief  in  a  crisis. 

The  scattered  reserves  in  local  banks  are  of  no  avail  in  a  panic. 
Whether  they  average  five  per  cent  or  twenty  per  cent  makes  little 
diflPerence,  for  the  banks  that  are  strong  feel  none  too  strong  and 
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will  hoard  every  dollar.  Gathered  into  a  central  fund  they  would 
^Sff^^K^^^  21  sum  great  enough  to  inspire  confidence  and  could  be 
brought  to  bear  at  the  point  of  danger  to  protect  every  situation. 

The  most  serious  result  of  this  fundamental  weakness  at  the 
center  is  the  lack  of  confidence  which  pervades  the  whole  system 
and  the  readiness  on  the  part  of  thousands  of  individual  banks  to 
take  alarm  and  do,  for  the  purpose  of  self-protection,  the  very  thing 
that  precipitates  a  crisis.  The  general  suspension  of  cash  payments 
in  1907  was  unnecessary.  Outside  of  New  York  City  depositors 
were  not  alarmed  but  taken  completely  by  surprise  by  the  emergency 
measures  adopted.  The  natural  impulse  of  the  scattered  banks  to 
strengthen  themselves  forced  a  suspension  of  payments  in  the  re- 
serve cities  and  literally  broke  down  the  system. 

The  essential  thing  required  to  prevent  or  allay  panics  is  knowl- 
edge that  there  is  a  central  reserve  of  credit  strong  enough  to  pro- 
vide every  solvent  bank  and  business  house  with  ample  support. 
Periods  of  industrial  reaction  and  of  speculative  collapse  are  bound 
to  come  occasionally  in  every  country.  Private  credit  is  strained 
at  such  a  time,  solvency  is  put  to  the  test,  and  the  unsound  concerns 
are  weeded  out.  It  is  of  supreme  importance  at  such  a  time  that 
banks  and  business  houses  which  are  really  solvent  shall  not  be 
broken  down  and  destroyed  through  inability  to  obtain  the  ordinary 
consideration  to  which  their  assets  entitle  them.  There  is  literally 
no  limit  to  which  disorganization  may  go  unless  there  is  some  power 
strong  enough  to  stay  the  panic  by  interposing  its  undoubted  credit 
to  protect  the  firms  and  concerns  that  it  finds  to  be  worthy.  This 
fund  of  credit  the  great  central  institutions  of  Europe  afford,  but 
the  machinery  of  our  national  banking  system  does  not  supply. 

The  Bank  of  France  and  the  Reichsbank  have  the  power  of 
actually  increasing  the  supply  of  money  in  the  country.  The  Bank 
of  England  does  not  have  this  power  by  statute,  but  as  we  have 
seen  has  three  times  exercised  it,  and  these  instances  have  satisfied 
the  public  that  it  will  be  exercised  whenever  it  is  necessary.  The 
ability  to  draw  checks  on  the  central  institution  is  all  that  the  banks 
of  any  country  in  Europe  ordinarily  require  to  meet  the  demands 
upon  them. 

We  have  already  in  the  United  States  a  gold  reserve  great 
enough  to  be  made  the  basis  of  an  institution  more  powerful  than 
any  one  of  those  which  have  been  named.    The  treasury  held  in  the 
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division  of  redemption  on  the  ist  day  of  July,  1910.  a  reserve  of 
$862,936,869  in  gold  coin  against  outstanding  demand  certificates 
of  exactly  the  same  amount.  The  volume  of  these  certificates  is 
always  completely  covered,  and  as  a  government  issue  properly  so. 
If,  however,  an  institution  designed  to  support  the  credit  system  of 
this  country  was  created,  and  its  notes  were  made  available  for  the 
same  purposes  for  which  gold  certificates  are  used,  they  might  be 
substituted  for  the  latter  in  circulation.  In  doing  so,  the  treasury 
certificates  would  pass  into  the  hands  of  this  new  organization  and 
be  presented  at  the  treasury  for  redemption.  Thus  the  reserve 
would  be  transferred  to  the  new  institution  and,  starting  with  a 
reserve  of  one  hundred  per  cent,  it  could  take  a  place  in  and  behind 
the  banking  system  of  this  country  similar  to  that  held  by  the  great 
central  institutions  of  Europe  in  their  systems. 

The  only  problem  about  it  is  to  provide  an  organization  that  will 
be  acceptable  to  the  country  as  giving  assurance  that  the  institution 
will  be  kept  out  of  politics  and  not  fall  under  the  control  of  private 
or  special  interests.  It  is  generally  recognized  that  the  best  way  to 
accomplish  this  is  by  keeping  the  management  in  the  hands  of  the 
bankers  of  the  country.  The  capital  of  the  bank,  say  $100,000,000, 
might  be  raised  by  selling  the  stock  under  a  guaranty  by  the  govern- 
ment of  a  low  rate  dividend,  say  four  per  cent.  But,  if  the  stock  is 
sold  broadcast  the  control  should  be  taken  away  from  it,  and  might 
be  vested  in  a  board  of  directors  elected  by  the  leading  clearing 
houses  of  the  country.  Suppose  the  first  twenty-five  or  thirty  clear- 
ing houses  leading  in  clearings  for  the  preceding  year  were  incor- 
porated and  each  allowed  to  elect  one  member  of  a  board:  Based 
on  the  clearings  of  the  first  six  months  of  1910  the  membership 
would  then  be  distributed  over  the  country  as  follows:  Boston, 
New  York,  Baltimore,  Richmond,  Buffalo,  Cleveland,  Chicago, 
Milwaukee,  St.  Paul,  Kansas  City,  Louisville,  New  Orleans,  Denver, 
Los  Angeles,  Portland,  Providence,  Philadelphia,  Washington, 
Pittsburg,  Detroit,  Cincinnati,  Indianapolis,  Minneapolis,  Omaha, 
St.  Louis,  Atlanta,  Houston,  Salt  Lake,  San  Francisco,  Seattle. 

Another  plan  suggested  is  to  distribute  the  stock  with  the  local 
banks  of  the  country  on  the  basis  of  their  capital.  The  national 
banks  could  be  either  required  to  subscribe  or  offered  inducements 
to  do  so,  and  if  they  paid  in  ten  per  cent  of  their  capital  that  would 
provide  about  $100,000,000.    The  directors  should  be  elected  by  dis- 
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tricts,  so  that  every  section  of  the  country  would  be  represented  on 
the  board  by  a  member  of  its  own  choosing.  Under  either  of  these 
plans  the  board  of  directors  would  have,  through  the  personal 
knowledge  of  its  members,  all  of  whom  would  be  bankers  of  high 
standing,  the  most  thorough  acquaintance  with  business  conditions 
over  the  country  that  could  possibly  be  obtained.  Each  member 
would  be  there  as  the  representative  of  the  bankers  of  his  locality 
and  the  bankers  of  every  locality  are  so  closely  identified  with  all  its 
business  interests  that  the  latter  would  be  safe  in  their  hands. 

The  members  of  the  board  would  naturally  be  divided  in  their 
political  affiliations  and  there  is  no  more  reason  to  believe  that 
political  considerations  would  influence  their  action  than  there  is  to 
expect  the  clearing  houses  to  suddenly  become  political  agencies. 

The  active  and  responsible  officers  of  the  bank  should  be  chosen 
by  this  board,  but  to  satisfy  public  opinion  and  because  of  the 
intimate  relations  which  this  institution  would  bear  to  the  treasury, 
there  may  well  be  another  board,  supervisory  in  its  functions,  repre- 
senting the  government.  It  might  consist  of  three  important 
officials  of  the  Treasury  Department  and  perhaps  two  outside  mem- 
bers of  banking  experience,  appointed  by  the  President.  It  would 
doubtless  be  advisable  to  divide  the  profits  between  shareholders  and 
the  treasury  on  some  such  plan  as  exists  in  Germany,  Austria- 
Hungary  and  elsewhere. 

It  would  not  be  necessary  or  desirable  to  have  this  central 
institution  do  a  general  banking  business  with  the  public,  or  to 
even  hold  the  reserves  of  the  local  banks.  It  should  be  established 
with  the  slightest  possible  disturbance  of  existing  banking  condi- 
tions. For  it  to  undertake  to  hold  the  reserves  of  country  banks 
would  involve  an  enormous  shifting  of  funds  from  present  channels, 
and,  what  is  more  serious,  cause  a  concentration  of  loanable  funds 
which  IS  distinctly  undesirable.  The  resources  of  the  proposed 
Central  Bank  are  to  be  kept  largely  in  reserve.  If  the  present 
reserves  of  country  banks  are  taken  from  the  city  reserve  agents, 
who  now  hold  them  and  loan  them,  and  transferred  to  a  central 
institution  which  will  keep  them  mainly  in  reserve,  there  will  be  a 
very  heavy  and  unnecessary  loss  of  working  capital  to  the  country. 
The  relations  of  the  country  banks  to  their  present  reserve  cor- 
respondents should  not  be  disturbed,  but  back  of  the  reserve  cities 
and  central  reserve  cities  there  should  be  the  new  central  institution 
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holding  the  concentrated  gold  reserve  as  the  basis  for  a  great  fund 
of  credit  which  may  be  drawn  upon  as  needed. 

The  country  banks  should  not  only  be  encouraged  to  keep  their 
reserve  or  surplus  funds  with  their  city  correspondents  as  hereto- 
fore, but  should  be  encouraged  to  get  their  accommodations  there  as 
well.  There  are  forty-six  reserve  cities  and  many  other  important 
towns  where  the  banks  actually  carry  reserves  for  smaller  banks  in 
nearby  towns  and  make  loans  to  them.  These  relationships  have 
developed  naturally,  are  based  upon  intimate  acquaintance,  and 
should  not  be  disturbed.  Let  them  all  be  part  of  a  system  at  the 
head  of  which  shall  be  the  Central  Bank  of  Issue.  By  the  use  of  all 
these  agencies  the  distribution  of  credit  can  be  more  effectually 
secured  than  by  attempting  to  have  all  of  the  small  banks  of  this 
great  country  do  business  directly  with  the  Central  Bank. 

Nor  is  it  necessary  or  desirable  to  retire  the  bond-secured 
currency,  at  least  at  the  present  tim^.  It  is  a  practically  fixed  amount 
and  serves  the  purpose  of  a  circulating  medium.  To  retire  it  would 
involve  refunding  the  outstanding  two  per  cents  and,  what  is  more 
serious,  it  would  involve  providing  $700,000,000  of  currency  to  fill 
the  void  in  our  currency  stock.  Future  issues  of  government  bonds 
should  be  on  an  investment  basis,  but  the  outstanding  national  bank 
issues  may  well  be  left  undisturbed  until  the  bonds  upon  which  they 
are  based  are  retired. 

One  of  the  most  important  services  which  a  Central  Bank  could 
render  would  be  that  of  handling  the  treasury  funds.  The  present 
practice  of  distributing  them,  arbitrarily,  among  the  national  banks 
is  a  continual  vexation  to  the  Secretary  of  the  Treasury,  subjecting 
him  to  constant  importunity  and  criticism.  And  there  is  no  way  of 
relieving  him  except  by  creating  a  strong  responsible  agency  which 
shall  have  such  relations  to  the  banking  and  commercial  community 
that  it  can  handle  the  large  and  rapidly  growing  receipts  and  dis- 
bursements without  disturbance. 

The  common  objection  to  a  Central  Bank  of  Issue,  t.  e,,  that  it 
would  be  related  to  Wall  Street  and  become  involved  in  speculative 
transactions,  is  made  without  knowledge  of  the  functions  and  prac- 
tices of  such  institutions  elsewhere.  Nowhere  are  stocks  or  bonds 
permitted  to  be  used  as  the  basis  of  note  issues.  Everywhere  short 
time  commercial  paper,  representing  actual  commodities  moving  to 
market  or  in  process  of  production,  is  required.     Wall  Street  has  no 
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means  of  creating  such  paper.  A  ninety-day  bill  of  exchange,  drawn 
by  a  Minneapolis  milling  company  and  accepted  by  a  solvent  mer- 
chant, based  on  a  car  load  of  flour,  cannot  be  duplicated  in  Wall 
Street.  We  show  our  ignorance  of  world  methods  when  we  profess 
our  inability  to  discriminate  between  legitimate  banking  and  stock 
company  promotion,  or  our  inability  to  safeguard  the  former  from 
the  latter.  And  it  is  not  too  much  to  say  that  such  a  state  of 
financial  deadlock  as  existed  in  the  United  States  in  1907  is  a 
reflection  upon  the  intelligence  of  the  American  people  and  of  their 
moral  capacity  to  do  business  by  the  most  advanced  methods. 
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THE  CANADIAN  BANKING  SYSTEM  AND  ITS 
OPERATION  UNDER  STRESS^ 


By  Joseph  French  Johnson, 
Dean  of  New  York  School  of  Commerce,  Accounts  and  Finance. 


A.    Introduction 

Financially  Canada  is  part  of  the  United  States.  Fully  half  the 
gold  reserve  upon  which  its  credit  system  is  based  is  lodged  in  the 
vaults  of  the  New  York  Clearing  House.  In  any  emergency  requir- 
ing additional  capital  Montreal,  Toronto,  and  Winnipeg  call  on  New 
York  for  funds  just  as  do  St.  Paul,  Kansas  City,  and  New  Orleans. 
New  York  exchange  is  a  current  and  universal  medium  in  Canada 
and  is  in  constant  demand  among  the  banks.  A  Canadian  wishing 
to  invest  in  securities  that  may  be  quickly  marketed  commonly  turns 
to  the  New  York  market  for  stocks  and  bonds.  Yet  the  American 
banker  visiting  in  Canada,  if  he  is  unacquainted  with  the  history  of 
banking  in  his  own  country,  finds  himself  in  a  land  of  financial 
novelties,  for  Canada  has  a  banking  system  unlike  any  in  operation 
in  the  United  States  at  the  present  time.  Twenty-nine  banks, 
known  as  the  * 'chartered  banks,"  transact  all  the  banking  business  of 
the  Dominion.  They  have  2,200  branches,  and  each  may  estab- 
lish new  branches  without  increase  of  its  capital  stock.  They  issue 
notes  without  depositing  security  with  the  government  and  in  such 
abundance  that  no  other  form  of  currency  in  denominations  of  $5 
and  above  is  in  circulation.  Notwithstanding  the  fact  that  the  notes 
are  "unsecured,"  their  "goodness"  is  unquestioned  among  the  Cana- 
dian people. 

But  to  the  student  of  the  history  of  banking  in  the  United  States 
there  is  little  that  is  radically  new  in  the  Canadian  system.  He 
finds  in  it  many  of  the  practices  and  expedients  that  were  found 
excellent  in  the  United  States  in  the  first  half  of  the  nineteenth 
century,  and  is  almost  persuaded  that  but  for  the  Civil  War  what  is 

^Thls  paper  Ib  taken,  with  the  consent  of  the  author,  from  a  recent  report 
on  "The  Canadian  Banking  SyRtem,"  prepared  by  Professor  Johnson  for  the 
"National  Monetary  CommlsRlon.*'  The  report  has  Just  boon  published  by  the 
commiKslon. 
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now  known  as  the  Canadian  banking  system  would  everywhere  be 
called  the  American  system. 

The  fiscal  exigencies  of  war,  which  have  caused  changes  in  the 
banking  systems  of  most  countries,  have  had  no  influence  upon  the 
development  of  banking  in  Canada.  During  the  first  half  of  the 
nineteenth  century  the  commercial  and  financial  interests  of  Canada 
and  the  United  States  were  comparatively  intimate  and  the  financial 
institutions  of  both  countries  developed  on  similar  lines.  The 
safety-fund  system,  first  introduced  in  the  State  of  New  York  in 
1829,  found  favor  also  in  Canada  and  is  still  an  integral  part  of  the 
Canadian  banking  system.  Branch  banking,  which  was  most 
successfully  illustrated  in  this  country  by  the  Bank  of  Indiana,  and 
which  now  exists  in  some  form  or  other  in  almost  all  countries 
except  the  United  States,  has  always  prevailed  in  Canada.  The 
importance  of  a  prompt  redemption  of  bank  notes  as  exemplified  in 
the  old  Suffolk  banking  system  in  New  England  before  the  war, 
was  fully  realized  in  Canada  and  is  probably  better  illustrated  in  the 
present  Canadian  system  than  in  any  other  country.  There  bank 
notes  and  bank  checks  are  treated  as  identical  in  nature,  both  being 
cleared  with  the  same  regularity  and  promptness.  The  so-called 
free  banking  system,  which  was  first  adopted  in  the  State  of  New 
York  in  1839  and  thereafter  adopted  by  eighteen  other  states  of  the 
Union,  was  tried  in  Canada  in  the  fifties,  but  not  on  a  large  scale. 
This  system,  requiring  that  issues  of  bank  notes  should  be  secured 
by  a  segregated  deposit  of  certain  classes  of  stocks  and  bonds,  has 
never  met  with  approval  among  the  leading  bankers  of  Canada. 

The  Canadian  system  is  a  product  of  evolution.  It  has  taken 
its  present  form  because  of  the  commercial  and  financial  needs  of 
the  Canadian  people.  It  was  not  created  by  lawyers  or  statesmen 
to  meet  a  fiscal  need  of  the  government,  but  has  grown  up  gradually 
under  the  fostering  care  of  experienced  bankers,  no  changes  having 
been  made  until  experience  proved  them  necessary  or  advisable. 
The  business  interests  of  the  Dominion,  through  their  representa- 
tives in  the  provincial  legislatures  and  in  the  Dominion  Parlia- 
ment, have  had  much  to  do  with  its  development  in  a  natural  effort 
to  protect  the  rights  of  the  borrower,  the  depositor,  and  the  note 
holder.  The  banks  do  not  possess  all  the  privileges  many  of  the 
bankers  would  like  to  have,  nor  do  the  business  men  of  Canada 
believe  in  the  real  necessity  for  all  the  protection  given  to  the  banks 
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by  the  law.  yet  in  the  main  the  system  is  satisfactory  both  to 
bankers  and  to  their  customers. 

The  chartered  banks  transact  the  business  which  in  the  United 
States  is  divided  among  national  banks,  trust  companies,  private 
banks,  and  savings  banks.  They  buy  and  sell  commercial  paper, 
discount  the  notes  of  their  customers,  lend  money  on  stocks  and 
bonds,  make  advances  to  farmers,  and  sometimes  aid  in  the  financing 
of  railroads  and  industrial  enterprises.  To  a  Canadian  the  word 
*'bank"  means  one  of  the  twenty-nine  "chartered  banks,'*  for  the 
law  prohibits  the  use  of  the  word  "bank'*  by  any  other  institution. 

Monetary  System 

Canada's  monetary  system  is  substantially  the  same  as  that  of 
the  United  States.  The  unit  is  the  dollar  of  23.22  grains  of  pure 
gold.  The  gold  coins  of  the  United  States  are  legal  tender  in 
Canada.  So  is  the  British  sovereign,  which  is  rated  at  $4.86V3- 
Until  recently  all  Canadian  coins  were  minted  in  either  England  or 
the  United  States,  but  in  1908  a  branch  of  the  British  mint  was 
established  in  Ottawa. 

The  paper  currency  of  Canada  consists  of  Dominion  notes  and 
bank  notes.  The  former  are  issued  by  the  government  under 
authority  of  the  "Dominion  notes  act,"  which  permits  an  unlimited 
issue,  requiring  security  as  follows:  That  for  $30,000,000  of  the 
notes  outstanding  the  minister  of  finance  shall  hold  in  gold  and 
government  securities  a  reserve  equal  to  twenty-five  per  cent  of  the 
issue,  the  amount  held  in  gold  to  be  not  less  than  fifteen  per  cent 
of  the  amount  of  notes  outstanding ;  and  that  against  all  notes  issued 
in  excess  of  $30,000,000  the  minister  shall  hold  an  equal  amount  of 
gold.  The  framers  of  the  act  evidently  had  in  mind  the  limitation 
placed  upon  the  Rank  of  England's  issue  of  notes  by  the  Peel  act  of 
1844.  The  Dominion  notes,  accordingly,  are  gold  certificates  rather 
than  credit  notes.  The  minister  of  finance  is  required  to  redeem 
the  notes  in  gold  at  branches  of  his  department  in  several  diflFerent 
cities.  If  need  be,  the  minister  may  sell  bonds  to  obtain  gold  for 
use  in  the  redemption  of  the  notes. 

Dominion  notes  are  legal  tender  and  may  be  issued  in  any 
denominations,  but  experience  has  proved  that  they  are  most  needed 
in  bills  of  large  denominations  for  use  in  banking  reserves  and  in 
the  form  of  $1  and  $2  bills,  the  banks  not  being  permitted  to  issue 
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notes  under  $5.  The  average  circulation  of  Dominion  notes  in  1908 
amounted  to  $68,602,944,  of  which  amount  $52,882,708  was  in  $500, 
$1,000  and  $5,000  bills,  and  $14,910,365  in  $1  and  $2  bills.  There 
has  been  a  pretty  constant  increase  in  the  amount  of  Dominion 
notes  outstanding.  In  1900  the  total  was  only  $26,550,465.  The 
bills  of  large  denominations  are  practically  all  carried  by  the  banks 
in  their  reserves. 

Canadian  banks  are  not  permitted  to  issue  notes  of  a  denomina- 
tion less  than  $5.  Of  fives  and  multiples  thereof  they  may  issue 
an  amount  equal  to  their  paid-up  capital  without  deposit  of  security 
and  without  payment  of  tax.  As  a  result  the  currency  in  the  hands 
of  the  people  consists  almost  exclusively  of  bank  notes.  The  amount 
in  circulation  increased  from  $50,000,000  in  1900  to  $81,400,000 
in  1909. 

B.    Essentials  of  the  Canadian  Banking  System 

A  chartered  bank  in  Canada  is  a  bank  of  branches,  not  a  bank 
with  branches.  The  parent  bank,  technically  known  as  the  "head 
office,"  neither  takes  deposits  nor  lends  money.  All  the  banking 
business  is  done  by  the  branches,  each  enjoying  considerable  inde- 
pendence, but  all  subject  to  the  supervision  and  control  of  the  head 
office.  The  law  places  no  restrictions  upon  the  number  or  location 
of  branches.  Canadian  banks,  therefore,  have  branches  in  foreign 
countries  as  well  as  in  Canada. 

The  general  bank  act,  under  the  terms  of  which  every  bank 
obtains  and  holds  its  charter,  is  subject  to  revision  every  ten  years. 
In  its  present  form  it  is  substantially  as  passed  in  1890. 

Process  of  Incorporation 

The  provisions  of  the  bank  act  with  respect  to  the  organization 
of  new  banks  are  intended  to  guard  against  the  entry  of  unfit  or 
inexperienced  persons  into  the  banking  business.  The  minimum 
required  capital  of  a  bank  is  $500,000,  of  which  all  must  be  sub- 
scribed and  one-half  paid  in  before  a  new  bank  can  open.  At  least 
five  men  of  integrity  and  good  financial  standing  must  agree  to  act 
as  provisional  directors  and  secure  a  favorable  report  on  their 
project  from  the  parliamentary  committee  on  banking  and  com- 
merce. These  men  must  agree  to  subscribe  for  fairly  large  blocks 
of  stock,  otherwise  the  committee  will  be  inclined  to  reject  their 
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application.  They  must  convince  the  committee  that  their  project 
is  a  well-considered  one,  that  there  is  need  for  the  new  bank,  that 
it  is  a  bona  fide  enterprise,  that  they  have  in  mind  a  competent  man 
for  general  manager,  that  they  really  intend  and  expect  to  do  a  * 

legitimate  banking  business.     If  they  satisfy  the  parliamentary  com-  i 

mittee  it  will  be  granted.    The  bank,  however,  can  not  yet  begin  ' 

business.  Provisional  directors  now  have  merely  the  right  to 
advertise  and  cause  stock  books  to  be  opened.     If  inside  of  one  year  - 

capital  stock  to  the  amount  of  $500,000  has  been  subscribed  and 
$250,000  thereof  paid  in,  the  provisional  directors  may  call  a  meeting 
of  the  shareholders,  at  which  a  board  of  regular  directors  shall  be 
chosen.  Before  this  meeting  is  held  at  least  $250,000  in  cash  must 
be  paid  over  to  the. minister  of  finance.  The  regular  directors  must 
then  apply  to  a  body  known  as  the  treasury  board*  for  a  certificate 
permitting  the  bank  to  issue  notes*  and  begin  business  and  the 
treasury  board  may  refuse  this  certificate  unless  it  is  entirely  satis- 
fied that  all  the  requirements  of  the  law  have  been  met. 

Having  obtained  its  charter,  a  new  bank  must  open  its  head 
office  in  the  place  designated,  and  may  then  proceed  to  establish 
branches  or  agencies,  upon  the  number  and  location  of  which  the 
law  places  no  restriction.  Under  its  charter  it  has  authority  to  do 
a  general  banking  business ;  it  may  discount  commercial  paper,  lend 
money  on  collateral  security,  accept  deposits  payable  on  demand  or 
after  notice,  and  issue  circulating  notes  up  to  the  amount  of  its 
unimpaired  paid-up  capital  in  denominations  of  $5  and  multiples 
thereof.  An  amendment  of  the  bank  act  passed  July  20,  1908, 
gives  the  bank  the  right  to  issue  what  may  be  called  an  emergency 
circulation  during  the  crop-moving  season  (October  i  to  January 
31).  During  this  period  the  legal  maximum  of  the  circulation  of  a 
bank  is  its  paid-up  capital  plus  fifteen  per  cent  of  its  combined 
paid-up  capital  and  surplus  or  rest  fund.    The  emergency  circula- 

*The  treasury  board  consists  of  the  minister  of  finance  and  five  ministers 
nominated  from  time  to  time  by  the  governor  in  council.  The  minister  of  finance 
is  chairman  of  the  board  and  the  deputy  minister  of  finance  ex  officio  the  secretary. 

"The  deslg:ning  and  engraving  of  the  notes  is  left  with  the  bank  itself.  Many 
of  the  banks  have  had  their  notes  made  in  the  United  States,  bat  a  bank-note 
company  has  been  established  in  Canada  and  is  getting  a  larger  proportion  of  this 
business  every  year.  The  notes  must  bear  the  signatures  of  two  officers  of  the 
bank.  The  authority  to  sign,  however,  may  be  delegated  to  subordinates.  When 
notes  are  shipped  by  the  bead  office  to  a  branch  they  are  usually  sent  with  only 
one  signature,  the  other  being  supplied  by  one  of  the  branch  offices.  If  the  notes 
should  be  lost  or  stolen  en  route  they  are  worthless. 
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tion,  which  consists  of  notes  in  form  and  in  other  respects  exactly 
like  the  regular  issues,  is  subject  to  a  tax  at  a  rate  not  to  exceed  five 
per  cent  per  annum,  the  rate  being  fixed  by  the  governor  in  council. 
If  a  bank^s  circulation  does  not  exceed  its  paid-up  capital,  it  pays  no 
tax. 

Security  and  Redemption  of  Notes 

The  law  is  silent  on  several  subjects  that  seem  of  great  import- 
ance to  most  bankers  in  the  United  States.  For  instance,  it  does  not 
require  that  the  banks  shall  deposit  with  a  government  official,  or  in 
any  way  set  aside  any  kind  of  security  for  the  protection  of  the 
note  holder.  It  does  not  even  require  that  the  banks  shall  carry  a 
cash  reserve  against  either  notes  or  deposits,  nor  does  the  law  make 
the  notes  a  legal  tender  for  any  pa)rment.  A  bank  need  not  accept 
the  notes  of  other  banks.  The  government  does  not  guarantee  the 
redemption  of  the  notes.  Neither  does  it  bind  itself  to  receive  them 
in  payment  of  dues  to  itself. 

Nevertheless  the  notes  of  the  Canadian  banks  are  everywhere 
acceptable  at  par,  the  people  apparently  not  being  at  all  concerned 
about  their  "goodness."  And  their  confidence  in  the  note  has  been 
well  justified,  for  nobody  since  1890  has  lost  a  dollar  through  the 
failure  of  a  bank  to  redeem  its  notes.  Following  are  the  legal 
requirements,  which  for  twenty  years  have  proved  adequate  protec- 
tion for  the  note  holder : 

1.  Every  bank  must  redeem  its  notes  at  its  head  office  and  in 
such  commercial  centers  as  are  designated  by  the  treasury  board. 
The  redemption  cities  are  the  same  for  all  the  banks.  They  are 
Toronto,  Montreal,  Halifax,  Winnipeg,  Victoria,  St.  John,  and 
Charlottetown. 

2.  Each  bank  must  keep  on  deposit  with  the  minister  of  finance 
a  sum  of  lawful  money  (gold  or  Dominion  notes)  equal  to  five  per 
cent  of  its  average  circulation;  the  total  so  deposited  is  called  the 
"circulation  redemption  fund."  It  is  a  guaranty  or  insurance  fund 
for  use,  if  need  be,  in  the  redemption  of  the  notes  of  failed  banks. 

3.  Bank  notes  possess  first  lien  upon  the  assets  of  a  bank. 

4.  Bank  stockholders  are  liable  to  an  assessment  equal  to  the 
par  value  of  their  stock. 

5.  A  bank  must  make  to  the  minister  of  finance  on  or  before  the 
fifteenth  of  each  month  a  detailed  statement  of  its  assets  and  liabili- 
ties on  the  last  business  day  of  the  preceding  month.    This  monthly 
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return,  the  form  for  which  is  set  forth  in  the  act,  must  be  signed  by 
three  general  officers. 

6.  The  Canadian  Bankers'  Association,  an  incorporated  body 
of  which  each  bank  is  a  member,  is  given  supervision  by  the  bank  act 
of  the  issue  and  cancellation  of  notes  and  of  the  affairs  of  a  failed 
bank. 

7.  The  notes  of  a  failed  bank  draw  interest  at  five  per  cent  from 
the  date  fixed  for  their  redemption  by  the  minister  of  finance,  who 
may  redeem  them  out  of  the  assets  of  the  bank  or  out  of  the 
"circulation  redemption  fund/' 

Importance  of  Redemption 

Each  of  these  provisions  of  the  law  has  its  value  and  sig^nifi- 
cance,  but  only  the  first  is  absolutely  essential  to  the  successful 
operation  of  the  system.  All  the  other  provisions  might  be  changed 
or  abolished  without  impairment  of  the  efficiency  of  the  banking 
system.  But  the  abolishment  of  this  redemption  system  would  at 
once  give  Canada  a  new  banking  system.  The  bank  note  is  almost 
the  sole  circulating  medium  in  Canada,  and  the  people  have  confi- 
dence in  it  because  it  is  tested  every  day  at  the  clearing  houses  and 
proves  itself  as  good  as  gold.  This  daily  test  would  probably  not 
take  place  with  the  same  regularity  as  now  if  the  banks  did  not 
have  branches  or  if  they  were  obliged  to  deposit  security  against 
their  issues.  Canadian  banks  are  national,  not  local  institutions.  All 
but  a  few  of  them  have  branches  in  every  part  of  the  Dominion, 
and  these  branches,  as  fast  as  they  receive  the  notes  of  other  banks, 
either  send  them  in  to  the  nearest  redemption  center  or  convert  them 
into  lawful  money— or  its  equivalent,  a  bill  of  exchange — ^through 
branches  of  the  issuing  banks  located  in  the  same  towns.  The 
twenty-nine  chartered  banks  have  2,200  branches  and  each  bank  is 
seeking,  through  its  branches,  to  satisfy  all  the  legitimate  needs  of 
the  people  for  a  circulating  medium.  When  the  note  of  a  bank  is 
in  circulation  it  is  earning  money  for  the  bank,  but  when  it  is  in 
the  vault  or  on  the  counter  of  the  bank  it  is  an  idle  and  useless 
piece  of  paper.  Hence  every  bank  always  pays  out  its  own  notes 
through  its  branches  and  sends  the  notes  of  other  banks  in  for 
redemption,  thus  increasing  its  own  circulation  and  strengthening 
Its  own  reserve. 

Furthermore,  if  the  banks  were  not  allowed  complete  freedom 
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of  issue  within  the  prescribed  limit,  but  were  required  to  deposit 
some  form  of  security,  as  is  required  of  the  national  banks  in  the 
United  States,  an  investment  or  speculative  risk  would  arise  that 
would  inevitably  cause  friction.  If  bonds  were  designated  as 
security,  bankers  might  often  be  tempted  by  high  prices  to  sell  their 
bonds  and  forego  the  profit  on  circulation  for  the  sake  of  making 
a  larger  profit  by  the  sale  of  the  security.  Thus  the  volume  of  bank 
notes  might  contract  even  at  a  time  when  the  people  needed  more 
currency.  In  such  case,  of  course,  Canada  would  be  obliged  to 
import  gold  in  order  to  fill  the  gap  in  the  circulating  medium. 

The  Circulation  Redemption  Fund 

The  five  per  cent  insurance  fund  for  the  redemption  of  the 
notes  of  failed  banks  is  theoretically  an  important  and  prominent 
part  of  the  system,  yet  practically  it  would  seem  to  be  of  little 
consequence,  for  not  once  since  1890  has  it  been  necessary  to  use  a 
dollar  of  the  fund.  Banks  have  failed,  to  be  sure,  but  the  notes  of 
these  banks  have  always  been  redeemed  either  out  of  the  assets  or 
by  recourse  to  the  double  liability  of  the  shareholders.  It  is  a  mis- 
take to  suppose  that  the  people  of  Canada  have  confidence  in  bank 
notes  because  of  the  existence  of  this  redemption  fund.  The 
average  business  man  knows  nothing  about  the  fund  and  if  his 
attention  were  called  to  it  as  being  a  source  of  security  for  the  bank 
notes  he  would  probably  think  a  five  per  cent  reserve  altogether  too 
small.  The  real  reason  why  the  people  have  faith  in  bank  notes  is 
because  the  notes  are  always  honored  by  the  banks  and  never  fail 
to  stand  the  test  of  the  clearing  house.  In  other  words,  they 
believe  that  bank  notes  are  good  for  about  the  same  reason  that 
they  believe  the  sun  will  rise  in  the  east  every  twenty-four  hours 
and  do  not  bother  themselves  about  reasons. 

Nevertheless  this  redemption  fund  does  contribute  to  the 
strength  of  the  banking  system.  It  makes  each  bank  to  a  certain 
extent  liable  for  the  mistakes  of  other  banks,  and  as  a  result  gives 
rise  to  a  spirit  of  mutual  watchfulness  and  helpfulness.  Other 
features  of  the  system  contribute  to  the  same  result,  especially  the 
fact  that  a  Canadian  bank  accepts  from  a  depositor  without  indorse- 
ment the  notes  of  other  banks.  Since  the  banks  have  branches  in 
agricultural  and  mining  communities,  often  distant  from  the  railroad 
by  several  days'  journey,  and  these  branches  are  accepting  the  notes 
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of  other  banks  and  giving  credit  for  them  as  if  they  were  gold  itself, 
it  is  evidently  important  that  each  banker  should  have  all  possible 
information  with  regard  to  the  status  and  business  of  his  competi- 
tors. As  a  result  one  finds  among  the  bankers  of  Canada  a  sur- 
prisingly intimate  knowledge  of  each  other's  affairs. 

Two  Negative  Qualities 

The  two  negative  qualities  of  the  Canadian  bank  note — ^its  lack 
of  a  legal-tender  quality  and  of  a  government  guaranty — ^at  first 
sight  may  seem  to  readers  in  the  United  States  a  source  of  weak- 
ness. Yet  Canadian  bankers  would  doubtless  all  agree  that  nothing 
would  be  gained  by  making  bank  notes  legal  tender  for  any  kind 
of  payment  or  by  making  the  government  in  any  measure  liable  for 
their  ultimate  redemption.  Such  measures  would  probably  be 
rejected  as  likely  to  prove  harmful.  It  would  be  like  hampering  a 
flying  machine  with  unnecessary  bars  of  steel.  Bank  notes,  like 
bank  checks,  are  mere  promises  to  pay  money  and  are  more  con- 
venient than  money  because  they  can  be  created  as  need  for  a 
medium  of  exchange  arises.  When  either  has  done  the  work  that 
called  it  into  existence,  it  should  disappear  from  circulation  and  be 
redeemed.  If  it  is  made  a  legal  tender  like  money  itself,  or  if  its 
redemption  is  guaranteed  by  a  strong  government,  there  is  always 
the  danger  that  ignorant  classes  of  people  will  regard  it  as  money 
itself  and  withdraw  it  from  circulation. 

The  Canadian  government  has  nothing  to  do  with  the  daily 
redemption  of  bank  notes  and  does  not  guarantee  that  they  shall  be 
redeemed.  It  is  custodian  of  the  five  per  cent  redemption  fund  and 
is  under  obligation  to  redeem  the  notes  of  failed  banks  out  of  this 
fund,  but  if  a  series  of  bank  failures  should  exhaust  it  the  note 
holder  has  no  guaranty  that  government  funds  will  be  used  for  his 
relief.* 

The  possession  by  the  note  holder  of  a  first  lien  upon  the  assets 
of  a  bank,  including  the  funds  that  may  be  collected  from  share- 
holders on  account  of  their  double  liability,  gives  rise  to  such  general 
confidence  in  the  ultimate  convertibility  of  a  bank  note  that  the  notes 
of  a  failed  bank,  on  account  of  the  interest  they  bear,  sometimes 
command  a  premium.    As  a  rule,  the  notes  of  such  a  bank  are  col- 

«Bank  act,  Mctlon  65:  (6)  Nothing  herein  contained  shall  be  conttnied  to 
impose  any  liability  upon  the  goyernment  of  Canada,  or  upon  the  minister,  beyond 
the  amount  ayailable  from  time  to  time  out  of  the  circulation  fund. 
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lected  by  the  other  banks  and  held  until  the  date  of  redemption  has 
been  named  by  the  minister  of  finance. 

Management  of  Failed  Banks 

If  a  Canadian  bank  fails  to  meet  any  of  its  liabilities  as  the} 
accrue,  it  forfeits  at  once  its  right  of  independent  management 
and  is  taken  charge  of  by  a  "curator"  appointed  by  the  Canadian 
Bankers*  Association. 

If  the  curator  within  ninety  days  is  able  to  restore  the  solvency 
of  the  bank  so  that  it  is  able  to  resume  payments,  it  may  resume 
business;  otherwise  the  bank  may  be  "wound  up"  and  its  charter 
revoked.  During  the  first  three  months  of  a  bank's  suspension  the 
stockholders  have  a  chance  to  raise  funds  and  restore  the  bank  to 
solvency.  If  they  fail,  the  curator  then  gives  place  to  an  official 
called  a  liquidator,  who  is  appointed  by  the  courts.  Under  a  curator 
the  stockholders  still  have  hope  and  opportunity;  under  the  liqui- 
dator the  creditors  of  the  bank  are  in  the  saddle. 

The  liquidator  must  first  of  all  attend  to  the  notes  in  circulation, 
their  lien  upon  the  assets  being  prior  to  all  others.  Inasmuch  as  the 
notes  bear  interest  at  five  per  cent  from  the  date  of  suspension,  the 
other  banks  are  perfectly  willing  to  hold  them  in  their  vaults  until 
such  a  date  as  the  liquidator  names  for  their  final  redemption,  all 
feeling  certain  that  the  notes  will  sooner  or  later  be  paid,  for  if  the 
assets  of  the  failed  bank  should  prove  inadequate,  the  mutual  guar- 
anty fund  in  the  possession  of  the  government  will  be  drawn  upon. 

Next  to  the  notes  the  deposits  of  the  Dominion  government 
have  a  prior  Hen,  and  then  the  deposits  of  provincial  governments. 
If  the  assets  of  the  bank  are  not  sufficient  to  satisfy  all  the  claims, 
the  stockholders  are  liable  to  an  assessment  equal  in  amount  to  the 
amount  of  capital  stock  to  which  they  subscribed  plus  any  portion 
thereof  which  has  not  been  paid  up.  Thus  if  a  stockholder  has 
subscribed  for  fifty  shares  of  stock,  par  value  $ioo,  and  has  paid  in 
only  $2,500,  he  is  liable  to  an  assessment  of  $7,500,  of  which  $2,500 
is  on  account  of  the  unpaid  subscription  and  $5,000  is  on  account  of 
the  double  liability. 

Monthly  Returns  to  the  Government 

The  law  provides  for  no  publicity  with  regard  to  bank  affairs 
beyond  the  returns  to  the  minister  of  finance.     The  minister  of 

(547) 


Digitized  by  VriOOQlC 


70  The  Annals  of  the  American  Academy 

finance  may  call  for  supplementary  information  or  ** special  returns 
from  any  bank  whenever  in  his  judgment  they  are  necessary  to 
afford  a  full  and  complete  knowledge  of  its  condition."  The  law, 
however,  gives  him  no  right  of  examination,  and  the  government 
maintains  no  inspecting  force. 

Canadian  Bcmkers'  Association 

The  Canadian  Bankers'  Association  is  an  incorporated  body 
with  powers  and  duties  prescribed  in  an  amendment  to  the  bank  act 
passed  in  1900.  Each  chartered  bank  is  represented  in  the  mem- 
bership and  has  one  vote.  The  association  is  required  by  law  to 
supervise  the  issue  of  bank  notes  and  to  report  to  the  government 
all  overissues,  to  look  after  the  destruction  of  worn  and  mutilated 
notes,  and  to  take  charge  of  suspended  banks.  Its  headquarters 
are  in  Montreal  in  the  Bank  of  Montreal  building,  and  its  active 
executive  officer  is  the  secretary-treasurer.  The  expenses  of  the 
association  are  apportioned  among  the  banks  and  do  not  apparently 
constitute  a  very  heavy  burden,  for  the  secretary  has  an  exceedingly 
small  staff.  All  expenses  incurred  by  the  association  on  account  of 
a  suspended  bank  are,  of  course,  a  charge  against  the  assets  of  the 
bank. 

When  the  notes  of  a  bank  are  so  worn  or  mutilated  that  it  wishes 
to  replace  them  with  new  notes,  notice  is  sent  to  the  secretary  of 
the  association,  a  date  is  fixed,  and  in  the  presence  of  the  secretary 
the  old  notes  are  duly  counted  and  taken  to  a  furnace,  where  they 
are  consumed  in  the  presence  of  the  secretary  and  other  witnesses. 
After  this  solemn  operation  has  been  performed  and  the  signatures 
of  all  parties  observing  it  have  been  duly  attested,  new  notes  are 
issued  by  the  association  to  replace  those  that  have  been  destroyed. 
The  clearing  houses  in  the  Dominion  are  subject  to  regulation  by 
the  association. 

C    The  System  in  Time  of  Stress 

Since  the  present  system  of  banking  was  perfected  in  1890, 
Canada  has  had  no  banking  panic.  She  has  suffered  from  periods 
of  depression  and  hard  times,  caused  either  by  short  crops  or  by 
the  failure  of  outside  markets  to  absorb  her  produce  at  satisfactory 
prices,  but  never  from  scarcity  of  currency,  from  runs  upon  banks, 
from  business  failures,  or  from  the  inability  of  banks  to  meet  their 
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obligations.  It  is  impossible  to  escape  the  conclusion  that  the  credit 
for  Canada's  immunity  from  panic  and  financial  distress  is  mainly 
due  to  the  character  of  her  banking  system. 

No  country  can  expect  to  be  free  from  periods  of  dullness,  no 
matter  how  perfect  its  banking  system.  International  relations  in 
trade  and  finance  are  so  close  that  all  countries  suffer  from  the 
mistakes  made  by  any  one.  Canada  has  depended  very  much  upon 
English  capital.  She  is  relatively  a  large  consumer  of  the  products 
of  the  United  States  and  has  many  an  enterprise  which  owes  its 
inception  to  American  initiative.  Hard  times  in  England  or  in  the 
United  States  must  inevitably  affect  Canadian  business.  She  is 
borrowing  from  England  as  this  country  did  a  century  ago.  Her 
credit  system  rests  upon  the  gold  reserves  of  London  and  New 
York.  Under  these  circumstances,  when  one  recalls  how  the  credit 
and  financial  system  of  England  and  the  United  States  have  been 
shaken  during  the  last  twenty  years,  it  is  remarkable  that  Canada 
has  escaped  serious  damage. 

Strong  Because  Elastic 

Canada's  banking  system  contains  two  features  that  give  it 
great  strength  under  the  threat  of  panic  or  crises.  One  is  the  elasti- 
city of  the  note  circulation,  the  other  the  solidarity  or  unity  of  the 
system.  The  reason  why  Canada  has  never  suffered  from  a  cur- 
rency panic  lies  on  the  surface.  The  banks  always  have  cash 
enough  to  meet  the  demands  of  their  depositors.  Instead  of  being 
in  the  position  of  their  brethren  across  the  border,  that  is,  anxious 
to  conserve  their  cash,  they  welcome  any  legitimate  opportunity  for 
the  increase  of  their  circulation.  Except  for  a  few  weeks  during 
the  panic  period  of  1907,  when  practically  all  the  banks  of  the 
United  States  had  suspended  cash  payments,  the  Canadian  banks 
have  always  had  currency  on  hand  in  excess  of  their  customers' 
needs.  This  currency  consisted  of  their  own  notes.  To  their 
customers  the  bank  notes  are  perfectly  good  money.  Even  though 
people  got  suspicious  of  the  solvency  of  a  Canadian  bank,  its  notes 
would  not  be  in  disfavor. 

Furthermore,  when  Canadian  banks  satisfy  their  customers* 
demands  for  cash,  their  resources  are  unimpaired.  They  are  not 
obliged,  as  are  the  banks  of  the  United  States,  to  call  loans  in  order 
to  make  good  their  cash  reserve.    With  the  public  their  notes 
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have  all  the  efficiency  of  gold  itself,  and  the  fact  that  they  are  paid 
out  so  willingly  by  the  bankers,  the  supply  as  a  rule  seeming  inex- 
haustible, prevents  anything  like  a  panic  starting  among  the  people. 
The  elasticity  of  the  note  issue,  however  is  not  the  most  im- 
portant factor  contributing  to  the  peace  and  security  of  the  Canadian 
financial  system.  It  must  be  regarded,  indeed,  as  an  essential  factor, 
for  without  it  the  banks  would  be  unable  to  maintain  equilibrium 
without  resorting  to  methods  that  at  times  would  be  perilous.  If 
in  any  emergency  they  were  obliged  to  raise  their  rates  of  interest 
and  to  seek  to  increase  their  resources  by  the  reduction  of  loans, 
it  is  doubtful  if  Canada,  despite  the  strength  of  its  banking  system 
in  other  respects,  could  escape  from  the  losses  caused  by  panic. 

Solidarity  or  Unity  of  the  System 

The  other  feature  making  for  financial  ease  in  Canada,  namely, 
the  solidarity  or  unity  of  the  banking  system,  is  not  easy  to  describe. 
It  is  a  growth,  a  situation,  rather  than  a  creation  of  the  law.  When 
one  has  in  view  the  protection  of  Canada's  business  and  financial 
welfare;  it  is  impossible  not  to  regard  the  twenty-nine  chartered 
banks,  with  their  2,200  branches,  as  a  single  institution.  As  lenders 
of  money  they  are  independent  units.  For  that  matter,  the  branch  of 
each  bank  has  a  great  deal  of  independence.  All  are  independently 
seeking  for  deposits.  Each  branch  is  seeking  to  make  the  largest  pos- 
sible profit,  and  its  manager  is  encouraging  to  the  utmost  the  enter- 
prises in  his  locality,  for  on  the  growth  of  the  business  he  does 
depends  his  favor  at  headquarters.  Nevertheless,  from  a  national 
point  of  view,  despite  the  competition  among  the  banks  and  their 
branches,  there  is  considerable  reason  for  regarding  the  twenty-nine 
chartered  banks  of  Canada  as  one  institution. 

Consider,  for  instance  the  following  facts : 

1.  Over  fifty  per  cent  of  the  banking  business  in  Canada  is 
done  by  six  banks.  One  of  these,  the  Bank  of  Montreal,  has  assets 
exceeding  twenty  per  cent  of  the  total.  Another,  the  Bank  of  Com- 
merce, with  head  office  at  Toronto,  has  resources  equal  to  thirteen 
per  cent  of  the  total. 

2.  The  Bank  of  Montreal  is  the  depositary  of  most  of  the 
government  funds  and  among  the  people  is  commonly  spoken  of  as 
the  government  bank. 

3.  The  Bankers'  Association,  an  organization  created  by  law. 
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is  a  medium  through  which  the  best  banking  opinion  finds  authorita- 
tive expression.  Through  this  association  the  banks  keep  advised 
of  ail  pending  legislation  in  any  way  affecting  banking  interests. 

4.  Bank  managers  are  trained  experts  and  each  one  has  the 
experts  regard  for  a  man  who  has  had  a  wider  experience  or  a 
better  training  than  himself.  As  a  result,  no  manager  will  venture 
far  upon  a  policy  which  is  regarded  by  his  competitors  as  dangerous 

5.  All  the  banks  are  equally  interested  in  the  unbroken  pros- 
perity of  the  country.  The  managers  of  the  six  largest  banks,  each 
having  charge  of  over  a  hundred  branches  are  particularly  watchful. 
They  realize  that  speculative  excesses  in  any  part  of  the  country 
will  bring  loss  to  them  and  must  be  discouraged. 

6.  On  account  of  this  mutual  interdependence  of  the  banks,  no 
bank  in  Canada  can  hope  to  achieve  success  by  striking  out  upon 
an  absolutely  independent  policy,  if  such  conduct  is  likely  to  meet 
with  the  disapproval  of  the  banking  fraternity.  The  business  public, 
from  which  a  new  bank  must  get  its  support,  has  confidence  in  the 
management  and  judgment  of  the  established  institutions.  A 
depositor  may  feel  that  he  ought  to  get  more  than  three  per  cent 
interest  on  his  balance.  He  may  complain  that  his  bank  does  not 
give  him  credit  enough,  or  that  it  is  not  liberal  enough  in  its  collec- 
tions. Nevertheless  he  would  be  reluctant  to  give  his  account  to  a 
new  institution  or  to  any  institution,  whether  old  or  new,  if  it  were 
managed  by  men  not  in  good  standing  with  the  leading  bankers. 

7.  In  their  insistence  on  the  rule  that  a  man  shall  borrow  from 
only  one  bank  the  banks  have  done  more  than  appears  on  the  sur- 
face to  make  their  system  a  unit.  If  a  merchant  is  refused  credit 
at  one  bank,  he  finds  it  practically  impossible  to  get  help  from  any 
other.  This  rule  certainly  makes  the  twenty-nine  banks  of  the 
Dominion,  from  the  borrower's  point  of  view,  a  single  institution. 

8  There  is  practical  unanimity  of  opinion  among  bankers 
with  regard  to  business  conditions  and  the  outlook.  The  managers 
of  Canadian  banks  get  their  information  with  regard  to  the  country's 
condition  from  the  managers  of  branches.  Since  all  know  what  is 
going  on  in  every  part  of  the  country,  it  is  not  remarkable  that  all 
usually  are  very  much  in  agreement  for  the  sources  of  information 
of  all  are  practically  the  same.^    As  a  result,  Canada  has  a  ''banker's 

•During  the  writer's  stay  In  Canada,  in  April.  1909.  be  talked  with  hankera  In 
Montreal,  Ottawa,  Toronto,  and  Winnipeg.  ETery where  he  raised  practicallj  the 
same  topics  of  conyersation.   and  everywhere  got  practically   the   same  answers. 
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opinion"  with  regard  to  the  business  situation,  as  distinguished  from 
the  "opinions  of  bankers*'  in  the  United  States.  In  the  latter 
country  the  bankers  in  the  West  are  often  in  disagreement  with  the 
bankers  in  the  East,  and  the  eastern  bankers  are  frequently  in  con- 
siderable ignorance  of  the  conditions  and  events  which  are  shaping 
the  opinions  of  their  western  brethren.  In  Canada,  with  reference 
to  questions  of  fact  or  actual  conditions,  one  finds  very  seldom  any 
difference  of  opinion  among  Canadian  bankers.  If  there  is  excessive 
speculation  in  any  part  of  the  country,  if  a  certain  industry  is 
suffering  because  of  tariff  changes  in  Europe,  or  because  of  a  scarcity 
of  raw  materials,  or  if  capital  is  being  employed  in  an  industry  in 
amounts  not  warranted  by  the  demand,  or  if  there  is  the  prospect  of 
a  light  yield  of  any  agricultural  product,  the  bankers  are  among  the 
first  to  get  the  information,  and  all  of  them  have  it. 

Importance  of  the  Banker 

This  unanimity  among  the  bankers  with  regard  to  business  con- 
ditions makes  the  individual  banker  a  much  more  important  person 
in  Canada  than  he  is  in  the  United  States.  Business  men  there 
do  not  speak  of  him  as  a  mere  money  lender.  They  look  upon  him 
as  a  man  who  has  especial  facilities  for  getting  information  about 
business  and  financial  questions  and  whose  opinion,  therefore,  is 
entitled  to  great  respect.  This  is  true  not  only  of  the  general 
managers,  who  as  a  rule  live  in  the  large  cities  and  are  men  past 
middle  life,  but  is  true  as  well  of  the  managers  even  of  the  small 
branches.  In  every  community  the  manager  of  a  branch  bank, 
especially  if  it  is  a  branch  of  one  of  the  half  dozen  largest  institu- 
tions, occupies  a  prominent  position  and  exerts  a  powerful  influence 
in  the  shaping  of  business  opinion.  Not  only  does  he  send  reports 
daily  or  weekly  with  respect  to  events  of  importance  within  his  field, 
but  he  himself  is  constantly  getting  letters  of  advice  from  the  head 
office.  He  is  the  one  man  in  the  community  who  is  in  touch  with 
the  business  conditions  of  the  Dominion  or,  for  that  matter,  of  the 
world.  He  may  be  a  young  man,  but  he  has  had  a  training  in  the 
methods  of  Canadian  banking,  and  it  is  known  that  he  would  not 

The  managrers  at  the  head  offices  get  daily  reports  and  letters  from  their  branch 
managers,  and  the  head  offices  in  their  turn  send  out  Information  to  the  branches. 
As  a  result  the  men  in  the  banking  business  in  Canada  know  more  about  the  whole 
country  than  any  other  set  of  men.  The  flies  of  one  of  the  larger  banks  probably 
contain  more  valuable  and  more  accurate  information  about  the  current  events  In 
Canada  than  can  be  found  in  the  flies  of  any  newspaper. 
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occupy  his  position  if  his  superiors  did  not  have  confidence  in  his 
judgment. 

As  a  result  of  all  these  conditions  working  together,  it  may 
fairly  be  said  that  Canada  possesses  many  of  the  advantages  of  a 
central  bank.  The  employees  of  each  bank,  from  general  manager 
down  to  the  oflSce  boy  in  the  smallest  branch,  are  busily  occupied 
in  doing  their  share  toward  increasing  the  bank's  business  and 
profits.  Each  is  keenly  on  the  lookout  for  an  opportunity  to  estab- 
lish a  new  branch  in  a  promising  young  community,  and  each  is 
doing  its  best  to  serve  its  customers  and  to  gain  new  ones.  But 
if  a  cloud  appears  on  the  horizon,  if  bad  news  comes  from  England 
with  regard  to  Canadian  investments,  or  if  there  is  wild  speculation 
in  Wall  street,  the  leading  bankers  get  together,  not  formally,  but 
informally,  and  as  a  result  the  Canadian  banks  become  practically 
a  unit  in  their  attitude  toward  the  common  peril. 

The  Panic  of  1907 

The  policy  adopted  by  the  Canadian  banks  at  the  end  of  1906, 
and  followed  throughout  the  strenuous  year  of  1907,  illustrates 
forcibly  the  solidarity  of  the  banking  system.  All  business  men 
remembej  the  feverish  activity  of  1906,  the  steady  advance  in  prices 
of  goods,  the  insatiable  demand  for  money,  and  the  high  rates  of 
interest  everywhere  prevailing  at  the  end  of  the  year.  To  the  aver- 
age man  it  seemed  a  period  of  boundless  and  unending  prosperity. 
Railroads  had  not  cars  enough  to  haul  the  freight  oflF^red  them  and 
could  not  get  them  built  fast  enough.  Manufacturers  in  the  United 
States  and  in  Canada  had  withdrawn  their  traveling  salesmen 
because  they  already  had  orders  for  a  year  ahead. 

In  the  United  States  a  few  of  the  leaders  in  industry  and 
finance  sounded  a  note  of  warning,  but  most  men  were  too  busy 
to  hear  it  and  most  of  the  10,000  bankers  refused  to  believe  it 
justified.  As  the  decline  in  the  market  prices  of  securities  began 
in  January,  a  few  bankers  in  New  York  City — those  in  closest  touch 
with  the  financial  needs  of  corporations  and  with  the  temper  of 
foreign  money  markets — ^became  convinced  that  serious  times  were 
ahead.  Most  of  those  men,  knowing  that  a  public  expression  of 
their  apprehensions  would  do  little  good  and  might  do  harm,  silently 
went  about  the  business  of  strengthening  their  resources.  Mean- 
time 10,000  or  more  bankers  throughout  the  country,  wondering" 

(553) 


Digitized  by 


Google 


76  The  Annals  of  the  American  Academy 

why  the  stock  market  should  be  weak  when  the  country  was  so 
prosperous,  continued  to  make  advances  at  high  rates  of  interest 
to  expanding  enterprises.  As  a  result,  when  the  crash  came  in 
October,  it  is  doubtful  if  more  than  ten  per  cent  of  the  bankers  in 
the  United  States  were  prepared  for  it,  and  for  several  weeks  there 
was  an  almost  universal  suspension  of  specie  payments  and  with- 
drawal of  banking  support  from  deserving  borrowers. 

Canadian  Banks  Were  Prepared 

In  Canada  there  was  no  panic.  For  a  year  the  leading  Canadian 
bankers  had  been  urging  upon  their  customers  the  necessity  for 
caution^  and  in  their  annual  reports  to  the  shareholders  early  fn 
1907  bank  presidents  and  general  managers  had  given  notice  that 
the  phenomenal  profits  and  business  of  the  preceding  few  years 
could  not  be  expected  to  continue  much  longer.  Financial  journals 
and  editorial  writers  for  the  daily  press,  taking  their  cue  from  the 
bankers,  had  for  months  called  attention  to  the  strain  upon  the 
world's  money  markets  and  pointed  out  the  necessity  for  conserva- 
tism, not  only  among  the  banks  but  among  the  promoters  of  new 
enterprises. 

In  January,  1907,  there  was  only  one  opinion  among  bankers 
as  to  the  financial  situation.  For  several  years  the  countr/s  trade 
had  been  expanding  by  leaps  and  bounds.  Immigrants  had  poured 
into  the  country  from  Europe  and  from  the  United  States.  New 
capital  had  come  from  England  and  the  United  States  at  the  rale 
of  $200,000,000  a  year.  The  profits  of  industrial  and  commercial 
products  had  been  large.  In  ten  years  bank  loans  and  deposits  had 
doubled.  In  short,  Canada's  prosperity  had  been  even  greater  than 
that  of  the  United  States.  The  demand  for  capital  had  outrun  the 
supply,  and  the  strain  upon  the  banking  resources  every  bank 
manager  knew  had  reached  the  danger  point.  Every  one  of  them 
said  this  to  their  shareholders;  the  newspapers  published  their 
remarks,  and  business  men  throughout  the  Dominion  knew  not 
only  that  they  ought  to  retrench,  but  that  they  must.  They  knew  that 
they  could  get  no  help  from  the  banks  if  they  sought  to  enlarge 
their  operations. 

Gradual  Contraction  of  Loans 
It  was  impossible,  of  course,  for  the  banks  to  call  an  immediate 
halt  in  the  expansion  of  enterprise  or  in  the  use  of  their  credit. 
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During  1906  the  current  loans  in  Canada  had  risen  from  $450,000,000 
to  $550,000,000,  an  increase  of  nearly  twenty-five  per  cent.  Any 
attempt  on  the  part  of  the  banks  to  bring  this  upward  movement  to  a 
sudden  termination  would  have  ruined  many  a  solvent  concern.  For 
five  months,  or  until  the  end  of  May,  the  banks  suffered  it  to  continue, 
their  loans  during  that  period  rising  from  $550,000,000  to  $590,- 
000,000.  Then  began  a  gradual  contraction  and  a  steady  increase 
in  the  cash  reserve.  Between  June  i  and  September  i  the  total  of 
their  current  loans  in  Canada  declined  $10,000,000.  At  the  same 
time  they  strengthened  their  reserves  by  accumulating  cash  in  their 
own  vaults  and  by  enlarging  the  amount  of  their  funds  on  call  in 
New  York  City.  Canadian  borrowers  were  treated  witli  more 
consideration  than  those  in  foreign  countries,  as  is  shown  l)y  the 
reduction  in  current  loans  elsewhere  from  $36,000,000  to  $23,000,- 
000  between  February  i  and  July  i.  The  banks  appear  to  have 
endeavored  to  convert  their  time  loans  outside  of  Canada  into  call 
loans,  having  in  view  an  increase  in  the  amount  of  funds  available 
for  immediate  use. 

Between  January  i  and  September  i  there  was  a  decline  in  the 
demand  deposits  from  $192,000,000  to  $160,000,000  and  an  increase 
in  time  deposits  from  $400,000,000  to  $425,000,000,  so  that  the  total 
of  deposits  suffered  very  little  diminution.  After  the  first  of 
September,  however,  deposits  steadily  declined  until  the  end  of  the 
year ;  time  deposits  from  $425,000,000  September  i  to  $400,000,000 
December  31.  Demand  deposits  remained  practically  unchanged 
during  this  period. 

By  the  first  of  September  Canadian  bank  managers  were 
evidently  quite  alive  to  the  necessity  for  caution.  Thereafter  all 
the  changes  in  their  statements  indicated  a  conviction  on  their  part 
that  the  situation  was  precarious  and  that  the  banker's  first  duty 
is  to  preserve  the  solvency  of  his  bank  and  take  care  of  its  regular 
customers.  They  knew  that  large  sums  would  be  demanded  of 
them  for  the  movement  of  the  crops  and  were  disposed  therefore 
to  take  every  precaution  against  weakness.  The  season  was  late 
and  it  was  known  therefore  that  there  would  be  difficulty  getting 
the  crops  to  market,  for  the  Canadian  railroads,  like  those  in  the 
United  States,  were  embarrassed  by  lack  of  equipment. 
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Call  Loans  Reduced  in  New  York 

When  the  crash  came  in  New  York  and  the  Knickerbocker 
Trust  Company  suspended  on  the  22d  of  October,  Canadian  banks 
immediately  adopted  measures  of  self-protection.  During  the  next 
two  months  the  total  of  their  call  loans  outside  of  Canada  declined 
from  $62,000,000  to  $40,000,000.  There  was  also  a  small  reduction 
of  their  call  loans  in  Canada.  Their  cash  reserve  was  increased 
by  $5,000,000.  Their  current  loans  in  Canada,  however,  were  $10,- 
000,000  less  November  30  than  on  October  i,  and  in  December  they 
fell  off  $15,000,000  more.  These  two  months,  November  and  De- 
cember, were  strenuous  months  in  Canada  as  they  were  everywhere 
in  the  world.  The  western  wheat  crop  was  late  and  as  a  result 
there  was  a  great  clamor  for  funds  for  their  movement.  Currency 
was  so  scarce  in  the  United  States  that  Canadian  bank  notes  dis- 
appeared over  the  border  and  performed  their  function  as  a  medium 
of  exchange  in  towns  and  country  districts  in  the  United  States 
many  miles  distant  from  the  Canadian  line.  Most  of  the  banks 
found  that  their  circulation  was  dangerously  near  the  maximum  and 
feared  that  they  might  be  called  upon  to  pay  out  legal  tender.  There 
was  not  the  slightest  suspicion  of  banks  in  Canada  and  no  talk 
whatever  of  a  run  upon  any  bank.  People  did  complain,  however, 
that  the  banks  were  not  doing  their  duty  by  the  western  farmers. 
Why  should  the  banks  be  lending  money  on  call  in  Wall  street, 
when  the  farmers  of  Manitoba  were  unable  to  market  their  crops 
because  buyers  could  not  get  funds  from  the  banks? 

Circulation  Too  Near  The  Limit 

The  banks,  their  deposits  declining,  their  circulation  near  the 
maximum,  the  railroads  unable  to  haul  the  crops  promptly  to 
market,  dared  not  tie  up  funds  in  agricultural  products  which  might 
later  be  called  for  by  the  commercial  and  industrial  interests  of  the 
Dominion.  If  their  capital  had  been  larger  so  that  they  might 
have  expanded  their  note  circulation  with  impunity,  the  situation 
would  have  been  less  difficult.  Yet  something  more  than  notes 
was  wanted.  For  the  first  time  in  many  years  Canada  felt  the 
pinch  of  that  want  which  is  annually  felt  in  the  United  States, 
namely,  a  sudden  and  great  increase  in  the  demand  for  both  capital 
and  currency.    And  for  the  first  time  they  faced  the  risk  of  being 
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compelled  to  pay  out  legal  tender  money  if  they  satisfied  the  demands 
of  grain  buyers.  In  other  words,  the  Canadian  banks  and  the  agri- 
cultural interests  of  Canada  during  the  last  three  months  of  1907 
had  a  taste  of  what  the  banks  and  farmers  of  the  United  States 
experience  every  year.  The  banks  dared  not  make  large  advances 
to  the  buyers  of  grain  lest  the  depletion  of  their  reserves  or  an 
excessive  issue  of  notes  should  result.  The  total  circulation  had 
climbed  up  to  $89,000,000,  which  was  only  about  $6,000,000  under 
the  maximum,  and  no  bank  felt  that  it  could  authorize  its  branches 
to  increase  the  issue  of  notes;  the  risk  of  being  called  upon  to 
pay  the  penalty  for  excessive  issue  was  too  great. 

To  the  Canadian  banker  and  to  his  customer  the  situation  was 
entirely  new.  Never  before  during  this  generation  had  the  banks 
been  obliged  to  restrict  their  loans  merely  because  they  feared  that 
an  excessive  issue  of  notes  might  result.  Serious  and  new  as  the 
situation  was,  and  though  it  gave  rise  to  many  complaints  in  busi- 
ness circles,  nevertheless  there  were  no  important  business  failures 
in  Canada,  and  bankers  in  general  felt  confident  that  they  would  be 
able  to  bring  the  country  safely  through  the  crisis.  In  the  last  two 
months  of  the  year  the  deposits  declined  $30,000,000  and  the  current 
loans  in  Canada  $25,000,000.  This  shrinkage  was  inevitable.  Many 
depositors  having  investments  in  the  United  States  were  obliged  to 
protect  them  by  the  withdrawal  of  funds  from  Canada.  The 
banks,  on  their  side,  were  obliged  to  withdraw  their  assistance 
from  such  customers  as  needed  it  least.  It  is  the  boast  of  the 
banks,  however,  and  is  now  generally  admitted,  that  during  these 
two  months  no  man  who  actually  deserved  and  needed  a  loan  was 
refused  it,  and  few  borrowers  were  obliged  to  pay  an  unusual  rate 
of  interest. 

The  Government  Tries  to  Help 

Canadians  are  readers  of  the  newspapers  of  tjie  United  States, 
and  they  know  something  about  our  habit  of  calling  upon  the 
government  for  aid  whenever  money  is  "tight/'  So  the  question 
was  asked.  Why  should  not  the  Dominion  treasury  come  to  our 
relief?  The  banks,  it  should  be  noted,  did  not  ask  this  question. 
They  did  not  believe  that  government  aid  was  necessary.  Nor  was 
it  evident  how  government  aid  could  be  afforded,  for  the  Dominion 
treasury,  unlike  that  of  the  United  States,  keeps  all  of  its  cash  at 
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all  times  in  the  banks,  and  so  has  no  reserve  fund  on  hand  on  which 
to  draw  for  the  purpose  of  easing  the  money  market.  The  govern- 
ment, however,  was  impressed  by  the  popular  demand  and  came 
forward  with  an  offer  of  relief  which  involved  a  suspension  of  the 
Dominion  legal  tender  act,  similar  to  the  suspension  of  the  Peel 
bank  act  whereby  the  Bank  of  England  has  been  permitted  to  issue 
notes  unsecured  by  coin. 

The  issue  was  made  upon  the  authority  of  the  governor  in 
council  dated  November  12,  1907,  on  a  memorandum  from  the 
minister  of  finance,  in  which  he  described  the  effect  of  the  world- 
wide monetary  stringency  upon  Canada  and  declared  that  there  was 
much  anxiety  in  the  West  among  farmers,  traders,  and  bankers 
over  "the  prospect  of  insufficient  financial  accommodation  to  move 
the  crop."  He  recommended  that  the  minister  be  authorized  to 
issue  new  Dominion  notes  and  deposit  them  with  the  banks  most 
largely  interested  in  the  grain  business,  and  to  accept  from  the  banks 
high-class  securities.  In  the  second  memorandum,  dated  November 
26,  he  recommended  that  the  advances  be  made  through  the  Bank 
of  Montreal,  at  such  rates  of  interest,  not  less  than  four  per  cent  per 
annum,  as  the  Bank  of  Montreal  might  deem  fair  and  reasonable. 
The  advances  were  not  to  exceed  $10,000,000  and  were  to  be  pro- 
tected by  the  deposit  of  securities  satisfactory  to  the  Bank  of  Mon- 
treal. These  issues  of  Dominion  notes  were  approved  by  act  of 
Parliament  July  20,  1908.  Events  proved  that  the  bankers  were 
right  in  their  claim  that  thej'  were  fully  able  to  take  care  of  the 
western  situation,  for  there  was  a  call  for  only  $5,115,000  of  this 
emergency  issue  of  Dominion  notes.  The  bankers  understood  the 
situation  better  than  did  the  minister  of  finance. 

The  character  of  the  year  1908  is  shown  by  the  bank  returns. 
Current  loans  declined  steadily  from  November  I,  1907,  until 
March  i,  1909.  Deposits,  however,  began  to  increase  early  in  1908, 
time  deposits  rising  from  $395,000,000,  March  i,  to  $430,000,000, 
December  31.  In  the  same  period  demand  deposits  increased  from 
$140,000,000  to  $210,000,000,  while  the  cash  reserve  moved  up  from 
$75,000,000  to  $100,000,000.  The  banks  being  unable  to  employ 
their  idle  funds  in  Canada  during  this  year,  put  them  out  on  call 
in  the  New  York  market.  The  item  "call  loans  elsewhere''  rose  from 
$41,000,000,  December  i,  1907,  to  $106,000,000,  December  31,  1908, 
and  by  the  end  of  May,  1909,  had  climbed  to  $125,000,000.    This 
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is  a  much  larger  sum  of  money  than  the  Canadian  banks  care  to 
employ  in  the  call-loan  market. 

During  1907  the  banks  gradually  reduced  the  amount  of  call 
loans  in  Canada  by  about  $1 1,000,000.  The  funds  thus  released  were 
loaned  to  merchants,  manufacturers,  and  the  buyers  of  grain.  In 
1908  this  item  began  to  increase,  the  banks  having  more  money  than 
was  needed  by  business  interests.  They  adopted  the  same  policy 
with  current  loans  outside  of  Canada,  reducing  these  during  1907 
from  $36,000,000  to  $23,000,000.  In  1908  this  item  began  to 
increase. 

Early  in  the  year,  1907,  in  anticipation  of  a  strain,  the  chartered 
banks  began  to  increase  the  cash  reserve,  at  the  same  time  calling 
loans  in  New  York  and  reducing  foreign  balances.  Between  May 
and  October  they  loaned  rather  freely  in  the  New  York  call-money 
market,  but  during  October  and  November  they  reduced  their  out- 
side call  loans  by  $20,000,000.  Their  credit  balances  and  call  loans 
outside  of  Canada  both  increased  greatly  in  the  first  seven  months 
of  1908,  when  the  demand  for  money  was  small  in  Canada.  In  the 
last  quarter  of  1908  the  decline  in  foreign  credit  balances  explains 
the  rapid  increase  in  outside  call  loans.  Throughout  1909  the  banks 
had  resources  beyond  the  needs  of  Canada,  and  the  outside  call 
loans  rose  to  $138,000,000,  an  increase  of  nearly  $100,000,000  in 
two  years.  In  the  same  two  years  the  cash  reserve  rose  from 
$80,000,000  to  $105,000,000,  and  the  amount  of  securities  held  from 
$71,000,000  to  $86,000,000.  It  is  interesting  to  note  that  the  amount 
of  securities  varied  but  little  during  1907.  It  was  not  a  good  year 
for  bonds. 

Two  Interesting  Bank  Failures 

The  story  of  banking  is  not  without  its  dramatic  incidents  in 
any  country.  Canada  has  probably  had  fewer  such  incidents  in  the 
last  generation  than  most  countries,  yet  there  was  a  bank  failure 
in  1906  which  furnished  unique  details.  On  the  evening  of  October 
12,  the  bankers  of  Toronto  and  Montreal  heard  with  surprise  that 
the  Bank  of  Ontario  had  gone  beyond  its  depth  and  would  not  open 
its  doors  the  next  morning.  Its  capital  was  $1,500,000  and  its 
deposits  $12,000,000.  The  leading  bankers  in  the  Dominion  dreaded 
the  effect  which  the  failure  of  such  a  bank  might  have.  The 
Bank  of  Montreal  agreed  to  take  over  the  assets  and  pay  all  the 
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liabilities,  provided  a  number  of  other  banks  would  agree  to  share 
with  it  any  losses.  Its  offer  was  accepted  and  a  representative  of 
the  Bank  of  Montreal  took  the  night  train  for  Toronto.  Going 
breakfastless  to  the  office  of  the  Bank  of  Ontario  he  found  the 
directors  at  the  end  of  an  all-night  session  and  laid  before  them 
resolutions  officially  transferring  the  business  and  accounts  of  the 
bank  to  the  Bank  of  Montreal.  They  adopted  the  resolution  before 
nine  a.  m.  and  the  bank  opened  business  for  the  day  with  the  follow- 
ing notice  over  its  door :  "This  is  the  Bank  of  Montreal." 

Before  one  o'clock  the  same  notice,  painted  on  a  board  or  pen- 
ciled on  brown  wrapping  paper,  was  over  the  door  of  the  thirty-one 
branches  in  different  parts  of  the  Dominion.  Its  customers  were 
astonished  that  day  when  they  went  to  the  bank,  but  none  of  them 
took  alarm  and  many  of  them  were  well  pleased  with  the  change. 
The  note  holders  and  depositors  were  paid  in  full,  and  it  is  generally 
understood  that  the  venture  was  a  profitable  one  for  the  Bank  of 
Montreal,  although  litigation  is  still  pending  over  the  double  liability 
of  the  stockholders.  The  general  manager  of  the  Bank  of  Ontario, 
who  had  sunk  its  capital  in  Wall  street,  received  a  five  years'  sen- 
tence for  making  false  statements  with  regard  to  the  bank's  affairs. 

First  Outbreak  of  High  Finance 

Only  one  other  large  bank  has  been  in  trouble  since  1890.  It 
was  the  Sovereign  Bank,  an  institution  having  over  eighty  branches 
and  $16,000,000  in  deposits.  It  was  established  in  1903  and  was 
managed  by  an  artist  in  **high  finance,'^  the  only  one  of  that  class, 
it  is  claimed,  who  ever  controlled  a  big  Canadian  bank.  It  is  claimed 
that  he  was  backed  by  large  financial  houses  in  New  York  and  in 
Germany.  He  was  reckless  both  in  spending  and  in  lending  money, 
and  early  in  1907,  when  the  assets  amounted  to  over  $25,000,000, 
it  became  known  that  much  of  its  paper  was  valueless.  The  capital 
stock  was  reduced  and  a  new  management  was  placed  in  charge, 
but  in  January,  1908,  the  bankers  of  Toronto  and  Montreal  were 
informed  that  the  Sovereign  would  be  obliged  to  suspend  unless  it 
received  assistance.  On  the  i8th  of  January  its  business  was  taken 
over  by  twelve  banks  which  guaranteed  the  creditors  against  loss. 
The  branches  of  the  bank  were  divided  among  these  twelve  insti- 
tutions, and  report  has  it  that  some  of  the  general  managers  were 
for  a  time  unable  to  find  all  the  branches  that  had  been  allotted  to 
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them.  The  manager  of  the  Sovereign,  in  his  search  for  communi- 
ties needing  branch  banks,  had  gone  ahead  of  both  map  makers  and 
the  post  office  department.  The  assets  of  the  bank  are  not  proving 
equal  to  the  liabilities,  but  the  guaranteeing  banks  are  protected 
from  loss  by  the  double  liability  of  the  stockholders. 

The  circumstances  attending  the  liquidation  of  these  two  large 
banks  certainly  strengthen  the  view  advanced  in  this  chapter  with 
regard  to  the  solidarity  or  unity  of  the  Canadian  system.  Bankers 
still  shake  their  heads  ruefully  over  the  havoc  wrought  by  the 
Sovereign  and  over  the  changes  it  made  in  banking  practices,  where- 
by various  minor  profits  were  annihilated,  and  declare  that  if 
another  specialist  in  "high  finance^'  appears  among  them  they  will 
let  him  and  his  friends  take  their  medicine.  "The  banks  can  not 
go  on  forever,"  they  say,  "standing  between  the  people  and  a  rotten 
bank.''  Like  the  directors  of  the  Bank  of  England,  the  presidents 
and  managers  of  the  big  banks  in  Canada  deny  that  any  responsi- 
bility rests  upon  them  for  the  protection  of  the  country's  financial 
security,  yet  when  the  next  pinch  comes  the  situation  itself  will 
compel  them  in  self-defense  to  act  together  both  quickly  and 
eflFectively. 

Since  1889  six  small  banks  have  failed,  but  note  holders  have 
lost  nothing  and  depositors  very  little.  They  were  local  institutions 
with  few  branches  and  their  failures  possess  little  significance  in  a 
study  of  the  banking  system  as  a  whole. 

Conclusion 

The  Canadian  banking  system  possesses  features  of  extraor- 
dinary merit,  adapting  it  admirably  to  the  needs  of  the  country 
which  it  serves.  It  performs  most  efficiently  the  service  for  which 
banks  are  created,  gathering  up  the  country's  idle  capital  and  plac- 
ing it  in  channels  of  useful  emplo)aiient.  The  assets  of  the  banks 
are  of  high  quality  because  of  protection  afforded  by  the  law  and 
because  borrowers  are  prevented  by  custom  from  hawking  their 
paper  through  brokers.  The  law  leaves  the  banks  such  freedom 
in  the  use  of  their  credit  that  business  is  never  brought  to  a  halt 
through  lack  of  instruments  of  exchange ;  whether  the  need  be  for 
checks  and  drafts  or  for  bank  notes,  the  supply  is  always  adequate. 
The  redemption  system  insures  perfect  elasticity  for  both  the  note 
and  deposit  currency.    The  reserve  seems  to  be  abundant  for  the 
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protection  of  the  liabilities  and  to  be  composed  of  elements  suffi- 
ciently liquid  and  available.  Finally,  on  account  of  the  extent  to 
which  the  larg^er  banks  are  interested  in  the  trade  and  industries  of 
all  parts  of  the  Dominion  because  of  the  investments  made  through 
their  branches,  the  system  possesses  a  solidarity  that  makes  possible 
united  action  in  the  face  of  a  common  peril. 
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THE  STOCK  EXCHANGE  AND  THE  MONEY  MARKET 


By  Horace  White, 

Chairman  New  York  Committee  on  Speculation  in  Securities  and 

Commodities,  19091 


The  relations  of  the  stock  exchange  and  the  money  market  to 
each  other  are  primarily  those  of  the  promoter  and  the  investor,  and 
secondarily  those  of  the  borrower  and  the  lender. 

The  distinction  between  money  and  capital  should  first  be  noted. 
Capital  consists  of  all  the  goods  in  the  world  that  are  subject  to 
sale  and  transfer.  Money  is  an  instrument  of  exchange,  the  posses- 
sion of  which  gives  the  owner  command  of  capital  at  the  prices  pre- 
vailing at  any  given  time.  The  supply  of  capital  is,  in  the  nature  of 
things,  limited.  Both  the  production  and  the  consumption  of  capital 
go  on  at  all  times.  The  excess  of  production  over  consumption 
forms  new  capital  aVailabl-e  for  the  creation  of  additional  means  of 
production,  from  which  income  may  be  derived.  The  owners  of 
this  excess  may  themselves  apply  it  to  this  purpose,  or  transfer  it 
to  others.  Ordinarily  an  easy  money  market  means  that  the  demand 
for  capital  is  not  in  excess  of  the  supply.  Conversely  a  tight  money 
market  means  that  the  demand  has  overtaken  the  supply  and  that 
men  are  bidding  against  each  other  for  the  possession  of  it;  the 
competition  of  bidders  causes  general  prices  and  the  rate  of  interest 
to  rise. 

The  function  of  the  stock  exchange  as  a  promoter  of  new  en- 
terprises consists  of  its  great  clientage  of  buyers,  of  its  facilities  for 
advertising  securities,  and  of  its  reputation  for  carefulness  in  scru- 
tinizing applications  for  admission  to  its  list.  Its  buyers  are  practi- 
cally innumerable  in  both  hemispheres.  Its  quotations  are  published 
free  of  cost  in  nearly  all  daily  newspapers.  No  enterprise  is  admitted 
to  its  trading  list  without  previous  examination  by  a  committee  of 
experts.  While  the  exchange  does  not  guarantee  the  goodness  of 
any  security,  or  even  the  truthfulness  of  the  statements  filed  by  its 
managers,  it  requires  the  filing  of  such  statements  prior  to  admis- 
sion, and  at  stated  intervals  thereafter,  and  it  inflicts  summary  pun- 
ishment for  any  breach  of  good  faith  therein.    Thus,  the  fact  of 
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admission  to  the  list  becomes  prima  facie,  although  not  conclusive, 
evidence  of  the  character  of  the  investment. 

The  money  market  consists  of  all  the  loanable  funds  in  the 
country.  The  money  which  people  are  using  in  their  daily  business, 
which  passes  from  hand  to  hand  in  retail  trade,  is  no  part  of  the 
money  market.  Such  money  is  not  marketable  because  it  cannot  be 
recalled  from  the  immediate  service  which  it  is  rendering  to  society. 
The  bulk  of  loanable  funds  of  the  country  consists  of  bank  credits 
which  are  bottomed  on  gold ;  and  the  magnitude  of  such  credits  is 
limited  by  the  amount  of  "lawful  money^'  held  by  the  banks  as 
reserves.  Bank  notes  are  not  available  as  reserves  of  national  banks, 
although  they  are  such  for  state  banks  and  trust  companies.  This 
is  a  slovenly  and  dangerous  practice  which  ought  to  be  corrected  by 
the  clearing  houses  of  the  country,  if  the  state  laws  allow  it  to 
continue.  Any  attempt,  however,  to  enlarge  the  loanable  funds  of 
the  banks  by  "taking  out"  bank  notes  not  needed  for  hand  to  hand 
circulation,  would  be  defeated  by  their  prompt  return  for  redemp- 
tion in  lawful  money. 

A  certain  amount  of  loanable  funds  is  always  held  by  private 
persons,  but  since  they  usually  keep  their  money  deposited  in  banks 
the  portion  which  they  draw  out  lessens  the  amount  which  the  banks 
can  use  in  the  loan  market.  The  lending  power  of  these  institutions 
in  the  aggregate  may  be  many  times  greater  than  the  amount  of  the 
lawful  money  in  their  vaults,  since  ninety  per  cent  or  more  of  the 
trading  which  takes  place  in  our  large  cities  is  done  by  means  of 
bank  credit  and  clearing  house  transactions. 

The  most  common  function  of  banks  is  the  discount  of  com- 
mercial paper  running  for  short  periods  of  time  and  representing 
actual  transfers  of  property  in  the  business  world.  In  this  way  the 
bank  exchanges  its  well  known  credit  for  the  less  known  credit  of 
merchants  and  manufacturers.  An  ideal  condition  for  a  bank  is 
one  wherein  the  supply  of  good  bills  is  sufficient  to  absorb  all  of  its 
loanable  credit  and  where  the  inflow  of  cash  from  maturing  ones  is 
equal  to  the  outgo  of  new  ones.  There  is  always  some  difference, 
however,  in  the  character  and  quality  of  bills  offered  for  discount, 
and  when  the  amount  of  acceptable  paper  is  less  than  the  amount 
of  the  bank's  loanable  funds,  advances  may  be  made  on  goods  or 
securities  that  are  readily  salable  in  the  market.  In  this  way 
interest  is  earned  on  money  that  would  otherwise  remain  idle.    In 
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the  event  that  securities  of  this  character  are  not  available  at  home 
the  banker  may  place  his  surplus  funds  as  deposits  payable  on 
demand  in  some  other  place  where  such  securities  are  bought  and 
sold.  Usually  a  low  rate  of  interest,  say  two  per  cent,  is  allowed  on 
such  deposits. 

The  piling  up  of  these  deposits  in  the  banks  of  New  York 
lowers  the  rate  of  interest  on  call  money  and  incites  speculation. 
If  Union  Pacific,  for  example,  pays  dividends  of  ten  per  cent  and  is 
selling  at  170  or  under,  it  yields  5.6  per  cent  on  the  purchase  price. 
If  the  purchaser  can  borrow  money  on  call  at  one  and  one-half  per 
cent,  as  is  the  case  now,  he  gains  a  profit  of  three  and  one-half  to 
four  per  cent  as  long  as  such  conditions  continue.  Speculation 
thus  started  may  run  a  considerable  time  and  draw  in  a  large 
number  of  participants  and  extend  sympathetically  to  the  whole 
list.  Speculators  may  bid  up  the  price  of  stocks,  and  the  rate  of 
interest  at  the  same  time,  until  a  climax  is  reached.  Then  a  reaction 
will  come,  stocks  will  fall,  margins  will  be  exhausted,  speculators 
will  be  sold  out,  banks  may  fail,  liquidation  will  pursue  its  inexorable 
course,  and  a  tabula  rasa  will  be  made,  upon  which  a  new  cycle  of 
inflation  and  collapse  may  take  its  start. 

The  essential  difference  between  the  two  methods  of  employ- 
ing a  bank's  resources  is  that  discounted  bills  are  always  bringing 
in  the  means  of  payment  of  the  banker's  liabilities,  while  loans  on 
collateral,  whether  payable  on  call  or  at  a  fixed  time,  depend  on  the 
sale  of  the  securities,  the  selling  of  which  may  be  restricted,  or  pre- 
vented altogether,  by  the  lack  of  buyers  in  the  market.  This  is  an 
important  difference.  In  Germany  the  Reichsbank  is  not  allowed 
to  issue  circulating  notes  against  collaterals,  not  even  government 
bonds,  while  it  may  issue  them  to  any  extent  against  one-third  cash 
and  two-thirds  bills  discounted  having  not  more  than  three  months 
to  run.  Moreover,  a  higher  rate  of  interest  is  charged  on  collateral 
securities  than  on  bills.  The  aggregate  amount  of  loans  on  collateral 
in  the  Reichsbank  does  not  usually  exceed  fifteen  per  cent  of  the 
whole.  An  explanation  of  this  practice  is  given  by  Dr.  Koch,  former 
president  of  the  Reichsbank,  in  a  paper  reprinted  among  the  docu- 
ments of  our  National  Monetary  Commission,  as  follows : 

For  a  bank  of  issue,  the  aggregate  of  whose  investments  must  always  be 
on  a  level  with  that  of  its  obligations,  it  is  not  merely  a  question  of  safety, 
but  fundamentally  of  the  liquidity  of  the  investments.    No  person  who  has  any 
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acquaintance  with  such  matters  will  believe  that  loans  on  securities  can  be 
compared  with  discounts,  represented  by  bills  carefully  chosen  according  to 
sound  principles  of  banking,  with  respect  to  the  possibility  of  quick  realization. 
Loans  on  securities  are  always  lacking  in  the  quality  of  transparency,  it  being 
often  not  easy  to  see  what  is  behind  them.  They  do  not  rest  in  all  cases  on  a 
basis  of  substantial  business  dealings  like  commercial  bills,  and  in  particular 
bills  drawn  against  the  delivery  of  merchandise,  which  always  presupposes  the 
existence  of  the  equivalent  in  commodities,  or  as  the  net  proceeds  of  a  sale. 
In  general  there  are  no  indications  as  to  how  the  credit  sought  is  going  to  be 
used,  while  the  probability  of  punctual  payment  depends  upon  just  this  factor. 
It  is  thus  possible  that  the  bank  may  be  compelled  in  time  of  crisis,  when  its 
own  customers  are  falling  into  arrears,  to  proceed  to  realize  on  securities  in 
great  quantities  in  order  to  protect  its  2,000,000,000  marks,  or  more,  of  demand 
liabilities.  There  are  times  when  it  is  impossible  to  realize  on  them,  or  at 
least  not  practicible  without  great  losses. 

The  Reichsbank,  although  owned  by  private  persons,  is  admin- 
istered by  the  state.  The  profits  of  the  shareholders  are  not  the 
first  consideration  of  the  management.  The  public  advantage  takes 
precedence,  and  this  is  found  to  be  best  served  by  limiting  advances 
on  collaterals  as  aforesaid. 

The  ^tock  exchange  is  a  meeting  place  of  the  buyers  and  sellers 
of  invested  capital ;  that  is,  of  incomes  present  or  prospective.  This 
is  a  comparatively  modern  institution  because  invested  capital  trans- 
ferable by  negotiable  instruments  is  of  modern  origin.  There  were 
exchanges  in  the  ancient  world  where  traders  met  to  deal  in  various 
kinds  of  movable  goods.  The  Agora  of  Greece,  and  the  Forum  of 
Rome,  and  the  Fairs  of  the  Middle  Ages  were  such  exchanges,  but 
negotiable  incomes  (stocks  and  bonds)  did  not  then  exist.  At  the 
present  time  no  person  of  intelligence  keeps  surplus  money  un- 
invested. He  buys  some  interest-bearing  security,  or  puts  it  in  a 
savings  bank,  in  which  case  the  savings  bank  buys  an  interest- 
bearing  security,  or  employs  it  in  such  manner  as  to  yield  an  income. 

Capital  is  the  result  of  saving.  If  not  the  parent  of  civiliza- 
tion, it  is  the  indispensable  promoter  and  handmaid  of  it,  since 
capital  gives  mankind  the  leisure  and  the  means  to  take  new  steps 
forward  in  solving  the  problems  of  human  existence.  It  is  desirable 
that  there  should  be  facilities  for  investing  the  savings  of  the  people 
without  serious  delay.  Such  facilities  promote  saving.  It  is  desir- 
able also  that  investments  should  be  reconvertible  into  cash  without 
delay.  The  raison  d'etre  of  a  stock  exchange  is  to  supply  a  place 
where  money  can  be  invested  quickly,  and  recovered  quickly,  or 
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upon  which  the  investor  can  borrow  money  immediately  if  he  so 
desires.  It  is  an  incidental  advantage  that  the  stock  exchange 
informs  all  investors,  and  intending  investors,  daily  and  without 
cost  to  themselves,  of  the  prices  at  which  they  can  buy  or  sell  the 
securities  on  the  active  list  of  the  exchange.  These  prices  are  made 
by  the  competition  of  buyers  and  sellers  in  the  market,  who  are 
acting  under  the  spur  of  self-interest.  There  is  no  other  way  in 
which  true  prices  can  be  made.  If  the  quotations  so  made  are  not 
precisely  the  truth  in  every  case,  they  are  the  nearest  approach  to 
it  that  mankind  has  yet  discovered. 

The  gross  amount  of  negotiable  securities  admitted  to  the  New 
York  Stock  Exchange  is  upwards  of  twenty-five  billions  of  dollars, 
as  shown  in  the  following  table  as  of  the  date  of  June  6,  1910: 

Railroad  bonds $7,181,949,250 

Railroad  stocks 7,205,766,185 

Industrial  bonds 632446,350 

Industrial  stocks  3,011,885,300 

Street  railway  bonds 633,206,000 

Street  railway  stocks 475f659,90O 

Telegraph  and  telephone  bonds 245,400,200 

Telegraph  and  telephone  stocks 530,994,700 

Gas  and  electric  light  bonds 201,537,000 

Gas  and  electric  light  stocks 267,366,000 

Coal  and  iron  bonds 84,810,500 

Coal  and  iron  stocks 140,781300 

Mining  stocks 347,052,000 

Miscellaneous  stocks 233,532,700 

Miscellaneous  bonds 249,257,000 

Banks  and  trust  companies 134*592,800 

Express  companies  68,967,300 

U.  S.  Government  bonds 847,891,230 

Foreign  government  bonds 2,293359.300 

State  government  bonds 85*403,943 

New  York  City  bonds 422,614,600 

Other  city  bonds I9455,ooo 

$25,314*429,058 

The  sales  of  securities  on  the  exchange  during  the  calendar 
y«ar  1909  were  upwards  of  twenty  billions  of  dollars  cash  value. 
Such  figures  are  like  the  distances  of  the  fixed  stars;  the  human 
mind  fails  to  gfrasp  them.     They  do  not,  however,  tell  the  whole 
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story,  for  there  are  two  other  exchanges  in  New  York  which  deal 
in  negotiable  securities  and  there  are  stock  exchanges  in  Boston, 
Philadelphia,  Pittsburgh,  Chicago,  San  Francisco,  Montreal  and 
several  other  cities,  which  are  accessible  to  investors  and  speculators 
on  this  continent. 

Under  the  rules  of  the  New  York  Stock  Exchange  every  trade 
made  on  the  floor  must  be  settled  and  completed  within  twenty-four 
hours,  unless  otherwise  specified;  t.  r.,  the  seller  must  deliver  the 
thing  sold,  and  the  buyers  must  pay  for  it  in  full,  at  or  before  2.15 
p.  rh.  of  the  day  following  the  transaction.  All  but  an  insignificant 
part  of  the  trading  on  the  exchange  is  of  this  kind.  If  all  the  pur- 
chasers should  pay  in  full  with  their  own  money  there  would  be  no 
resort  to  loanable  funds.  But  probably  nine-tenths  of  the  trans- 
actions are  speculative.  In  such  cases  a  portion  of  the  money,  say 
ten  or  twenty  per  cent,  is  supplied  by  the  buyer,  and  an  equal  sum 
by  the  broker  who  makes  the  purchase,  and  the  latter  borrows  the 
remainder  from  a  bank,  giving  the  stock  or  bonds  so  bought  as 
security  for  the  loan.  The  amount  advanced  by  the  purchaser 
is  called  the  margin,  and  there  is  always  an  agreement,  express 
or  implied,  that  the  margin  shall  be  kept  good  in  case  the  market 
price  of  the  securities  declines.  If  the  purchaser  fails  to  re- 
spond when  called  upon  for  more  margin,  the  broker  may  sell 
him  out.  The  bank  'exercises  the  same  privilege  as  against  the 
broker.  The  bank  may  call  upon  the  broker  at  any  time  and 
without  assigning  any  reason.  The  percentage  of  the  margin  that 
may  be  required  is  a  matter  of  bargain  between  the  parties.  If  a 
stock  is  very  active,  t.  e.,  if  there  is  always  a  large  number  of  people 
trading  in  it,  the  variations,  although  frequent,  are  likely  to  be  small, 
hence  a  small  margin  will  suffice.  If,  however,  the  security  is  seldom 
bought  or  sold,  a  large  margin  is  required,  because  a  quantity  may 
be  offered  suddenly  to  be  sold  for  what  it  will  bring,  and  there  may 
be  no  bid  for  it  at  or  near  its  customary  quotation. 

The  making  of  bank  loans  to  stock  brokers  is  bottomed  pri- 
marily on  the  confidence  which  the  banker  has  in  the  broker  as  a 
person,  and  secondarily  on  the  goodness  of  the  securities  offered. 
The  modus  operandi  is  substantially  this:  The  broker,  knowing 
from  his  clearing  sheet  of  yesterday  what  payments  he  has  to  meet 
to-day,  obtains  from  his  bank  in  the  morning  authority  to  draw 
for  this  aggregate  amount  at  an  agreed  rate  of  interest.     As  his 
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checks  come  in  during  the  day  the  bank  certifies  them  and  the 
broker  sends  to  the  bank  securities  whose  market  value  is  greater 
by  a  certain  margin  than  the  amount  borrowed. 

These  loans  are  usually  payable  on  call.  As  national  banks 
are  forbidden  by  law  to  certify  checks  for  a  sum  greater  than  the 
drawer  of  the  checks  has  on  deposit,  the  practice  in  such  cases  is 
for  the  broker  to  execute  a  promissory  note,  which  note  the  banker 
discounts,  putting  the  proceeds  to  the  credit  of  the  broker,  and 
attaching  the  security  to  it  as  it  comes  in  during  the  day.  While 
this  method  exposes  the  banker  to  some  danger  of  loss  in  the  interval 
between  the  certification  of  checks  and  the  receipt  of  the  securities, 
such  losses  seldom  occur.  There  is  an  unwritten  rule  of  the  stock 
exchange  that  the  bank  must  be  protected  at  all  hazards,  both  as  a 
matter  of  personal  honor  and  because  the  stock  brokerage  business 
cannot  be  carried  on  otherwise. 

But  it  happens  sometimes  that  the  broker  himself  is  suddenly 
disabled.  Such  a  case  happened  in  the  Columbus  and  Hocking  Coal 
and  Iron  speculation  a  few  months  ago.  Here  the  broker  was  con- 
fronted with  a  precipitate  fall  of  fifty  or  sixty  points  in  a  stock  that 
he  and  others  were  "manipulating,"  or  at  all  events  supporting,  by 
purchases  on  the  exchange.  Three  banks  that  had  loaned  their 
credit  to  him  in  the  customary  way  sent  hastily  to  the  broker's 
office  to  demand  security.  The  one  whose  messenger  arrived  first 
took  all  that  the  debtor  could  lay  his  hands  on,  but  the  amount  was 
not  sufficient.  The  others  got  nothing.  The  brokerage  firm  went  into 
the  hands  of  a  receiver  in  bankruptcy,  and  the  receiver  made  a 
demand  upon  the  bank  which  had  been  so  alert  in  collecting  its  claim, 
to  surrender,  as  assets  of  the  bankrupt  estate,  the  securities  so 
obtained.  The  national  law  forbids  the  giving  of  a  preference  to 
any  creditor  in  case  of  impending  failure:  and  thereby  hkngs  a 
lawsuit  which  is  still  pending,  and  which  may  lead  to  radical,  changes 
in  the  business  methods  of  the  stock  exchange  and  the  money 
market.  Doubtless  the  case  will  be  carried  to  the  highest  court 
since  it  involves  the  question  whether  stock  exchange  securities  pass 
by  delivery  in  cases  where  bankruptcy  is  apprehended,  and  also  what 
facts  justify  the  presumption  of  approaching  bankruptcy. 

However  these  questions  may  be  decided,  the  Columbus  and 
Hocking  example  shows  that  it  is  not  safe  for  bankers  to  rely  upon 
the  quotations  of  the  ticker  alone  to  assure  them  of  the  goodness 
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of  stock  exchange  securities.  If  these  can  drop  suddenly  fifty  points, 
no  lenders  on  collateral  are  safe.  They  must  have  better  knowledge 
of  the  character  of  the  security  they  accept  than  the  figures  which 
the  borrowers  themselves  may  cause  by  bidding  up  prices.  The 
ticker  is  not  an  infallible  guide,  nor  is  it  the  only  guide  which  the 
stock  exchange  supplies.  It  requires  all  companies  admitted  to  the 
stock  list  to  file  reports  of  their  financial  condition  from  time  to 
time.  If  lenders  do  not  avail  themselves  of  this  information,  or  if 
they  misinterpret  it,  they  have  only  themselves  to  blame. 

The  relations  of  the  stock  exchange  and  the  money  market  are 
those  of  borrower  and  lender,  but  they  are  by  no  means  as  simple 
as  they  seem.  The  twain  are  gigantic  bodies  which  act  and  react 
upon  each  other  like  planets  revolving  around  a  common  center. 
It  is  a  problem  of  great  complexity  to  find  the  causes  of  the  condi- 
tions prevailing  at  any  time.  Still  more  difficult  is  it  to  predict  what 
conditions  may  prevail  six  months  hence. 

The  state  of  the  money  market  at  the  present  time  (August, 
1910)  aptly  illustrates  the  complexity  of  the  problem.  The  rate  of 
interest  for  call  money  on  stock  collaterals  is  between  one  and  two 
per  cent — a  very  low  rate.  On  short-term  notes  of  good  corpora- 
tions, however,  it  is  from  five  to  six  per  cent,  while  first-class  dividend- 
paying  stocks  can  be  bought  at  prices  which  yield  the  investor  six 
to  seven  per  cent.  Money  is  flowing  to  New  York  from  the 
interior,  and  the  city  banks  are  paying  two  per  cent  interest  for 
country  bank  deposits.  The  surplus  reserve  of  the  city  banks  is 
upwards  of  fifty  million  dollars,  the  ratio  of  reserve  to  deposits 
being  much  above  the  legal  requirement.  Under  such  conditions  a 
visitor  from  Mars  would  infer  that  money  was  very  easy,  but  it  is 
not  so.  The  fact  that  it  is  otherwise  is  proved  by  the  recent 
importation  of  gold  from  Europe,  and  also  by  the  sudden  move- 
ment of  bankers  to  prepare  for  using  the  note-issuing  privileges 
of  the  Aldrich-Vreeland  act,  which  they  have  neglected  during  the 
past  two  years.  In  fact,  money  is  tight  for  everybody  except  stock 
speculators.  The  explanation  of  the  phenomenon  is  that  the  present 
is  a  period  of  distrust.  The  men  who  control  the  loanable  funds 
of  this  country  and  of  Europe  as  well,  are  not  willing  to  let  it  go 
out  of  their  hands  except  for  short  periods.  Money  is  loaned  at 
very  low  rates  on  call  because  it  can  be  recovered  quickly. 

But  how,  it  may  be  asked,  can  our  city  banks  pay  two  per  cent 
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for  country  deposits  and  lend  the  same  money  at  one  and  one-half 
per  cent  ?  The  answer  is  that  it  is  sometimes  better  to  lose  half  of 
one  per  cent  than  to  lose  a  customer.  Moreover,  the  city  bank 
does  not  make  all  of  its  stock  exchange  loans  at  call.  It  makes 
some  for  fixed  periods  at  rates  varying  from  three  per  cent  up- 
wards, according  to  the  time  they  run  and  the  character  of  the 
borrower  and  his  securities. 

Periods  of  confidence  and  periods  of  depression  come  and  go 
in  undulations.  The  business  world  has  had  its  ups  and  downs, 
not  exactly  with  regularity  but  with  something  approaching  it, 
during  the  past  three  centuries.  The  essential  factor  and  prime 
cause  of  a  commercial  crisis  is  speculation  leading  to  inflated  prices 
and  the  piling  up  of  debts  based  upon  such  inflation,  which  the 
debtors  cannot  pay.  We  had  such  a  crisis — one  of  the  first  magni- 
tude— ^in  1907.  There  is  no  evidence  that  the  crisis  was  due  in  any 
special  manner  to  stock  speculation.  Doubtless  stock  trading  ran 
pari  passu  with  other  trading — it  generally  does.  The  inflation 
which  prevailed  generally  did  not  avoid  the  precincts  of  the  stock 
exchange,  but  that  institution  was  not  a  sinner  above  others  in 
bringing  down  punishment.  It  was  the  most  conspicuous  sufferer, 
however.  More  columns  in  the  newspapers  were  given  to  it,  more 
eyes  were  turned  upon  it,  than  upon  any  other.  So  when  the  rate 
of  interest  in  the  "loan  crowd''  went  up  momentarily  to  125,  there 
was  a  shock  in  the  financial  world.  But  the  plight  of  the  man  who 
paid  125  per  cent  over  night  or  for  a  few  days,  in  order  to  avoid  a 
greater  loss,  was  not  so  bad  as  that  of  the  merchant  or  manufac- 
turer, who  could  not  get  his  paper  discounted  at  all.  The  benevo- 
lent usury  law  prevented  him  from  paying  more  than  six  per  cent 
and  there  was  no  money  to  be  had  at  that  rate  on  a  commercial 
basis — none  except  as  a  matter  of  favor. 

Banks  find  it  for  their  interest  to  take  care  of  their  regular 
customers  in  times  of  panic,  but  they  have  the  right  to  discriminate, 
and  they  exercise  it.  The  temptation  of  125,  or  even  twenty-five, 
per  cent  is  not  easily  resisted.  Here  the  stock  exchange  exercises 
an  influence  on  the  money  market.  It  can  draw  money  from  the 
banks  that  ought  to  be  at  the  service  of  productive  industry.  Even 
banks  which  have  no  stock  brokerage  business  of  their  own,  some- 
times turn  money  into  the  vaults  of  trust  companies  in  order  to 
reap  the  profit  of  high  rates  on  the  exchange.     But  this  signifies 
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merely  that  water  will  seek  its  level,  and  that  money  tends  to  go  to 
places  where  the  highest  reward  is  offered  for  it.  This  is  the  reason 
why  city  banks  allow  interest  at  two  per  cent  on  the  balances  of 
country  banks  subject  to  check.  There  is  a  borrower  at  hand  who 
can  usually  pay  more  than  two  per  cent  for  call  money.  The 
country  banks  must  keep  some  balance  in  the  city  banks  for  the 
convenience  of  their  customers.  They  are  allowed  to  keep  three- 
fifths  of  their  legal  reserve  in  a  city  bank.  The  law  lends  its  influ- 
ence to  this  extent  to  the  piling  up  of  money  for  the  use  of  stock 
speculators.  This  system  is  sometimes  fraught  with  danger,  and 
the  question  has  been  under  debate  for  half  a  century  whether  the 
payment  of  interest  on  deposits  ought  to  be  allowed  at  all. 

How  to  prevent  it  is  a  question  perhaps  even  more  difficult 
of  solution.  If  national  banks  were  forbidden  to  pay  interest  on 
deposits,  the  prohibition  would  not  extend  to  the  state  banks,  trust 
ccHnpanies  and  private  bankers.  These  would  pay  interest  for  the 
surplus  funds  of  the  country  banks;  and  the  national  banks  would 
thus  be  at  a  disadvantage.  If  the  country  banks  in  the  national 
system  were  not  allowed  to  keep  three-fifths  of  their  reserves  in  the 
city  banks,  they  would  compete  at  a  disadvantage  with  the  state 
banks  in  their  own  localities.  Thus  the  advocates  of  prohibition  of 
interest  on  deposits  always  come  to  an  impasse,  and  the  old  system 
continues.  It  continues  because  "there  is  money  in  it."  It  has  an 
economic  basis.  I  see  no  reason  why  the  country  banker  should 
not  make  the  most  profitable  use  of  the  surplus  funds  in  his  charge. 
Self-interest  prompts  him  to  take  care  of  his  own  customers  first. 
If  he  does  not  do  so,  they  will  soon  leave  him.  After  he  has  done 
that  he  may  properly  place  his  surplus  in  a  city  bank  of  good 
repute  and  receive  interest  for  the  same.  The  fact  that  there  may 
be  a  general  crisis,  say  once  in  every  ten  years,  and  a  spasmodic 
grab  for  bank  deposits,  is  a  problem  by  itself,  which  may  be  open 
to  more  than  one  solution.  Any  arrangement  which  should  quiet 
the  fears  that  lead  to  the  grabbing  of  deposits  would  effect  a  cure 
of  this  disorder.  This  end  is  secured  in  most  European  countries 
by  means  of  a  central  bank  of  issue. 

In  conclusion  it  may  be  said  that  the  relations  of  the  stock 
exchange  to  the  money  market  as  a  borrower  are  of  the  same  nature 
as  those  of  the  produce  exchange  and  of  the  cotton  exchange.  The 
only  difference  is  in  the  magnitude  of  the  transactions.    The  stock 
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exchange  is  so  large,  its  borrowings  at  times  so  colossal,  that  they 
affect  the  money  supply  of  the  world  and  are  capable  of  absorbing 
the  last  dollar  that  can  be  tempted  from  the  vaults  of  banks  or  the 
pockets  of  individuals  in  both  hemispheres.  This  absorption  may  take 
place  by  the  rise  of  prices  of  the  securities  traded  in,  or  by  the  quan- 
tity offered,  or  both.  Usually  the  demand  for  money  is  most  impera- 
tive when  the  prices  are  highest  and  the  quantities  greatest.  The 
question  whether  this  condition  is  an  evil,  is  in  effect  the  same  as 
asking  whether  speculation  is  an  evil.  Upon  this  point  Governor 
Hughes's  committee  on  speculation  in  securities  and  commodities 
last  year,  reached  the  conclusion  that  to  some  persons  it  is  an  evil, 
and  to  others  not,  and  that  there  is  no  way  to  prevent  it,  without 
putting  an  end  to  trading  altogether.  In  that  view  the  writer  con- 
curs. It  should  be  added  that  speculation  has  a  steadying  effect  on 
the  market  prices  of  both  securities  and  commodities.  To  banish  it 
would  be  to  banish  nine-tenths  of  the  business,  in  which  event  the 
fluctuations  in  prices  would  be  much  greater,  and  the  work  of  the 
manipulator  more  facile  and  dangerous,  than  now. 
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By  Murray  Shipley  Wildman, 
Assistant  Professor  of  Economics  and  Commerce,  Northwestern  University, 

Evanston,  III. 


The  relations  which  exist  between  our  federal  treasury  and  our 
banking  system  are  in  several  respects  unique.  Our  practice  has 
been  determined  by  political  rather  than  commercial  and  financial 
exigencies,  and  in  response  to  popular  opinion  molded  by  a  vague 
dread  of  a  money  power.  Strange  to  say,  this  public  sentiment,  so 
jealous  of  the  safety  and  purity  of  the  federal  treasury  administra- 
tion, has  not  developed  a  consistently  similar  organization  for  any  of 
our  states  or  municipalities,  nor  can  one  find  a  precedent  anywhere 
in  modem  Europe. 

The  normal  relation  between  a  public  treasury  and  a  bank  or 
group  of  banks  is  exactly  like  the  relation  between  any  private  firm 
or  corporation  and  its  banker.  Such  relation  may  be  regarded 
normal  since  it  persists  throughout  the  United  States  with  respect  to 
the  public  funds  of  states  and  local  organizations  and  throughout 
Europe  with  respect  to  national  as  well  as  local  funds.  Normally 
the  bank  is  regarded  as  a  place  for  deposit  of  revenue,  and  from  it 
disbursements  are  made  by  check  or  draft.  The  deposited  funds 
pass  to  the  legal  ownership  of  the  bank  and  are  used  in  any  manner 
consistent  with  the  prevailing  rules  and  customs  of  banking,  and 
the  public  usually  holds  in  return  the  rights  of  a  depositor  and  no 
more.  With  respect  to  the  lending  function  of  a  bank  the  same 
analogy  holds  true.  The  properly  authorized  officials  of  the  treasury 
may  borrow  in  anticipation  of  revenue  and  pay  interest  proportioned 
to  the  nature  of  the  loan,  the  character  of  the  security  and  the  state 
of  the  money  market.  The  proceeds  of  the  loan  appear  as  a  deposit 
subject  to  check  and  there  is  essentially  no  other  effect  upon  the 
banker's  assets,  liabilities,  reserves  or  lending  power  than  would  be 
felt  in  the  event  of  similar  transactions  with  a  private  corporation  of 
equal  magnitude. 

For  nearly  three-quarters  of  a  century  the  attitude  of  our  gov- 
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emment  toward  the  banks  has  been  one  of  distrust,  and  in  the  later 
decades  this  distrust  has  been  associated  with  a  peculiar  paternalism. 
Not  only  are  the  banks  regarded  as  incompetent  to  take  care  of  the 
government  business,  but  in  a  large  sense  they  are  regarded  as  unfit 
to  attend  to  their  own  business,  and  they  have  been  subjected  to  a 
system  of  regulation,  both  state  and  national,  which  grows  more  and 
more  minute  as  the  years  pass.  With  this  great  mass  of  regulative 
law  we  are  not  concerned  except  where  it  involves  the  specific  rela- 
tion between  the  federal  treasury  and  the  banks.  The  significance 
of  this  suspicious  and  paternal  attitude  of  the  national  government 
may  develop  in  a  discussion  of  the  following  propositions:  First,  * 
the  position  of  the  treasury  as  contemplated  in  law  and  tradition  is 
one  of  complete  isolation.  Second,  the  rigidity  of  this  situation  is  in 
a  measure  relaxed  by  the  practige  of  lending  treasury  funds  to  cer- 
tain banks  on  collateral  security.  Third,  the  treasury  undertakes  to 
guarantee  to  a  limited  extent  the  current  liabilities  of  national  banks 
which  own  and  are  willing  to  hypothecate  a  special  class  of  assets. 

I.    The  Isolation  of  Treasury  Funds 
It  would  be  superfluous  to  review  the  history  of  the  independent 
treasury  further  than  to  remind  the  reader  that  it  is  an  inheritanca 
from  the  Jacksonian  era  in  American  politics.    It  does  not  bear  the 
hall  mark  of  any  eminent  financier.     It  was  forced  upon  the  country 
as  the  only  consistent  alternative  of  the  victorious  party  in  the  unfor- 
tunate contest  which  humbled  the  Second  Bank  of  the  United  States 
and  made  it  a  scapegoat.     For  almost  twenty  years  the  ideal  of  inde- 
pendence was  strictly  adhered  to.    When  in  1861  Congress  permitted 
the  deposit  in  banks  of  the  proceeds  of  certain  government  loans,  the 
secretary  of  the  treasury  regarding  the  permission  as  an  emergency 
measure  did  not  see  fit  to  use  it,  announced  his  adherence  to  the 
principle  of  the  independent  treasury  and  so  established  it  all  the 
more  firmly.    When  in  1863  the  founding  of  a  system  of  banks  under 
federal  control  made  the  original  arguments  for  maintaining  an 
independent  treasury  no  longer  valid,  popular  prejudice  was  too 
strong  to  permit  the  national  banking  system  to  come  into  the  full 
estate  which  reason  and  considerations  of  economy  would  accord  it. 
During  the  half  century  that  has  supervened  Congress  has  enlarged 
the  use  of  the  banks  as  custodians  of  public  money,  but  in  no  case 
has  this  use  been  made  mandatory.    The  discretion  has  rested  witVi 
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the  administration  surrounded  with  abundant  and,  in  cases,  humiliat- 
ing safeguards. 

Besides  the  treasury  at  Washington  there  are  nine  sub-treas- 
uries in  as  many  of  the  larger  cities  and  fourteen  mints  and  assay 
offices.  It  is  the  theory  of  our  system  that  all  funds  of  the  govern- 
ment, on  hand  at  any  time,  shall  be  actually  stored  in  the  vaults  of 
these  twenty-four  institutions  in  the  form  of  "money,"  that  is  to  say, 
in  coin,  bullion,  notes  and  certificates,  as  in  the  treasure  chest  of  some 
mediaeval  war  lord. 

Since  our  federal  revenue  is  so  largely  derived  from  indirect 
taxation  the  streams  rise  and  fall  with  the  course  of  certain  lines  of 
trade  and  rarely  coincide  with  disbursements  over  any  considerable 
period.  Owing  to  this  uncertainty  in  the  rate  of  income,  there  is 
nearly  always  a  surplus  and,  normally,  the  excess  of  income  over 
outgo  determines  the  magnitude  of  the  treasury  hoard  and  the 
amount  of  the  circulating  medium  of  the  country  condemned  to  idle- 
ness. In  the  year  1899  receipts  from  all  sources  exceeded  disburse- 
ments by  $100,791,521,  while  in  1909  disbursements  exceeded 
receipts  by  $118,795,919.*  This  indicates  a  range  between  the 
greatest  surplus  and  the  greatest  deficit  in  a  single  decade  of  more 
than  $219,000,000,  and  even  in  the  year  of  greatest  deficit  there  was 
at  the  close,  exclusive  of  trust  funds  and  the  gold  reserve,  a  balance 
of  over  $65,000,000  in  the  treasury  offices.  The  largest  cash  balance 
actually  held  in  the  offices  of  the  treasury  at  the  end  of  any  fiscal  year 
in  the  last  decade  was  $255,257493  on  June  30,  1907,  and  the 
smallest  was  $214,206,233  on  June  30,  1900.  These  sums  include 
the  gold  reserve  and  in  both  instances  represent  approximately  ten 
per  cent  of  the  entire  money  circulation  in  the  country.* 

These  sums  are  significant  from  the  point  of  view  of  their  abso- 
lute magnitude  and  also  from  that  of  their  variability.  In  all  cases 
they  consist  of  money  capable  of  use  as  bank  reserves.  It  is  true 
that  national  banks  may  not  count  banknotes  as  part  of  their 
reserves,  but  since  such  notes  are  used  as  reserve  by  state  and  private 
banks,  the  distinction  may  be  ignored.  It  may  be  said  also  that 
the  cash  reserve  of  banks  is  made  up  of  the  surplus  circulation  of  the 
country.  So  long  as  there  is  a  deficiency  of  money  for  the  needs  of 
trade  it  will  not  be  deposited,  or  if  deposited  will  not  remain  in  the 

^Finance  Report  1900,  p.  117. 
Wnftnce  Report*  1009,  p.  233. 
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hands  of  the  bank.  It  follows  that  this  entire  sum  of  over 
$2cx>,ooo,ooo,  if  not  held  by  the  treasury,  would  be  added  to  the 
bank  reserves,  eliminating  exports  of  gold,  and  would  increase  the 
cash  holdings  of  all  institutions  doing  a  banking  business  by  about 
seventeen  per  cent  on  the  average.  The  eflFect  of  such  an  increase 
in  cash  reserves  would  depend  on  various  circumstances.  In  the 
case  of  some  banks  it  would  further  establish  the  convertibility  of 
their  demand  liabilities  without  affecting  the  magnitude  of  these 
liabilities.  In  the  case  of  others,  by  increasing  the  lending  power  it 
would  tend  to  decrease  the  rate  of  discount  and  so  the  cost  of  con- 
ducting business  in  general.  This  diminution  in  the  costs  of  com- 
petitive business,  other  factors  remaining  constant,  would  tend  to 
lower  prices  of  consumers'  goods. 

The  first  and  most  obvious  objection  to  our  practice  is  found  in 
the  social  loss  involved  in  the  idleness  of  pecuniary  capital.  At  a 
time  when  the  country  is  agitated  over  rising  prices  and  waste  of 
resources,  it  may  be  worth  while  to  consider  this  item  of  extrava- 
gance in  our  fiscal  system. 

Position  of  Bank  Reserves  in  the  Credit  System 

The  significance  of  the  segregation  of  treasury  funds  lies  in  the 
relation  of  money  to  bank  credits  and  the  analogous  relation  of  these 
bank  credits  to  the  extent  of  industrial  and  commercial  operations. 
The  credit  system  of  the  country  has  been  compared  to  an  inverted 
pyramid  resting  on  a  relatively  small  volume  of  money  and  subject 
to  alternate  contraction  and  expansion  with  every  variation  in  the 
volume  of  the  money  support.  In  so  far  as  credit  applies  to  the 
demand  liabilities  of  the  banks  the  illustration  is  apt  enough,  but  as 
applied  to  credit  as  a  whole  it  is  not  quite  adequate.  The  deposit 
liabilities  of  the  central  reserve  city  banks  approximate  four  times 
their  stock  of  lawful  money  under  ordinary  commercial  conditions. 
But  these  deposits  in  turn  may  represent  half  the  reserves  of  reserve 
city  banks  where  lawful  money  may  legally  and  practically  support 
a  volume  of  deposit  credit  eight  times  its  magnitude.  But  the 
deposits  in  reserve  centers  may  constitute  reserves  for  a  much 
larger  number  of  country  banks  and  trust  companies,  in  which  a 
given  volume  of  actual  money  may  support  liabilities  varying  from 
ten  to  twenty  times  its  magnitude.  When  we  include  in  our  concept 
of  a  credit  system  the  obligations  of  business  men  and  firms  whose 
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"cash"  reserves  consist  entirely  of  deposits  subject  to  check  it  will  be 
apparent  that  the  structure  of  such  a  system  is  rather  like  an  inverted 
bell  with  widely  flaring  rim. 

The  banking  business  socially  viewed  is  not  an  end  in  itself. 
It  is  essentially  a  device  for  liquidating  private  credit  The  most 
important  function  of  a  bank  is  to  exchange  its  own  credit  capable 
of  ready  circulation  for  private  credit  which  lacks  that  quality. 
Indeed,  if  the  notes  and  acceptances  of  individuals  and  firms  could 
have  the  general  acceptability  of  bank  obligations  no  use  would 
remain  for  the  common  commercial  bank.  Practically  all  the 
assets  of  a  bank  under  the  head  of  loans  and  discounts  consist  of 
these  sound  but  relatively  sluggish  forms  of  credit  and  over  against 
these  stand  its  own  deposit  liabilities.  Since  many  private  credit 
transactions  never  get  into  bank,  it  follows  that  the  total  volume  of 
commercial  credits  is  greater  by  far  than  the  aggregate  loans  and 
discounts  or  resulting  deposits  of  the  banks. 

Even  though  many  credit  transactions  may  be  settled  without 
resort  to  cash  funds,  the  fact  remains  that  the  safety  of  the  debtor  is 
measured  by  the  certainty  of  his  ability  to  convert  his  own  goods  or 
credit  into  bank  credit  at  or  before  the  maturity  of  his  obligation. 
It  follows  that  the  great  body  of  bank  patrons  are  as  vitally  inter- 
ested as  the  banker  himself  in  any  influence  which  affects  the  ability 
of  the  banker  to  perform  his  function.  On  the  assumption  that 
private  obligations  offered  for  discount  are  fully  secured  with  respect 
to  their  ultimate  discharge,  the  ability  of  the  banker  to  serve  his 
customer  is  only  limited  by  the  relation  of  his  money  supply  to  the 
volume  of  his  own  liabilities  and  the  rate  at  which  he  may  be  called 
upon  to  discharge  them.  It  appears,  therefore,  that  the  public  is 
vitally  concerned  with  all  factors  which  bear  upon  the  magnitude 
and  stability  of  bank  reserves,  since  every  man's  solvency  depends 
on  his  ability  to  meet  with  reasonable  promptness  his  maturing  obli- 
gations. The  safety  of  the  merchant  may  be  in  jeopardy  not  only 
when  the  banker  fails  to  pay  his  check,  but  just  as  truly  when  he  is 
unable  to  discount  his  secured  paper. 

The  waste  involved  in  the  idleness  of  public  funds  is  less  objec- 
tionable than  the  successive  expansion  and  contraction  of  reserves 
which  result  from  the  receipt  and  disbursement  of  revenue.  One 
phase  of  this  movement  may  be  illustrated  by  the  simple  case  of  a 
pension  disbursement.    On  August  4th  the  treasury  drew  pension 
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checks  amounting  to  $14,970,000,  and  distributed  them  throughout 
the  country.  About  half  of  this  sum  was  drawn  upon  the  assistant 
treasurer  at  New  York.  Coming  into  the  hands  of  country  banks, 
cashed  or  deposited,  these  checks  are  mailed  to  New  York  cor- 
respondent banks  for  credit.  In  a  few  days  this  mass  of  checks  is 
presented  to  the  New  York  sub-treasury  through  the  clearing  house 
and  an  equivalent  amount  of  money  is  transferred  from  the  sub- 
treasury  to  the  banks  whose  combined  reserves,  in  the  absence  of 
countervailing  debits,  are  increased  $7,000,000.  Without  any  altera- 
tion in  the  aggregate  wealth  of  the  country  or  even  of  New  York 
City  the  lending  power  of  New  York  banks  is  raised  about 
$28,000,000.  In  order  that  this  new  source  of  profit  may  be  utilized, 
since  nothing  in  the  situation  operates  immediately  to  stimulate  the 
demand  from  commercial  sources,  the  competition  of  banks  in  an 
effort  to  place  their  funds  lowers  the  call  loan  rate.  This  reduces 
the  cost  of  carrying  stocks  and  stimulates  speculation  for  the  rise  in 
Wall  Street. 

To  reverse  the  illustration  let  us  suppose  that  the  collection  of 
duties  at  the  port  of  New  York  in  a  given  week  reaches  the  not 
uncommon  sum  of  $10,000,000.  This  amount  of  money  is  drawn 
from  local  banks  and  trust  companies  and  locked  up  in  the  sub- 
treasury.  In  as  far  as  the  effect  on  reserves  and  lending  power  is 
concerned,  it  might  quite  as  well  have  been  sunk  in  New  York 
harbor.  The  rate  for  call  loans  rises,  stocks  fall  or  commercial 
paper  which  otherwise  would  have  found  a  ready  market  remains 
unsold  and  the  production  and  exchange  of  goods  may  be  curtailed. 

Unable  to  foresee  these  fluctuations  in  reserves  and  the  conse- 
quent fluctuations  in  the  lending  power  of  his  banker,  the  merchant 
is  constrained  to  carry  a  much  larger  cash  reserve  (bank  deposit) 
than  would  be  carried  otherwise,  and  the  interest  on  this  is  the  price 
lie  pays  for  this  particular  form  of  insurance,  a  charge  that  is  ulti- 
mately shifted  to  the  consumers  of  the  goods  he  offers  for  sale  or  to 
the  producer  from  whom  he  buys.     By  the  same  token,  each  banker 
in  a  system  which  presupposes  independence  and  the  absence  of  any 
joint  responsibility,  carries  a  large  fund  of  capital  devoted  to  no 
more  productive  purpose  than  as  an  insurance  fund.     This  fund  of 
ready  money  tends  to  be  largest  in  times  of  stress  when  the  needs  oi 
commerce  are   greatest.     Witness  the   abnormally   large   reserves 
carried  by  country  banks  on  the  occasion  oi  the  report  to  tVve  cotnp- 
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troller  on  December  3,  1907.  This  added  cost  to  the  banker's  busi- 
ness is  paid  in  higher  discount  rates  and  tends  to  shift  to  the  price 
of  commodities. 

Disadvantages  Culminate  in  New  York 

These  movements  of  money  from  a  state  of  vitality  to  one  of 
inactivity  take  place  in  every  locality  provided  with  a  sub-treasury, 
but  they  are  most  significant  in  New  York.  In  the  clearing  house 
there  the  daily  balances  are  settled  in  United  States  notes  or  gold 
certificates.  The  net  result  of  these  clearing  operations  in  the  month 
of  November,  1907,  was  a  loss  for  the  banks  of  $12,000,000,  and  in 
December  it  was  $4,000,000  more.  That  this  movement  of  money 
tended  to  increase  rather  than  allay  the  prevailing  anxiety  no  one  can 
doubt.  During  1908,  when  business  was  depressed  and  loanable 
funds  abundant,  the  net  result  of  clearings  was  a  gain  to  the  banks 
in  every  month.  The  largest  gain  was  in  April,  when  $40,000,000 
was  added  to  New  York  bank  reserves,  and  the  smallest  was  in  Sep- 
tember, when  over  $16,000,000  was  transferred  from  the  treasury  to 
the  banks.  The  total  gain  of  the  New  York  banks  from  the  treasur)' 
in  this  year  of  low  revenue  and  large  disbursement  was  over 
$384,000,000.  While  the  banks  were  gaining  in  New  York  they 
were  often  losing  to  the  treasury  at  other  points,  but  the  net  gain 
of  banks  in  general  was  great  and  the  effect  in  New  York  was  seen 
in  the  remarkable  bull  movement  in  stocks  which  began  in  the  spring 
and  culminated  just  before  the  death  of  Harriman,  in  August,  1909. 

The  largest  source  of  revenue  is  in  the  import  duties,  amounting 
in  the  fiscal  year  just  closed  to  $333,683,445.03.  About  two-thirds 
of  these  duties  are  paid  into  the  sub-treasury  at  New  York  mainly 
from  the  banks  of  that  city,  and  a  correspondingly  large  part  of  the 
disbursements  are  made  from  that  sub-treasury  and  pass  to  the  local 
bank  reserves.  It  happens  that  gold  drawn  for  export  is  taken  as  a 
rule  from  the  same  group  of  banks.  New  York  bank  reserves  stand 
in  a  peculiar  relation  therefore  to  our  foreign  trade.  When  imports 
of  commodities  are  heavy,  as  they  have  been  during  the  past  fiscal 
year,  the  payment  of  duties  tends  to  coincide  with  a  rise  in  foreign 
exchange  and  threatened  or  actual  gold  exports  causing  a  double 
drain  of  bank  reserves.  In  this  situation,  it  would  be  suicidal  for 
New  York  bankers  to  purchase  time  paper  with  the  same  liberality 
as  can  be  practiced  by  the  bankers  of  Chicago  or  St.  Louis.    In 
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order  to  protect  themselves  against  this  double  drain  of  funds  they 
must  lend  a  large  portion  of  their  credit  on  call  or  adopt  the  alterna- 
tive policy  of  excessive  reserves.  That  is  to  say,  the  ordinary  stock 
exchange  loan  is  utilized  as  an  auxiliary  reserve  in  New  York  much 
as  the  investment  in  New  York  exchange  constitutes  an  auxiliary 
reserve  for  the  country  bank.  Whatever  may  be  thought  of  the 
expediency  or  morality  of  the  stock  exchange  loans  which  represent 
more  than  a  third  of  the  credit  assets  of  New  York  banks,  the  rela- 
tion of  our  fiscal  system  to  the  case  is  obvious. 

The  arguments  which  led  to  the  segregation  of  public  funds 
before  the  Civil  War  have  no  force  to-day.  The  most  important 
purpose  in  establishing  the  independent  treasury  was  to  secure  the 
safety  of  funds  which,  on  the  expiration  of  the  charter  of  the  Bank 
of  the  United  States,  were  deposited  in  state  banks.  Over  these  insti- 
tutions the  government  had  only  indirect  control  and  the  states  exer- 
cised but  little  or  none.  Whether  the  state  banks  of  that  day  were 
worthy  of  confidence  need  not  be  debated  now.  The  situation  was 
radically  changed  by  the  establishment  of  national  banks,  and  has 
gradually  improved  as  the  banking  business  has  been  more  fully 
understood  and  as  comptrollers  of  the  currency  have  developed  an 
increasingly  effective  body  of  administrative  regulations.  During 
the  last  forty  years  the  average  loss  to  depositors  in  national  banks 
has  been  but  .0807  of  one  per  cent  a  year.  Had  all  government 
funds  been  included  among  these  deposits  with  no  more  protection 
than  was  accorded  general  creditors  the  loss  during  the  year  of 
largest  deposits  would  have  been  about  $205,000.  While  this  is  not 
a  sum  to  be  thrown  away,  it  is  less  than  half  the  annual  salary  budget 
of  the  treasurer's  office.  But  when  the  government  has  intrusted 
any  funds  to  the  care  of  the  banks  it  has  assumed  the  role  of  a  pre- 
ferred creditor.  Had  the  national  banking  system  been  treated 
from  the  outset  as  a  fiscal  agency  with  the  government  protected  by 
a  prior  lien,  losses  from  bank  failures  would  have  been  negligible. 
The  practice  of  the  government,  therfore,  cannot  commend  itself 
to-day  on  the  ground  of  either  safety  or  economy. 

Another  reason  for  the  isolation  of  public  funds  was  the  pos- 
sible political  corruption  that  might  arise  from  an  alliance  between 
private  corporations  of  great  power  and  the  fiscal  establishment. 
Whatever  ground  there  may  be  for  such  a  fear  must  be  in  the 
memory  of  the  political  machinations  of  the  Bank  in  Jackson's  first 
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term,  when  the  officers  of  that  institution,  put  upon  the  defensive, 
unwisely  accepted  the  challenge  of  the  President.  There  was  nothing 
in  the  history  of  the  first  bank  to  warrant  such  a  fear,  nothing  in  the 
first  sixteen  years  of  the  second  one.  Every  state  and  municipality 
in  the  country  deposits  its  funds  in  banks  and  the  aggregate  of  these 
public  funds  is  great.  The  writer  has  never  heard  a  charge  of 
political  corruption  beyond  such  as  grew  out  of  the  rivalry  between 
institutions  competing  for  the  custody  of  funds.  This  situation 
would  not  arise  where  a  bank  or  group  of  banks  had  been  established 
with  specially  defined  fiscal  functions  as  is  the  case  in  Europe  gener- 
ally. A  method  may  long  survive  its  usefulness  without  objection  if 
indeed  it  be  harmless.  From  this  point  of  view  the  independent 
treasury  is  open  to  attack.  It  is  not  harmless  nor  merely  wasteful. 
It  establishes  an  irreconcilable  antagonism  between  the  commercial 
interest  and  the  fiscal  interest  in  the  circulating  medium.  We  have 
been  extremely  zealous  that  Cxsar  may  get  Caesar's  and  forget  that 
the  money  of  the  country  has  another  and  generally  more  important 
function  than  to  serve  as  the  material  embodiment  of  the  assets  of 
one  of  our  public  treasuries. 

II.    The  Lending  of  Pubuc  Funds  to  Banks 

The  funds  of  the  federal  treasury  arise  from  every  nook  and 
corner  of  the  country,  as  one  must  realize  by  a  thought  of  the 
ramifications  of  the  postoffice  alone.  Notwithstanding  the  number 
of  sub-treasuries,  mints  and  assay  offices,  the  convenient  conduct  of 
government  business  has  necessitated  other  places  of  deposit  and 
disbursement,  and  418  national  banks  are  now  designated  as  regular 
public  depositories.  The  Secretary  of  the  Treasury  selects  these 
banks  and  indicates  the  sum  which  each  may  hold  as  determined  by 
the  fiscal  operations  on  hand  or  contemplated  in  that  locality.  These 
banks,  unless  special  arrangements  are  made,  must  transfer  to  the 
treasury  all  public  money  received  by  them  in  excess  of  the  limit 
fixed  by  the  secretary,  and  these  transfers,  together  with  any  others 
made  in  the  course  of  public  business,  must  be  made  at  the  expense 
of  the  banks  involved.  While  the  banks  must  give  acceptable 
security  for  the  deposits  so  held,  they  do  not  pay  interest  upon  them 
nor  treat  them  in  any  other  way  as  different  from  private  deposits 
subject  to  check.  At  the  end  of  the  fiscal  year  just  closed  deposits  of 
this  character  amounted  to  $51,536,236.30,  held  to  the  credit  of  the 
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Treasurer  of  the  United  States  and  to  that  of  the  various  disbursing 
officers,  except  postal  funds,  which  are  under  control  of  the  Post- 
master-General. Until  1902  the  security  held  by  the  government 
was  in  the  form  of  its  own  bonds,  but  since  that  date  other  bonds, 
such  as  aire  legal  investment  for  savings  banks  in  New  York,  New 
Jersey,  Massachusetts  and  Connecticut,  are  accepted  as  security. 

The  relation  between  the  treasury  and  the  depository  banks 
may  be  regarded  as  normal  and  may  need  no  comment.  In  so  far  as 
public  funds  are  so  held,  our  treasury  policy  is  free  from  the  criti- 
cisms that  have  been  set  forth  above. 

In  addition  to  these  regular  depositories,  963  national  banks  are 
privileged  to  hold  what  are  called  "special  deposits"  of  public  funds, 
and  it  is  these  funds  which  are  properly  regarded  as  loans.  They 
are  solicited  by  the  banks ;  they  bear  interest  at  the  rate  of  one  per 
cent  per  annum,  since  June  30,  1908 ;  they  are  secured  by  collateral 
and  they  are  made  payable  at  a  specified  time,  or  on  reasonable 
notice.  These  loans  differ  from  true  deposits  in  that  they  are 
exempt  from  the  legal  reserve  requirements.  These  funds  are  equiv- 
alent to  a  temporary  increase  in  banking  capital  and  serve  to 
augment  reserves  instead  of  constituting  a  burden  upon  reserves  as 
is  the  case  with  deposits  in  the  true  sense. 

The  sums  so  held  by  banks  are  subject  to  wider  variation  than 
those  held  in  the  treasury  offices.  The  largest  sum  loaned  in  this 
manner  during  the  last  decade  was  $256,920,155,  in  December,  1907, 
while  the  smallest  was  in  the  year  just  closed,  the  amount  of  so- 
called  special  deposits  on  June  30,  1910,  being  but  $4,144,000. 

The  method  employed  in  these  operations  may  best  appear  from 
the  words  of  the  Treasurer  in  his  report  for  1909 :' 

The  balance  in  banks  to  the  credit  of  the  general  fund  on  October  31, 
1908,  was  $120,279,145.98.  Owing  to  the  large  disbursements  made  from  the 
treasury  not  equaled  by  income,  the  Secretary  of  the  Treasury  on  November 
i8th  issued  a  call  to  839  special  depository  banks  throughout  the  country  for 
the  return  to  the  treasury  by  each  on  or  before  November  30th,  of  $5,000 
of  the  public  moneys  deposited  therein.  .  .  .  The  balance  in  banks  to  the 
credit  of  the  general  fund  was  reduced  to  $113,578,810.64  by  December  3d  and 
decreased  slowly  thereafter  until  the  close  of  December,  when  it  became 
$110,148,907.30.  Early  in  January  (1909)  it  became  apparent  from  the  large 
disbursements  being  made  that  it  would  be  necessary  to  recall  to  the  treasury 
additional  deposits  from  banks,  and  accordingly  the  Secretary  on  January  nth 
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issued  a  call  to  the  depository  banks  throughout  the  country  for  a  return  to 
the  treasury  of  a  part  of  the  public  moneys  deposited  with  them  payable  as 
follows:  On  or  before  January  23d,  $17,717,700;  on  or  before  February  loCh, 
$63a4.o6a 

The  transfer  of  funds  to  and  from  the  banks  is  made  in  lump 
sums  roughly  corresponding  to  the  relation  of  income  to  disburse- 
ment, but  at  any  particular  moment  at  the  arbitrary  discertion  of  the 
Secretary.  Since  an  ample  working  balance  is  kept  in  treasury 
offices,  the  public  generally  is  unable  to  tell  when  these  pseudo- 
deposits  will  be  called  or  when  they  will  be  increased.  The  result  is 
a  speculative  uncertainty  which  neutralizes  in  a  great  measure  the 
benefit  sought  to  be  given  by  the  distribution  of  otherwise 
sequestered  funds.  The  scheme  is  not  automatic  in  its  operation 
and  does  not  respond  immediately  either  to  fiscal  or  to  commercial 
conditions.  A  characteristic  sentence  from  the  money  market 
column  during  last  winter  ran  as  follows:  "Stocks  opened  strong 
at  fractional  advances  over  last  evening's  close,  but  a  persistent 
rumor  that  the  treasury  was  about  to  make  a  call  on  the  banks 
induced  selling  and  the  close  was  weak  with  losses  of  a  point  or 
more  all  over  the  board." 

During  the  somewhat  drastic  liquidation  running  through  the 
year  1907,  repeated  appeals  were  made  to  the  treasury  for  funds, 
and  these  were  interspersed  with  protests  against  withdrawals.  The 
secretary  seems  to  have  accepted  this  new  responsibility  as  a 
monitor  of  the  money  market,  and  responded  to  all  such  calls  as 
the  surplus  revenue  made  possible.  When  the  pressure  on  the  banks 
reached  the  panic  stage  in  November,  the  limit  of  public  aid  had  been 
reached.  Then  followed  that  most  remarkable  proposition  to  sell 
$100,000,000  in  three  per  cent  treasury  notes  for  the  express  pur- 
pose of  relieving  the  straitened  situation  into  which  the  dealers  in 
private  credit  had  allowed  themselves  to  drift. 

Prior  to  the  administration  of  Secretary  Shaw  the  placing  of 
special  deposits  had  taken  place  with  reference  to  the  needs  of  the 
treasury,  at  least  such  was  the  common  impression.  But  in  1906 
the  Secretary  in  his  annual  report  announced  the  doctrine  that  his 
office  should  frankly  accept  the  duty  of  regulating  the  money  market 
by  judicious  distribution  or  withdrawal  of  public  funds.    He  says: 
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If  the  Secretary  of  the  Treasury  wer«  given  $ioO|000,ooo  to  be  deposited 
with  banks  or  withdrawn  as  he  might  deem  expedient,  and  if  in  addition 
he  were  clothed  with  authority  over  the  reserves  of  the  several  banks,  with 
power  to  contract  the  national  bank  circulation  at  pleasure,  in  my  judgment 
no  panic,  as  distinguished  from  industrial  stagnation,  could  threaten  either 
the  United  States  or  Europe  that  he  could  not  avert  No  central  or  govern- 
ment bank  in  the  world  can  so  readily  influence  financial  conditions  through- 
out the  world  as  can  the  Secretary  of  the  Treasury  under  the  authority  with 
which  he  is  now  clothed.* 

This  remarkable  and  ambitious  program  did  not  attract  very 
wide  attention  at  the  time  it  was  announced,  but  the  events  which 
immediately  followed  give  it  a  place  of  historical  importance  along 
with  the  actions  of  Secretaries  Boutwell  and  Richardson,  and  the 
pronouncements  of  Spaulding  and  Butler  in  the  old  greenback  days. 
The  report  had  hardly  come  from  the  bindery  before  one  of  those 
historic  periods  of  liquidation  had  begun.  "The  authority  with 
which  the  Secretary  is  now  clothed"  was  appealed  to  with  the 
result  that  public  deposits  were  expanded  to  the  extent  of  over 
$200,000,000  to  be  followed  by  a  "panic  in  distinction  from  indus- 
trial stagnation"  of  the  most  typical  sort. 

It  is  impossible  to  believe  that  any  special  powers  of  regulation 
or  any  special  funds  in  the  hands  of  the  Secretary  for  that  purpose 
could  have  affected  the  situation  substantially.  The  policy  of  Sec- 
retary Cortelyou  was  in  full  accord  with  that  of  his  predecessor. 
Public  funds  were  unusually  abundant  and  these  were  nearly 
exhausted  by  efforts  at  relief  in  the  preliminary  stages  of  liquidation, 
so  that  when  the  crash  did  come  in  October,  little  was  left  but  a 
fiat,  an  instrument  which  fortunately  has  ceased  to  be  invoked  since 
the  resumption  of  specie  payments. 

So  long  as  we  must  adhere  to  the  principle  of  the  independent 
treasury  and  a  policy  of  surplus  financiering,  it  is  doubtless  well  to 
permit  the  deposit  of  special  public  funds.  The  arbitrary  doling  of 
these  funds  to  banks  which  bear  no  direct  relation  to  the  communi- 
ties from  which  the  funds  arise  must  be  regarded  as  a  lame  expedi- 
ent. Moreover,  it  must  be  dangerous  to  business  interests  to  place 
on  the  shoulders  of  a  Secretary  a  responsibility  for  which  his 
training  and  experience  may  have  given  but  indifferent  equipment 
and  to  accord  him  the  power  to  stifle  or  stimulate  the  growtH   oi 

'Finatice  Report,  1906,  p.  49. 


Digitized  by 


Google 


io8  The  AnnaU  of  the  American  Academy 

private  credit  with  which  his  official  position  has  no  direct  connec- 
tion. In  the  long  list  of  able  men  who  have  held  that  responsible 
position,  there  are  not  many  to  whom  the  business  interests  would 
readily  accord  such  power. 

There  is  no  more  reason  why  the  members  of  the  banking  pro- 
fession should  stand  before  the  public  treasury  hat  in  hand  than  that 
any  other  group  of  business  men  should  do  so.  It  is  only  a  few 
years  ago  that  a  considerable  political  party  was  demanding  that  the 
government  lend  capital  to  the  farmers  on  mortgage.  Would  it  be 
any  more  preposterous  for  the  Secretary  to  have  a  special  fund  from 
which  he  would  anticipate  the  foreclosures  which  follow  a  season  of 
poor  crops  than  that  he  have  such  a  fund  with  which  to  soften  the 
fall  of  a  structure  of  bank  credits  which  is  toppling  under  its  own 
weight  ?  At  any  rate,  it  may  be  said  in  favor  of  the  farmers'  con- 
tention that  they  were  willing  to  pay  two  per  cent  for  the  accommo- 
dation. 

Of  course  farm  credits  are  not  like  bank  credits,  and  the  pro- 
vision of  a  special  fund  has  not  been  made  in  either  case.  Moreover, 
it  may  be  said  that  the  evils  involved  in  treasury  loans  are  less  than 
the  evils  in  the  alternative  of  segregated  public  funds.  Our  experi- 
ence here  simply  emphasizes  the  vices  of  the  original  system  and 
enforces  the  principle  that  credit  expansion  cannot  be  controlled 
except  from  within  the  credit  system  and  should  not  be  subject  to 
unnecessary  disturbance  from  without.  Credit  rises  out  of  condi- 
tions in  the  market  for  commodities,  and  it  is  in  that  same  market 
that  mistakes  in  credit  must  be  righted.  Men  who  misjudge  the 
market  and  so  borrow  or  lend  too  much  must  suffer  the  process  of 
correction  as  truly  as  must  the  farmer  who  realizes  that  he  should 
have  planted  corn  where  he  sowed  his  oats.  The  money  market 
which  is  devised  to  perfect  the  operations  of  the  commodity  market 
is  an  extremely  complicated  and  delicate  machine  and  operates 
automatically.  Those  who  buy  and  sell  there  and  assume  the  respon- 
sibilities attending  their  own  activity,  in  the  absence  of  monopoly  or 
fraud  have  a  right  to  freedom  from  paternal  manipulation,  however 
well  intended. 

III.    The  Federal  Guaranty  of  Bank  Notes 

The  third  peculiar  feature  in  the  relation  of  the  treasury  to 
banks  is  found  in  the  virtual  guaranty  of  the  banknote  liability. 
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This  guaranty  is  not  expressed  in  terms  by  the  law,  but  is  accom- 
plished no  less  effectively  by  being  indirect.  The  law  places  a  pro- 
hibitive tax  upon  all  notes  of  banks  except  such  notes  of  national 
banks  as  are  furnished  in  blank  by  the  Comptroller  of  the  Currency. 
No  such  notes  are  furnished  except  upon  application  of  a  bank 
depositing  with  the  treasurer,  United  States  or  other  acceptable 
bonds  or  depositing  other  securities  with  a  national  currency  associa- 
tion under  conditions  laid  down  in  the  act  of  June  30,  1908.  Any ' 
of  these  notes  when  properly  signed  and  issued  by  the  bank  are 
acceptable  for  all  payments  to  the  United  States,  and  through  such 
acceptance  the  government  guaranty  is  affected. 

The  volume  of  notes  outstanding  on  June  30,  1910,  was 
$713*430,733;  all  of  these  are  secured  by  the  deposit  of  United 
States  bonds,  since  no  banks  have  as  yet  availed  themselves  of 
privileges  of  further  issue  provided  by  the  law  of  1908. 

The  history  of  our  national  bank  currency  is  too  well  known  to 
be  recounted  here  further  than  to  say  that  like  the  independent 
treasury  itself  it  grew  out  of  conditions  that  are  wholly  passed  away. 
These  conditions  were  first  a  system  of  unrelated  and  poorly  regulated 
banks  on  the  one  hand  and  the  necessity  for  an  extensive  market  for 
Civil  War  bonds  on  the  other.  In  the  absence  of  either  of  these 
conditions  it  is  not  likely  that  such  a  bank-note  system  as  we  have 
to-day  ever  would  have  been  instituted.  Once  established  the  weight 
of  inertia  has  'been  against  a  radical  change.  Moreover,  the  good 
features  of  the  system — safety  and  uniformity  in  the  currency — were 
so  obvious  and  the  evil  effects  so  obscure  that  the  public  generally 
has  shown  but  little  response  to  the  preaching  of  reform. 

In  a  broad  and  general  way  the  objections  to  our  system  of  note 
issue  are  summed  up  in  the  term  "inelasticity,"  and  this  inelasticity 
results  from  the  measures  which  the  government  adopts  to  protect 
itself  and  justify  its  guaranty.  Not  only  is  it  true  that  the  volume  of 
notes  in  the  aggregate  does  not  rise  and  fall  with  the  varying  need 
for  a  circulating  medium  in  the  country  at  large,  but  more  important 
still  the  issues  of  a  particular  bank  cannot  be  adapted  to  the  needs  of 
its  particular  patronage.  Associated  with  this  failure  to  respond  to 
the  needs  of  trade  is  another  quality  open  to  condemnation ;  that  is 
the  quality  of  expansion  and  contraction  in  response  to  the  state  of 
the  bond  market  as  distinct  from  that  of  the  commercial  credit 
market. 
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With  respect  to  the  note  issues  as  a  whole,  it  will  be  recalled  that 
every  national  bank  must  own  and  deposit  with  the  government 
a  minimum  portion  of  its  capital  in  government  bonds.  Banks 
which  have  no  real  need  for  notes  seldom  fail  to  utilize  this  com- 
pulsory bond  deposit  for  an  issue  of  notes.  For  all  purposes  save  as 
a  reserve  against  deposits  this  minimum  note  issue  is  in  effect  a 
replacement  of  banking  capital  forced  by  the  banking  law  to  take 
the  form  of  a  relatively  unprofitable  investment 

Assuming  that  a  bank  is  founded  for  the  purpose  of  earning 
profits  in  the  banking  business  and  that  the  capital  originally  con- 
tributed corresponds  to  the  banking  needs  of  the  particular  patron- 
age to  be  served,  the  effect  of  the  law  is  to  force  an  unnecessarily 
large  capitalization.  And  this  is  coincident  with  an  inflation  of  the 
circulating  medium,  to  the  extent  that  notes  are  issued  against  the 
enforced  deposit. 

Coordinate  with  this  force  which  makes  for  inflation  is  the 
absence  of  any  effective  and  automatic  machinery  for  contraction. 
There  is  but  one  redemption  agency  and  that  is  at  Washington,  well 
removed  from  the  ordinary  channels  of  trade.  The  great  volume 
of  circulation  never  reaches  Washington  save  as  it  is  withdrawn 
from  the  course  of  trade  and  expressed  at  considerable  expense. 
No  distant  bank  has  any  adequate  motive  for  incurring  that  expense 
except  when  notes  are  worn  and  mutilated.  The  result  is  that  this 
circulation  has  largely  lost  its  character  as  a  demand  liability  of  the 
banks  and  amounts  to  a  virtual  exchange  of  government  notes  for 
government  bonds.  If  the  government  should  issue  $700,000,000  of 
legal  tenders,  put  them  out  in  the  redemption  of  its  own  bonds,  the 
situation  with  regard  to  the  circulation  of  the  country  would  be  but 
slightly  different  from  what  we  have.  Such  is  the  aspect  which 
the  note  issues  take  when  viewed  as  a  whole. 

With  respect  to  particular  banks  and  particular  communities,  the 
objections  to  our  practice  are  even  greater.  It  has  been  shown  that 
the  object  of  a  bank  is  the  purchase  of  private  credit  in  forms 
unadapted  to  general  circulation  by  giving  in  exchange  its  own  credit 
in  forms  that  are  adapted  to  general  circulation.  These  forms  are 
the  note  and  the  checking  account.  If  the  bank  is  left  to  its  choice 
it  will  use  either  the  note  or  the  deposit  or  both,  as  its  customers 
demand.  Since  the  aggregate  of  its  liabilities  is  practically  limited 
to  the  aggregate  of  private  paper  offered  for  discount,  any  limita- 
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tion  on  its  power  to  contract  obligations  operates  as  a  limit  on  its 
power  to  discount  or  afford  accommodation. 

Since  there  is  in  this  country  no  legal  limit  to  the  deposit- 
liabilities,  save  in  the  reserve  requirement,  those  communities  which 
habitually  use  checks  and  have  no  use  for  notes  find  their  banking 
facilities  also  unlimited  except  as  by  reserves.  On  the  other  hand, 
those  communities  accustomed  to  money  payments  find  their  banks 
shackled  by  the  maximum  limit  to  the  note  liability  on  the  one 
hand  and  burdened  by  an  unprofitable  bond  investment  on  the  other. 
The  significance  of  this  may  be  clear  by  the  experience  of  a  country 
bank  in  the  West  with  $100,000  cash  capital.  If  the  community 
uses  checks  instead  of  money,  this  $100,000  will  support  loans  and 
consequent  deposits  of  at  least  $400,000.  If,  however,  it  is  a 
money-using  community,  the  bank  must  invest  its  money  in  bonds 
and  extend  its  liabilities  in  the  form  of  notes  to  a  maximum  of 
$100,000.  That  is,  in  so  far  as  the  bank's  patronage  insists  on  using 
money  rather  than  checks,  to  just  that  extent  the  bank's  lending 
power  is  diminished  by  three-fourths.  Putting  the  matter  in  another 
way,  under  our  system  of  note  issues,  in  so  far  as  notes  are  actually 
demanded  by  the  patrons  of  banks,  we  must  devote  four  times  the 
capital  to  the  banking  business  that  would  otherwise  be  required. 
It  is  needless  to  comment  on  this  waste  of  banking  capital  and  its 
social  significance.  Fortunately  the  use  of  checks  is  gradually 
extending  and  the  burden  forced  upon  us  by  an  unscientific  system 
is  growing  less  under  normal  business  conditions.  However,  the 
inconvenience  of  tight  money  seasons  and  the  high  rates  exacted  of 
borrowers  at  such  times  are  the  price  we  pay  for  this  survival  of  an 
ancient  regime. 

Reports  of  the  comptroller  frequently  discuss  the  "profit  on 
circulation"  coming  always  to  the  conclusion  that  any  such  profit 
is  small  but  real.    Such  a  conclusion  would  seem  to  answer  the 
arguments  of  those  who  object  to  the  system  on  the  ground  that 
banks  earn  excessive  profit  on  their  notes,  as  well  as  of  those  who 
object  because  there  is  no  profit  in  the  notes.    The  merit  of  all  such 
discussion  turns  on  the  meaning  of  profit.    As  against  capital  lying 
idle,  of  course  there  is  a  profit  in  using  it  as  the  basis  of  a  national 
bank  note  issue.    As  against  the  same  amount  of  capital  used  as  a 
reserve  against  deposits  there  is  a  very  real  loss  on  all  the  capital 
used  as  the  basis  of  a  national  bank-note  issue. 
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As  capital  engaged  in  the  separate  departments  of  any  business 
enterprise  seldom  earns  the  same  returns,  but  is  distributed  to  the 
departments  in  such  manner  as  is  supposed  to  yield  the  most  on  the 
whole,  just  so  our  national  banks,  except  for  the  legal  requirement 
of  a  minimum  bond  deposit,  invest  as  little  in  the  note  issuing  func- 
tion as  is  consistent  with  the  demands  of  patronage  and  as  much  in 
the  extension  of  deposits  as  the  same  conditions  justify.  While  in 
Europe  to-day,  as  in  America  before  the  war,  it  is  quite  possible  to 
conduct  a  safe  and  profitable  banking  business  in  which  all  liabilities 
take  the  form  of  notes ;  such  an  institution  could  not  survive  in  this 
country  at  all  under  our  national  banking  law. 

That  the  note  issue  is  generally  on  the  margin  of  profitableness 
is  evidenced  by  these  facts.  Many  issues  are  at  or  near  the  mini- 
mum bond  deposit  A  few  banks  maintain  their  bond  deposit 
and  do  not  issue  any  notes  at  all.  State  banks  without  the 
right  of  issue  compete  successfully  with  national  banks  in  the  same 
communities  and  substantially  the  same  class  of  business.  As  a 
result  of  the  essential  unprofitableness  of  note  issues  the  total  volume 
of  notes  rises  with  any  fall  in  the  market  price  of  government 
bonds  and  falls  with  a  rise  in  price  of  these  securities.  In  the  latter 
case  banks  retire  circulation,  retrieve  the  bonds  and  sell  them  for 
the  premium. 

One  of  the  worst  features  of  our  present  system  is  the  fact  that 
it  beclouds  public  understanding  of  the  banking  business,  especi- 
ally of  the  note-issuing  function.  After  forty  years  of  this  sort  of 
paternalism  it  is  not  strange  that  a  considerable  body  of  persons 
take  the  next  plausible  step  and  demand  that  the  government  guar- 
antee the  convertibility  of  the  deposit  liability  as  well. 

More  recently,  as  so-called  deposits  of  government  funds  have 
constituted  a  significant  temporary  addition  to  the  banking  capital, 
there  has  been  a  tendency  for  the  note  circulation  to  rise  as  the 
deposits  decline.  The  bonds,  having  been  held  for  security  of 
special  deposits,  are  often  left  in  Washington  as  a  security  for  new 
notes.  In  so  far  as  the  new  notes  are  used  as  reserves  by  state 
banks,  this  change  in  the  national  bank  liability  from  the  form  of 
public  deposits  to  that  of  notes  may  serve  to  prevent  the  contraction 
of  credit  which  would  have  resulted  from  the  withdrawal  of  deposits 
alone. 

The  foregoing  objections  to  the  bonds  as  the  basis  of  bank 
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note  issues  are  not  removed  by  the  Aldrich-Vreeland  Act  of  1908. 
While  the  new  law  admits  of  circulation  based  on  commercial  paper, 
its  issue  is  hedged  about  by  such  safeguards  as  would  make  it 
available  only  in  the  most  acute  emergencies.  In  the  first  place, 
no  bank  can  issue  notes  on  this  plan  except  it  have  outstanding  circu- 
lation based  on  bonds  to  the  extent  of  forty  per  cent  of  its  capital 
stock.  The  amount  it  may  then  issue  against  commercial  paper 
must  not  exceed  thirty  per  cent  of  its  capital  and  surplus.  The  rate 
of  taxation  on  such  notes  is  so  high  as  to  preclude  possibility  of 
profit  on  the  issue,  and  an  issue  under  such  circumstances  would 
be  an  acknowledgment  of  difficulties  which  no  particular  bank  would 
willingly  make.  Finally,  any  bank  choosing  to  avail  itself  of  the 
new  privilege  of  issue  must  not  only  convince  the  currency  associ- 
ation to  which  it  belongs  of  the  necessity  of  such  action,  but  must 
convince  the  Secretary  of  the  Treasury  as  well,  for  with  him  lies  the 
final  discretion  as  to  the  expediency  of  the  proposed  increase  in 
circulation.  Manifestly,  the  machinery  provided  is  too  cumbrous 
for  use  in  a  real  emergency  if  the  law  is  to  be  obeyed  in  its  letter 
and  spirit. 

The  general  subject  of  currency  reform  is  not  within  the  scope 
of  this  paper,  but  it  may  be  said  that  no  solution  of  that  problem 
will  be  adequate  which  ignores  the  relation  of  the  treasury  to  the 
banks.  Whether  the  outcome  be  a  central  bank  modeled  on  any 
of  the  plans  proposed  or  simply  a  modification  of  the  constitution 
and  relation  of  existing  independent  banks,  the  treasury  hoard  must 
be  abolished,  the  fiscal  operations  must  cease  to  disturb  commercial 
operations,  and  the  Secretary  of  the  Treasury  must  be  relieved  of 
responsibility  for  the  money  market. 
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Years  count  in  a  country  so  new  as  the  United  States,  and  the 
national  banking  system  may  be  regarded  as  one  of  our  time-honored 
institutions.  For  nearly  half  a  century,  the  national  banks  have 
been  dominant  among  the  banks  of  the  United  States,  which  as  a 
whole  measure  more  than  one-third  of  the  banking  power  of  the 
world.  Our  present  national  banks,  the  result  of  the  latest  attempt 
to  establish  banking  by  direct  authority  of  the  federal  government, 
have  long  survived  the  period  allotted  their  predecessors,  the  First 
and  Second  Banks  of  the  United  States;  and  the  existing  federal 
system  of  banks  bids  fair,  if  its  great  prestige  at  this  time  and  past 
record  are  indications,  to  continue  indefinitely  as  the  most  important 
of  the  several  groups  or  classes  of  banks  operating  in  the  field  of 
credit  and  exchange. 

From  the  earliest  days  of  banking  there  has  been  close  intimacy 
between  that  function  and  the  needs  of  government;  in  fact,  banks 
grew  out  of  such  necessities.  The  Bank  of  Venice,  supposed  to 
have  been  formed  in  1171,  was  organized  for  the  purpose  of  funding 
the  public  debt.  The  Bank  of  Genoa,  1407,  had  a  similar  origin; 
while  the  Bank  of  Amsterdam,  1609,  was  organized  to  handle  more 
effectively  the  accumulations  of  light-weight  coins  brought  into 
Holland  through  its  great  foreign  trade  of  that  time.  A  loan  to 
the  government  of  £1,200,000,  its  entire  capital,  was  the  beginning 
of  the  Bank  of  England,  in  1694.  The  present  Bank  of  France, 
which  has  served  the  people  of  that  country  so  well  since  1800,  was 
founded  by  Napoleon  to  act  both  as  a  fiscal  agent  and  an  aid  to 
commerce.  In  our  own  country,  the  Bank  of  Pennsylvania,  1780, 
was  organized  by  patriotic  citizens  almost  solely  with  a  view  to 
financing  the  war  then  in  progress.  The  First  and  Second  Banks 
of  the  United  States  were  most  intimately  related  to  the  fiscal 
requirements   of  the   federal   government;   and,   of  all   examples 
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history  affords,  none  can  match  the  tremendous  necessities  that  led 
to  the  passage  of  the  national  currency  act  of  February  25,  1863, 
from  which  dates  the  beginning  of  our  national  banking  system. 

A  civil  war,  the  costliest  and  most  prodigious  ever  known,  was 
then  in  progress.  The  existence  of  the  United  States  as  a  nation 
was  at  stake.  Wars  mean  expenditure.  They  are  fought  by  the 
army,  the  navy  and  the  treasury.  Without  the  latter,  the  army 
could  never  be  recruited  and  maintained  and  the  navy  would  be 
helpless.  Some  of  the  greatest  battles  of  the  Civil  War  were  fought 
in  the  United  States  Treasury;  and  Hugh  McCulloch,  who  as  the 
first  Comptroller  of  the  Currency,  organized  the  national  banking 
system,  and  later  twice  held  the  treasury  portfolio,  states,  in  his 
"Men  and  Measures  of  Half  a  Century,^'  that,  next  to  Lincoln 
himself,  the  man  most  entitled  to  the  credit  of  saving  the  nation 
was  Salmon  P.  Chase,  Secretary  of  the  Treasury.  Without  any 
previous  financial  experience,  he  was  called  upon  to  provide  ways 
and  means  of  financing  the  war,  and  the  huge  sums  raised  by  the 
various  expedients  which  he  employed  are  appalling  in  their  magni- 
tude even  in  this  day  of  gigantic  figures.  The  public  credit  was  at 
a  very  low  state  immediately  preceding  the  outbreak  of  the  war. 
At  the  close  of  the  year  i860  the  national  debt  was  only  $65,000,000. 
With  bills  maturing  January  i,  1861,  requiring  payment,  the  then 
Secretary  of  the  Treasury  offered  $5,000,000  of  treasury  notes  for 
sale,  and  was  able  to  dispose  of  them  only  after  considerable  effort 
at  twelve  per  cent  per  annum.  At  the  dose  of  the  war  in  1865  the 
total  ascertained  indebtedness  of  the  United  States  was  $2,807,- 

The  federal  charter  of  the  Second  Bank  of  the  United  States 
expired  in  1836,  and  from  that  year  until  1863  the  field  for  the 
circulation  of  bank  notes  was  occupied  by  the  issues  of  state  banks. 
These  at  the  outbreak  of  the  Civil  War  amounted  to  about  $202,- 
000,000,  and  compared  with  specie  were  to  a  large  extent  at  a 
discount  of  from  one  to  five  peroentum.  Lack  of  uniformity  in  the 
paper  currency,  long  recognized  as  one  of  the  evils  growing  out  of 
state  bank  issues,  became  more  troublesome  as  the  war  progressed ; 
and  one  of  the  two  principal  reasons  advanced  in  behalf  of  a  national 
circulation  was  the  desirability  of  securing  a  uniform  bank  currency. 
The  other — ^and  perhaps  the  determining  one — ^was  the  necessity  of 
making  a  broader  market  for  government  bonds. 
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As  early  as  December,  1861,  the  treasury  and  all  the  banks  in 
the  United  States  suspended  specie  payments.  Gold  was  at  a  pre- 
mium and  the  government  was  oUiged  to  resort  to  an  issue  of 
$50,000,000  in  demand  notes.  The  first  kgal  tender  act,  passed 
February  25,  1862,  permitted  the  issue  of  $150,000,000  so-called 
"greenbacks.''  Congress  on  July  11,  1862,  authorized  an  additional 
$150,000,000  in  legal  tenders.  By  the  early  autumn  of  that  year 
the  demand  notes  depreciated  below  specie  by  as  much  as  eleven 
per  cent.  In  the  midst  of  these  issues  of  legal  tenders,  and  with 
the  financial  problems  of  the  war  becoming  more  and  more  difficult, 
the  plan  of  a  national  banking  system  was  taking  shape.  The  first 
official  suggestion  relating  to  it  is  found  in  the  annual  report  of 
Secretary  Chase  to  Congress  in  December,  1861,  at  which  time, 
however,  he  seems  not  to  have  favored  the  organization  of  new 
banks  so  much  as  the  issuance  of  national  notes  to  existing  institu- 
tions, to  be  secured  by  the  pledge  of  United  States  bonds.  The 
absence  of  any  suggestion  in  his  report  favoring  the  establishment 
of  a  banking  system  indicates  clearly  that  the  government  was 
seeking,  above  everything  else,  a  market  for  its  bonds.  Soon  after 
the  report  was  submitted  to  Congress,  Hon.  E.  G.  Spaulding,  a  mem- 
ber of  a  sub-committee  of  the  committee  on  ways  and  means,  entered 
into  correspondence  with  the  Secretary  of  the  Treasury  with  a  view 
to  carrying  out  the  suggestion  contained  in  his  report.  Mr.  Spauld- 
ing enlarged  upon  the  idea  by  drafting  a  bill  based  in  great  part 
upon  the  free  banking  laws  of  several  of  the  states.  The  bill  was 
not  presented  until  July,  1862,  when  it  was  referred  to  the  com- 
mittee on  ways  and  means.  In  the  meantime,  the  treasury  was 
financed  through  issues  of  legal  tender  notes  which  were  immediately 
available.  Another  cause  of  delay  was  the  strong  opposition  of  the 
state  banks  to  the  new  measure.  At  the  beginning  of  1863,  there 
were  1,466  banks  in  the  United  States,  with  an  aggregate  capital 
of  $405,000,000,  and  their  circulation  at  that  time  had  reached 
$238,677,000.  The  time  had  arrived,  however,  when  consideration 
of  the  national  currency  act  could  no  longer  be  postponed.  It  was 
introduced  in  the  house  January  7,  1863,  and  referred  to  the  com- 
mittee on  ways  and  means,  by  which,  largely  owing  to  the  opposition 
of  state  banks,  it  was  reported  adversely.  On  January  26  it  was 
introduced  in  the  senate  by  Senator  Sherman.  It  passed  the  senate 
February   12,   1863,  the  house  agreed  to  it  without  amendment, 
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February  20,  and  it  became  a  law  February  25,  1863,  by  the  signa- 
ture of  President  Lincoln. 

By  this  act,  banks  operating  immediately  under  the  supervision 
of  the  government  were  permitted  to  be  established,  and  they  were 
given  power  to  issue  circulating  notes  secured  by  the  pledge  of 
United  States  bonds  and  guaranteed  by  the  government.  Hugh 
McCulloch,  who  had  long  presided  over  the  State  Bank  of  Indiana, 
was  appointed  Comptroller  of  the  Currency.  No  fitter  selection 
could  have  been  made.  His  long  and  successful  experience  as  a 
banker  and  his  familiarity  with  the  subject,  both  in  theory  and  prac- 
tice, admirably  equipped  him  for  the  responsible  work  of  organizing 
the  new  system.  In  actual  operation,  the  act  of  February  25,  1863, 
soon  proved  to  be  defective  in  several  important  particulars,  chief 
of  which  was  its  failure  to  provide  for  the  redemption  of  bank  notes 
except  at  the  counters  of  the  issuing  banks,  for  which  purpose  they 
were  required  to  maintain  a  reserve  of  twenty-five  per  cent.  One 
of  the  main  objects  of  the  act  was  to  encourage  the  conversion  of 
state  banks  into  national  institutions.  It  was  found  to  be  ineffective 
in  this  direction  because  the  state  banks  were  reluctant  to  abandon 
their  old  names  in  exchange  for  numerical  titles,  such  as  "First," 
"Second,''  "Third,''  etc.  These  objections  and  others  of  a  minor 
character  resulted  in  the  repeal  of  the  act  of  February  25,  1863. 
This  was  done  by  the  act  of  June  3,  1864,  which  was  substantially 
a  re-enactment  of  the  previous  law  with  such  corrections  as  the 
experience  of  a  few  months  of  actual  operation  demonstrated  to  be 
necessary. 

Many  legislative  changes  affecting  national  banks  have  been 
made  since  the  organic  acts  were  passed.    Among  the  earlier,  was 
the  act  of  March  3,  1865,  imposing  a  prohibitive  tax  of  ten  per  cent 
on  the  circulating  notes  of  state  banks.    This  resulted  in  giving  the 
national  banks  exclusive  circulation  privileges,  which  they  enjoy  to 
this  day.     The  tendency  of  later  laws  has  been  to  liberalize  the 
system  as  it  has  developed  strength.    In  1874,  the  system  was  so 
far  regarded  as  a  fixture  that  Congress,  in  passing  some  amendatory 
legislation,  saw  fit  to  declare  "that  the  act  entitled  *An  act  to  pro- 
vide a  national  currency  secured  by  a  pledge  of  United  States  bonds, 
and  to  provide  for  the  circulation  and  redemption  thereof,  approved 
June  3,  1864,'  was  hereafter  to  be  known  as  The  National  Bat\\c 
Act.'  *'    A  national  bank  redemption  agency  was  authorized  by  *^^ 
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act  of  June  20,  1874,  and  this  resulted  in  the  establishment  of  a 
redemption  bureau  in  the  Treasury  Department  at  Washington,  the 
expense  of  which  is  borne  by  the  banks  according  to  the  amounts 
of  circulating  notes  redeemed  for  each  during  the  year.  By  the 
same  act,  the  requirement  that  reserves  be  maintained  against  circu- 
lation was  repealed. 

All  national  banks  are  chartered  for  a  period  of  twenty  years. 
Congress  passed  an  act,  July  12,  1882,  to  enable  national  banking 
associations  to  extend  their  corporate  existence  for  a  further  period 
of  twenty  years  and,  in  1902,  a  similar  act  was  passed.  The  acts 
of  1863  and  1864  limited  the  aggregate  amount  of  circulating  notes 
which  might  be  issued  to  $300,000,000.  This  limit  was  subsequently 
raised  to  $354,000,000  by  the  act  of  July  12,  1870,  and  was  entirely 
removed  by  what  is  known  as  the  "Resumption  Act"  of  January  14, 

1875- 

It  is  hardly  necessary  to  review  step  by  step  the  legislation 
by  which  the  national  banking  laws  have  been  brought  to  their  pres- 
ent satisfactory  state.  The  Act  of  March  14,  1900,  which  gave  finish 
to,  and  rounded  out,  the  system,  has  had*a  greater  influence  upon 
national  banking  than  all  the  legislation  preceding  it.  Under  this 
act  the  minimum  capital  was  fixed  at  $25,000  in  any  place  the  popu- 
lation of  which  does  not  exceed  3,000  inhabitants.  The  former 
minimum  was  $50,000,  and  the  object  of  the  amendment  was  to 
encourage  the  organization  of  small  banks  in  communities  which 
were  denied  banking  privileges  because  of  inability  to  qualify  with 
the  larger  capitalization.  The  provision  was  also  intended  as  an 
inducement  to  the  conversion  into  national  institutions  of  state  banks 
having  a  capitalization  of  less  than  $50,000.  The  act  repealed  the 
former  law  which  authorized  banks  to  take  out  circulation  only  to 
the  extent  of  ninety  per  cent  of  the  market  value  and  not  exceeding 
the  par  value  of  the  bonds  deposited  as  security  therefor,  and  pro- 
vided that  notes  equal  in  amount  to  the  par  value  of  bonds  deposited 
could  afterwards  be  taken  out.  Banks  were  also  permitted  to  take 
out  circulation  up  to  the  full  amount  of  their  capital,  whereas  until 
the  date  of  this  act  a  bank  could  take  out  circulation  only  to  the 
extent  of  ninety  per  cent  of  its  capital.  The  tax  upon  circulation 
was  reduced  from  the  former  rate  of  one  per  cent  per  annum  to 
one-half  of  one  per  cent  per  annum  when  secured  by  two  per  cent 
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bonds  which  the  act  authorized  to  be  exchanged  for  old  issues 
bearing  higher  rates. 

As  the  result  of  the  passage  of  the  Act  of  March  14,  1900,  a 
remarkable  development  has  taken  place  during  the  last  ten  years. 
In  his  report  to  Congress,  December,  1909,  the  Comptroller  of  the 
Currency  stated :  "Since  March  14,  1900,  the  date  of  the  act  author- 
izing the  organization  of  banks  with  a  capital  of  $25,000,  charters 
have  been  granted  to  4,308  associations,  with  an  aggregate  capital 
of  $261,083,300,  a  number  greater  by  691  than  the  number  of  banks 
in  existence  on  the  date  of  the  passage  of  the  act  in  question."  How 
great  an  effect  the  act  has  had  upon  circulation  accounts  is 
shown  by  the  statement  that  on  the  day  it  became  a  law  there  was 
outstanding  $216,374,795  of  notes  secured  by  bonds,  while  on  June 
30,  1910,  the  aggregate  was  $685,517,013.  This  increase  of  $469,- 
000,000  in  circulating  notes  during  the  last  ten  years  has  no  doubt 
had  a  marked  effect  upon  prices  in  the  United  States.  At  times 
there  has  been  evidence  of  redundancy.  This  is  particularly  notice- 
able in  the  redemptions  of  circulating  notes,  which,  during  the  year 
1909,  reached  the  enormous  total  of  $489,923468. 

The  number  of  national  banks  in  operation  June  30,  1910,  was 
7,145.  Their  combined  capital  was  $989,567,114,  surplus  $644,857,- 
482,  undivided  profits  $216,546,125  and  their  circulation  $675,632,- 
565.  Their  individual  deposits  aggregated  $5,287,216,312,  and  their 
combined  resources  were  $9,896,624,696.  The  following  table  from 
the  report  of  the  Comptroller  of  the  Currency  shows  for  1909  the 
banking  power  of  the  United  States  as  indicated  by  the  volume  of 
capital  stock,  surplus,  deposits  and  circulation: 

Number.  Capital.  Surplas,  etc 

National  banks    6393  $933»979.903  $795,077,  I07 

State,  etc.  banks I5*5(^  866*056465  i>039*548*32i 

Non-reporting  banks^ 3,021  55>95i<ooo  a7>975>5oo 

25,512  $1355,987,368  $1,826,600,928 

Deposits.  Circulation.  Total. 

National  banks ■$4,896,462^3  $636,367,526  $7,a6i386,739 

State,  etc.,  banks 9,209,462,780  11,115,067,566 

Non-reporting  banks 389,700,000  473»626,SOO 

$14,495,624,983  $636,367,526         $i8350,58o.^«>S 

^Number  of  banks  and  amounts  estimated. 
Includes  government  deposits. 
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It  will  be  observed  from  the  foregoing  that  in  resources  state 
banks,  trust  companies,  etc.,  ccmibined,  exceed  the  national  banks. 
The  tendency  in  this  direction  during  late  years  has  led  to  some 
agitation  in  favor  of  further  liberalizing  national  bank  laws  so  as  to 
permit  national  banks  to  make  loans  on  real  estate  and  to  accept  some 
other  classes  of  business  which  now  fall  naturally  to  trust  companies. 
There  have  also  been  suggestions  relating  to  a  change  in  the  law 
.  as  to  the  reserves  of  national  banks,  in  order  to  enable  them  to  com> 
pete  with  trust  companies  in  this  respect.  None  of  these  suggestions 
has  taken  form  as  yet,  but  some  of  the  large  national  banks  of  the 
country  have  affiliated  themselves  with  trust  companies  in  such 
manner  as  to  accomplish  rather  effectively  any  object  that  might  be 
attained  by  permission  to  engage  in  business  which  is  now  forbidden 
to  national  banks. 

Although  there  were  in  operation,  June  30,  1910,  7,145  national 
banks,  9,803  have  been  organized  since  the  beginning  of  the  system. 
Complete  figures  are  not  available  for  1910,  but  on  October  31, 1909, 
there  had  been  9,572  national  banks  organized,  of  which  484  were 
eliminated  as  the  result  of  insolvency,  and  2,063  placed  in  voluntary 
liquidation.  At  that  time  the  affairs  of  416  insolvent  banks  had 
been  liquidated,  creditors  having  received  on  the  average  82.29  P^*" 
cent  of  their  claims.  At  the  date  of  failure,  circulating  notes  of 
these  banks  aggregated  $21,228,613,  secured  by  bonds  of  the  par 
value  of  $23,917,150,  from  which  was  realized  $24,811,757,  or  $3,- 
583,144  in  excess  of  the  circulation  for  which  the  bonds  were 
pledged. 

From  the  beginning  of  the  national  system  to  June  30,  1909, 
taxes  paid  on  circulation,  capital  and  deposits  have  aggregated 
$183,662,698.98.  In  the  annual  report  of  the  Comptroller  of  the 
Currency  for  1909,  it  was  shown  that  the  expenses  of  the  currency 
bureau  from  1863  to  that  date  were  approximately  $25,000,000. 
Thus  the  banks  have  paid  to  the  government  over  and  above  the 
cost  of  operation  of  the  currency  bureau,  more  than  $158,000,000. 
The  tax  paid  on  circulation  alone  has  averaged  annually  about  four 
times  the  average  annual  expense  incident  to  the  operation  of  the 
currency  bureau.  This  fact  has  led  to  the  suggestion  that  the  cir- 
culation taxes  should  be  further  reduced.  Even  under  the  liberal 
provisions  of  the  Act  of  March  14,  1900,  allowing  circulation  up  to 
the  par  of  the  bonds  pledged  as  securitv,  there  is  still  only  a  small 
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margin  of  profit  to  the  banks  in  their  circulation  accounts.  In  his 
annual  report  for  1909,  the  comptroller  shows  that,  with  the  market 
price  of  two  per  cent  bonds  at  101.052,  the  profit  on  national  bank 
circulation  is  only  1.334  per  cent.  The  profit  on  circulation  secured 
by  Panama  bonds  with  a  market  value  of  100.595  was  only  1.384 
per  cent,  while  the  profit  on  circulation  secured  by  4s  of  1925  with  a 
market  value  of  117.320  was  l^ii  per  cent. 

A  section  of  the  Currency  Act  of  June  3,  1864,  authorized  the 
use  of  national  banks  as  depositaries  of  public  funds.  This  has  been 
amended  from  time  to  time.  At  present  any  national  bank  may  be 
designated  by  the  Secretary  of  the  Treasury  as  such  depositary. 
The  banks  chosen  are  required  to  secure  public  deposits  by  the 
pledge  of  United  States  bonds  and  otherwise.  The  phrase  in  italics 
was  construed  by  Secretary  of  the  Treasury  Shaw  to  include  state, 
municipal  and  railroad  bonds.  His  construction  was  apparently  con- 
firmed by  Congress  in  the  Act  of  March  4,  1907,  requiring  the  sec- 
retary to  make  public  a  statement  before  the  first  of  January  of 
each  year  of  the  securities  required  during  that  year  for  such  de- 
posits. The  present  Secretary  of  the  Treasury  announced  last  De- 
cember that  for  the  year  1910  he  would  accept  United  States,  Philip- 
pine, Porto  Rican  and  District  of  Columbia  bonds  at  par,  bonds  of 
Hawaiian  Territory  at  ninety  per  cent  of  par,  and  bonds  of  the 
Philippine  Railway  Company  at  ninety  per  cent  of  their  market 
value,  but  not  exceeding  ninety  per  cent  of  par.  June  30,  1910,  there 
were  1,378  depositary  banks,  of  which  414  held  regular  accounts. 
These  latter  are  utilized  mainly  in  the  collection  of  the  revenues  and 
in  making  disbursements.  There  were  964  temporary  or  special  de- 
positaries with  no  other  function  than  to  hold  the  funds  lodged 
with  them.  On  all  special  and  additional  deposits,  that  is  such  as 
are  not  required  by  the  treasury  to  be  maintained  for  its  own  con- 
venience, banks  pay  interest  at  the  rate  of  not  less  than  one  per  cent 
per  annum  on  the  average  monthly  balances.  June  30,  1910,  the 
depositary  banks  held  to  the  credit  of  the  treasurer  and  disbursing 
officers  a  total  of  $52,209,585. 

With  respect  to  the  withdrawal  of  national  bank  circulation, 
the  Act  of  May  30,  1909,  provides  that  not  more  than  $9,000,000 
lawful  money  shall  be  deposited  in  any  one  month  for  that  purpose. 
The  limit  was  formerly  $3,000,000.    This  restriction  does  not  apply 
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to  the  additional  circtUation  authorized  by  the  Emergency  Currency 
Law. 

So  far  as  reserve  requirements  are  concerned,  there  arc  three 
classes  of  national  banks.  Those  in  the  central  reserve  cities  of 
New  York,  Chicago  and  St  Louis  must  maintain  in  their  own  vaults 
against  deposits,  exclusive  of  government  funds,  a  reserve  of  twenty- 
five  per  cent  in  lawful  money.  Those  in  forty-six  reserve  cities  must 
also  keep  twenty-five  per  cent  against  such  deposits,  but  one-half  of 
this  may  be  kept  with  banks  duly  qualified  as  reserve  agents  in  the 
central  reserve  cities.  All  other  banks  are  required  to  have  a  re- 
serve of  fifteen  per  cent,  of  which  three-fifths  may  be  kept  with 
banks  in  either  reserve  or  central  reserve  cities. 

The  interest  bearing  debt  of  the  United  States  on  August  15, 
1910,  aggregated  $913,316,590,  as  follows:  four  per  cent  loan  of 
1925,  $118,489,000;  three  per  cent  bonds  of  1908-18,  $63,945,460; 
two  per  cent  consols  of  1930,  $646,250,150;  two  per  cent  Panama 
bonds  of  1936  and  1938,  $84,631,980.  Roundly,  eighty  per  cent  of 
this  entire  debt  is  held  by  the  national  banks.  They  have  deposited 
with  the  Treasurer  of  the  United  States  $689,123,510  to  secure  cir- 
culation and  $38,314,200  to  secure  deposits  of  public  moneys.  The 
Comptroller  of  the  Currency  estimated  in  his  report  for  1909  that  on 
September  ist  of  that  year,  according  to  reports  of  condition  of 
national  banks,  there  was  evidenced  the  ownership  by  the  banks  of 
other  United  States  bonds  to  the  additional  amount  of  $23,145,640. 
If  the  unpledged  holdings  of  banks  have  not  been  decreased  since 
then  their  present  ownership,  including  bonds  deposited  as  security 
for  circulation  and  public  moneys,  would  aggregate  $750,583,350, 
leaving  only  $162,733,240  held  otherwise  than  by  the  banks.  It  is 
probable,  however,  that  some  of  the  unpledged  bonds  then  reported 
have  found  their  way  to  circulation  accounts  during  the  year.  This 
enormous  holding  of  government  bonds  is  largely  the  result  of  legis- 
lation contained  in  the  Act  of  March  14,  1900.  Among  other  things, 
that  act  provided  for  refunding  the  national  debt,  except  that  por- 
tion of  it  represented  by  the  4s  of  1925,  of  which  there  are  now  out- 
standing $118,489,000.  There  were  refunded:  3s  of  1908-18  to  the 
amount  of  $132,449,900,  4s  of  1907  to  the  amount  of  $441,728,950, 
and  ss  of  1904  to  the  amount  of  $72,071,300,  making  a  total  of 
$646,250,150  bonds  bearing  three  per  cent,  four  per  cent  and  five 
per  cent  interest,  refunded  into  consols  of  1930  bearing  two  per 
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cent  interest.  The  exchange  was  effected  at  a  net  profit  to  the  gov- 
ernment of  $16,551,037.54.  As  the  new  consols  were  favored  in 
circulation  accounts  by  a  reduction  of  the  tax  on  circulation  to  one- 
half  of  one  per  cent  per  annum,  as  against  the  old  rate  of  one  per 
cent,  they  naturally  found  ready  market  with  the  banks.  Out  of  a 
total  issue  of  $646,250,150  consols,  they  have  lodged  at  the  treasury 
either  as  security  for  circulation  or  public  deposits,  $603,916,700. 
The  Panama  issues,  which  have  the  same  circulation  privilege, 
aggregate  $84,631,980,  and  these  were  sold  at  a  premium  of  $2,677,- 
614.83.  The  banks  have  on  deposit  at  the  treasury  $82,321,020  of 
these  bonds  either  as  security  for  circulation  or  deposits.  These 
figures  show  that  the  market  for  our  low  interest  bearing  bonds  has 
been  found  almost  exclusively  with  the  banks.  It  was  always  an 
artificial  market,  resulting  from  special  inducements,  and  was  almost 
wholly  unrelated  to  an  investment  basis.  The  2s  of  1930,  during  the 
period  of  surplus  revenues,  from  1903-1906,  sold  as  high  as  1 10  in  the 
market,  at  which  time  British  consols  bearing  two  and  three-quarter 
per  cent  were  selling  below  90.  Many  banks  purchased  bonds  at 
high  premiums  in  order  to  qualify  as  depositaries  of  public  moneys, 
and  it  has  been  estimated  that  on  the  whole  the  average  cost  to  the 
banks  of  their  enormous  holdings  of  the  consols  is  in  the  neighbor- 
hood of  105.  The  deficient  revenues  in  recent  years  have  resulted 
in  great  withdrawals  of  public  moneys  from  the  banks.  From  as 
high  as  $249,233,643  on  December  27,  1907,  deposits  fell  to  $33,- 
764,569  on  April  5,  1910,  releasing  among  other  securities  many 
millions  in  government  bonds.  With  an  important  avenue  for  their 
use  thus  closed,  prices  fell  to  points  dangerously  close  to  par.  As 
a  result  of  this  decline  it  has  been  estimated  that  banks  have  suf- 
fered a  depreciation  in  premiums  on  government  bonds  anywhere 
from  $25,000,000  to  $30,000,000. 

Such  was  the  state  of  affairs  when  the  Tariff  Act  of  August 
5,  1909,  was  passed,  which  contained  legislation  authorizing  an  addi- 
tional issue  of  $290,569,000  bonds  to  complete  the  construction  of 
the  Panama  Canal.  These  bonds  are  to  bear  interest  at  a  rate  not 
exceeding  three  per  cent.  The  Act  of  June  28,  1902,  authorized 
$130,000,000  Panama  bonds  to  bear  interest  at  the  rate  of  two  per 
cent  per  annum,  and  of  these  $84,631,980  have  been  issued.  As 
shown  above,  with  the  exception  of  a  little  over  $2,000,000,  they 
are  all  owned  by  national  banks  and  were  sold  by  the  government 
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at  prices  ranging  from  102.2778  to  104.036.  Even  before  the  pas- 
sage of  the  Act  of  August  5,  1909,  it  had  become  apparent  that  the 
government  could  no  longer  market  a  bond  bearing  a  rate  as  low 
as  two  per  cent.  The  artificial  market  was  exhausted ;  and,  owing 
to  the  redundancy  following  the  currency  panic  of  1907,  the  national 
banks  were  having  great  difficulty  in  keeping  their  notes  in  drcula- 
tion.  There  had  been  a  great  increase  in  circulation  during  and 
immediately  following  the  panic.  October  i,  1907,  the  outstanding 
bond  secured  circulation  was  $556,101,330.  In  three  months  it  rose 
to  $643459,898;  and,  notwithstanding  the  general  decline  in  busi- 
ness which  was  the  aftermath  of  the  great  disturbance  in  1907,  it 
never  sought  retirement.  Thus  with  circulation  accounts  full  and 
overflowing,  the  bank  market  for  low  interest  bearing  bonds  prac- 
tically disappeared.  When,  therefore,  the  tariff  bill  was  introduced 
in  the  senate  the  chairman  of  the  committee  on  finance  of  that 
body  announced  that  legislation  would  be  required  in  the  pending 
bill  to  change  the  character  of  the  bonds  which  may  be  issued.  He 
admitted  that  the  twos  could  only  be  purchased  by  or  for  the  national 
banks,  and  that  it  would  not  be  possible  to  sell  to  individual  inves- 
tors a  considerable  amount  of  bonds  of  this  character  at  par. 

The  bond  legislation  contained  in  the  Tariff  Act  of  August  5. 
1909,  fixing  three  per  cent  as  the  maximum  rate  of  interest  which 
the  bonds  may  bear,  seems  utterly  to  have  disregarded  the  equities 
involved  in  the  enormous  bank  holdings  of  the  two  per  cent  issues. 
Leaving  the  tax  on  circulation  to  be  secured  by  the  new  bonds  at 
one  per  cent,  it  discriminated  against  the  2s.  The  reduction  in  the 
circulation  tax  by  the  Act  of  March  14,  1900,  was  to  make  refund- 
ing attractive  and  to  induce  the  banks  to  part  with  their  holdings 
of  three  per  cent,  four  per  cent  and  five  per  cent  bonds  in  exchange 
for  the  two  per  cents.  An  increase  of  one  per  cent  in  the  interest 
rate  would  have  required,  in  order  to  establish  a  parity  between  the 
new  bonds  and  the  2s,  that  there  be  also  an  increase  of  one  per  cent 
in  the  tax  on  circulation  secured  by  the  3s.  In  other  words,  to 
place  the  proposed  new  3s  on  the  same  footing  with  the  old  2s,  the 
tax  on  circulation  secured  by  the  former  must  necessarily  be  one 
and  one-half  per  cent,  the  tax  on  the  latter  being  one-half  of  one 
per  cent.  An  effort  to  introduce  some  such  provision  into  the  law 
failed,  with  the  result  that  notwithstanding  the  treasury  was  in  need 
of  funds  to  meet  canal  expenditures,  it  has  never  been  aHe  to  avail 
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itself  of  the  bond  authorization  in  the  tariff  act.  The  Secretary 
of  the  Treasury  was  compelled  to  announce  that  the  Treasury  De- 
partment would  not  issue  any  of  the  new  Panama  bonds  before  the 
next  Congress  had  had  the  opportunity  to  change  the  circulation 
tax,  and  he  declared  that  he  felt  it  a  duty  of  the  government  to  see 
that  the  two  per  cent  bonds  have  the  protection  of  a  parity.  In  the 
meantime  if  treasury  conditions  demanded  it  he  proposed  to  sell 
only  three  per  cent  certificates  of  indebtedness  with  a  term  limited 
to  one  year.  These  latter  were  originally  authorized  by  the  War 
Revenue  Act  of  1898,  and  this  authority  was  confirmed  and  enlarged 
by  the  Tariff  Act  of  August  5,  1909.  No  occasion  has  since  arisen 
for  a  resort  to  temporary  certificates,  but  the  general  fund  of  the 
treasury,  out  of  which  Panama  expenditures  have  been  met,  was 
entitled  to  reimbursement  on  August  15,  191  o,  in  the  sum  of  $121,- 
228,305.66.  Congress  has  not  yet  seen  fit  to  take  any  steps  to  re- 
lieve the  situation,  and  the  bond  authority  of  the  recent  tariflf  act 
is  still  regarded  as  unavailable.  The  disinclination  to  make  the 
necessary  adjustment  of  the  circulation  taxes  is  understood  to  be 
due  to  the  desire  not  to  introduce  any  financial  legislation  into  a 
situation  which  the  National  Monetary  Commission,  authorized  by 
the  Emergency  Currency  Act  of  May  30,  1908,  and  now  engaged  in 
a  study  of  the  currency,  wishes  to  control. 

Following  the  currency  panic  of  1907,  great  pressure  was 
brought  to  bear  upon  Congress  to  amend  the  banking  and  currency 
laws  in  such  manner  as  to  prevent  a  recurrence  of  similar  trouble. 
This  led  to  the  passage  of  "An  act  to  amend  the  national  bank- 
ing laws,  approved  May  30,  1908,^  popularly  known  as  "The 
Emergency  Currency  Law."  It  is  to  expire  by  limitation  on  June 
30,  1914.  Meantime  should  there  be  an  emergency  which  in  the 
opinion  of  the  Secretary  of  the  Treasury  would  justify  additional 
bank  circulation,  it  may  be  taken  out  in  either  of  two  methods  pre- 
scribed by  the  act  as  follows: 

t.  National  banks  occupying  contiguous  territory  may  organize  a  national 
association.    There  must  be  at  least  ten  national  banks  in  each  national  cur- 
rency association,  and  the  aggregate  capital  and  surplus  of  such  national  banks 
must  be  at  least  $5,000,000.    No  national  bank  may  join  a  national  currency 
association  unless  it  has  an  unimpaired  capital,  and  surplus  of  not  less  than 
twenty  per  cent.    After  the  formation  of  an  association  any  national  banW 
belonging  thereto,  whose  outstanding  circulating  notes  actually  issued  agaiiist^ 
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United  States  bonds  amount  to  not  less  than  forty  per  cent  of  its  capital  may 
obtain  additional  circulating  notes  by  depositing  with  the  association  in  trust 
for  the  United  States  any  securities,  including  commercial  paper.  But  addi- 
tional notes  will  only  be  issued  upon  the  recommendation  of  the  Comptroller 
of  the  Currency  and  the  approval  of  the  Secretary  of  the  Treasury,  and  then 
not  exceeding  seventy-five  per  cent  of  the  cash  value  of  the  securities  or  com- 
mercial paper  so  deposited.  There  is  a  proviso  also  that  no  national  bank 
association  shall  be  authorized  in  any  event  to  issue  circulating  notes  based 
upon  commercial  paper  in  excess  of  thirty  per  cent  of  its  unimpaired  capital 
and  surplus. 

2.  National  banks  possessing  the  same  qualifications  as  to  nnimpaired 
capital  and  surplus  required  of  banks  joining  a  national  currency  association, 
and  whose  circulating  notes  outstanding  and  actually  issued  against  United 
States  bonds  are  equal  to  forty  per  cent  of  its  capital  stock,  may  obtain  addi- 
tional circulating  notes  not  exceeding  ninety  per  cent  of  the  market  value  but 
not  in  excess  of  the  par  value  of  bonds  or  other  interest  bearing  obligations 
of  any  state  of  the  United  States,  or  any  legally  authorized  bonds  issued  by 
any  city,  town,  county,  or  other  legally  constituted  municipality  or  district  in 
the  United  States  which  has  been  in  existence  for  ten  years  and  which  for  a 
period  of  ten  years  previous  to  such  deposit  has  not  defaulted  in  the  payment 
of  any  part  of  either  principal  or  interest  of  any  funded  debt  authorized  to  be 
contracted  by  it,  and  whose  net  funded  indebtedness  does  not  exceed  ten  per 
cent  of  the  valuation  of  its  taxable  property. 

State,  city,  town,  county  and  other  municipal  bonds  of  the 
character  described  above  are  also  acceptable  as  security  for  addi- 
tional circulation  taken  out  through  the  medium  of  a  national  cur- 
rency association,  and  will  be  received  by  the  treasury  at  ninety 
per  cent  of  the  market  value,  but  not  exceeding  par.  The  limit  of 
such  additional  circulation  is  placed  by  the  law  at  $500,000,000. 
Additional  circulation  is  subject  to  a  tax  of  five  per  cent  per  annum 
for  the  first  month,  which  is  increased  one  per  cent  per  annum  each 
month  thereafter  until  it  reaches  ten  per  cent.  No  occasion  has 
yet  arisen  for  the  use  of  any  of  this  circulation,  but  the  treasury 
has  made  complete  preparation  for  it  by  having  $500,000,000  printed 
which  is  held  in  stock  ready  for  issuance  in  case  conditions  should 
require  it. 

The  national  banks  of  the  District  of  Columbia  were  the  first 
to  organize  a  currency  association.  They  formed  one  June  18,  1908, 
largely  at  the  instance  of  the  then  Secretary  of  the  Treasury,  who 
desired  that  the  capital  should  set  an  example  for  the  rest  of  the 
country.  No  other  associations  were  organized  until  the  summer 
of  1910,  when  Secretary  MacVeagh  made  an  efFort  to  induce  other 
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sections  of  the  country  to  provide  and  have  ready  a  workable  equip- 
ment so  that  there  might  not  be  any  delay  in  the  event  of  a  necessity 
for  issuing  additional  circulation.  As  the  result  of  this  effort  there 
have  been  formed  currency  associations  in  New  York,  Boston,  New 
Orleans,  Philadelphia  and  Atlanta,  Ga.  As  this  is  being  written 
many  other  sections  have  under  consideration  the  formation  of  asso- 
ciations. 

The  latest  legislation  having  a  bearing  upon  either  national 
banks  or  government  bonds  is  to  be  found  in  the  Act  of  June  25, 
1910,  to  establish  postal  saving  banks.  This  law  authorizes  an  issue 
of  two  and  one-half  per  cent  bonds,  but  they  are  not  available  as 
security  for  national  bank  circulation.  In  case  postal  deposits  should 
reach  any  considerable  figfure  some  portion  of  them  might  be  in- 
vested in  these  bonds,  thus  placing  the  treasury  in  funds  and  avoid- 
ing, for  a  time  at  least,  any  financing  on  account  of  the  Panama 
Canal. 

There  is  also  a  possibility  that  the  proceeds  of  the  two  and  one- 
half  per  cent  bonds  authorized  by  the  postal  savings  bank  law 
might  be  utilized  in  refunding  the  $63,945460  United  States  3s  of 
1908-18  which  are  payable  at  the  pleasure  of  the  government  at  any 
time  before  Augfust  i,  1918.  If  a  central  bank  of  issue  shall  ever 
be  established,  supplanting  the  national  banks  in  their  note  issuing 
functions,  a  very  great  problem  must  be  solved  as  to  the  disposition 
of  the  present  enormous  bank  holdings  of  government  bonds.  It 
is  thought  by  some  that  the  postal  savings  bank  law  may  afford 
relief  in  this  respect ;  but,  in  order  to  do  this,  the  growth  in  postal 
savings  deposits  would  have  to  exceed  anything  that  the  most 
ardent  advocates  of  that  scheme  have  ever  claimed  for  it.  Postal 
saving  banks  have  been  in  existence  in  England  since  1861.  In 
1908,  their  deposits  were  in  the  neighborhood  of  $782,000,000.  It 
may  not  take  so  long  in  the  United  States  to  develop  a  postal  sav- 
ings bank  system  with  that  amount  of  deposits,  but  it  will  probably 
be  many  years  before  this  figure  is  reached.  Nothing  less  than  such 
a  sum  would  suffice  to  relieve  the  banks  of  their  holdings  of  govern- 
ment bonds  should  the  circulation  privilege  be  transferred  to  a  cen- 
tral institution. 

It  will  be  observed  that  the  history  of  national  banking  is  closely 
interwoven  with  that  of  government  bonds.  Forty-seven  years  ago 
the  system  was  established  to  help  make  a  market  for  them.    The 
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banks  rendered  noteworthy  service  in  refunding  the  war  issues 
during  the  period  from  1870  to  1879,  ^^^  finally  under  the  stimulus 
of  the  Refunding  Act  of  March  14,  1900,  they  were  induced  to  be- 
come the  holders  of  a  very  large  part  of  the  national  debt,  their 
ownership  now  representing  four-fifths  of  the  whole. 

In  the  main  the  national  system  has  worked  well.  It  has  un- 
questionably furnished  a  perfectly  secured  and  a  uniform  bank  note 
circulation,  but  it  has  failed  in  one  important  respect.  Circulation 
has  never  been  responsive  to  the  business  requirements  of  the  coun- 
try. It  has  almost  invariably  expanded  when  it  should  have  dimin- 
ished, and  contracted  when  it  should  have  expanded.  Related  as 
note  issues  are  to  government  bonds,  circulation  has  followed  the 
price  of  these  securities  in  the  market  and  not  the  volume  of  busi- 
ness. Lack  of  elasticity  is  the  vital  defect  of  our  bank  currency. 
Chambers  of  conmierce,  bankers'  associations,  congressional  com- 
mittees, comptrollers  of  the  currency  and  secretaries  of  the  treas- 
ury have  for  years  sought  the  solution  of  this  problem.  The  remedy 
is  yet  to  be  found.    Perhaps  the  Monetary  Conunission  will  find  it. 
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ENLARGEMENT  OF  CLEARING  HOUSE  FUNCTIONS 


By  Stanley  Young,  C.P.A., 

Of  Arthur  Young  &  Co.,  C  P.  A,  and  Clearing  House  Examiner, 

Kansas  City,  Mo. 


Though  clearing  houses  have  long  existed,  the  fact  that  these 
associations  were  established  for  one  special  purpose  appears  to  have 
clouded  the  further  fact  that  their  existence  creates  an  organiza- 
tion susceptible  of  uses  other  than  those  at  first  contemplated.  Of 
late  years,  development  has  occurred  in  channels  of  much  import- 
ance and  it  is  interesting  to  note  these  as  indications  of  possibilities 
of  the  future. 

To  Boston  belongs  the  credit  of  the  first  step  in  enlarging  the 
functions  of  a  clearing  house  association  through  the  installation  of 
a  system  for  the  collection  of  country  items.  The  example  set  by 
Boston  has  been  followed  by  other  clearing  houses  with  results  both 
satisfactory  and  economical.  Under  such  a  system  of  what  may  be 
termed  the  country  clearing  house  the  work  of  the  transit  depart- 
ment of  each  bank  is  materially  reduced.  Various  rules  have  been 
or  may  be  adopted  by  the  individual  clearing  house,  but  the  main 
principle  is  in  all  cases  the  same,  viz.,  to  effect  collection  through 
one  channel,  with  the  consequent  advantages  of  saving  in  rate  of 
exchange,  in  postage,  and  in  labor ;  besides  control  is  kept  of  the  dis- 
turbing factor  of  exchange  charges.  Small  items  upon  which  a  mini- 
mum collection  charge  would  be  made  are  thus  collected  as  a  part 
of  a  total  letter  at  a  large  saving  through  pro  rating  the  exchange 
charge,  as  well  as  through  saving  in  office  costs.  It  need  not  be 
pointed  out  that  the  power  exercised  by  such  an  organization,  and  the 
pressure  that  may  be  brought  to  bear  in  lessening  charges  are  great. 
In  consequence  strides  have  been  made  in  the  matter  of  economy  in 
the  collection  department  which  would  have  been  impossible  for  indi- 
vidual banks.  In  Boston  costs  have  now  been  brought  to  a  nominal 
figure  and  in  other  centers  a  large  reduction  has  been  made;  in 
Kansas  City  the  cost  is  now  less  than  half  that  ruling  at  inception 
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of  the  system  in  1905,  and  a  further  reduction  is  being  constantly 
made.  Costs  are  pro  rated  to  each  bank,  so  that  each  is  accurately 
charged  in  proportion  to  the  amount  of  its  items.  The  system  has 
worked  admirably  and  its  advantages  are  obvious,  not  only  in  the 
saving  effected  but  in  the  control  which  can  be  exercised  over  all 
exchange  questions  through  the  organization  now  at  the  disposal  of 
clearing  house  committee.  There  are  few  questions  more  trouble- 
some than  that  of  exchange  and  no  apology  is  required  for  a  system 
and  organization  which  tends  to  lessen  its  difficulties. 

A  movement  of  greater  consequence  has  been  started  through 
th«  installation  of  the  office  of  clearing  house  examiner  in  many 
centers,  and  the  credit  for  this  movement  belongs  to  Chicago.  Much 
has  been  written  with  regard  to  the  general  work  of  clearing  house 
examinations,  but  little  has  yet  been  said  as  to  the  possibility  of 
further  development  through  such  an  office,  more  especially  with 
regard  to  the  question  of  credit  information.  The  original  objects 
sought  in  the  installation  of  the  office  were  to  detect  instances  of 
unsound  banking  in  any  direction,  to  note  duplications  of  borrow- 
ings by  the  same  client  at  different  banks,  and  to  enable  the  clearing 
house  to  take  preventive  rather  than  remedial  measures  by  appl)ring 
an  earlier  remedy  than  is  possible  for  national  or  state  officials,  and 
by  such  early  action  to  remove  unwholesome  conditions  from  any 
bank  in  the  association.  It  has  long  been  recognized  that  no  bank 
can  be  in  unsound  condition  without  hurt  to  the  whole  local  banking 
community ;  the  supervision  of  the  clearing  house  is  therefore  justi- 
fiable and  if  such  supervision  be  sufficiently  close  and  all  irregulari- 
ties be  promptly  checked,  it  becomes  possible  for  the  confidence  of 
the  public  to  be  restored  during  any  unwarranted  run  on  an  indi- 
vidual bank  by  the  announcement  of  clearing  house  support;  panic 
may  be  thus  averted,  and  with  the  examiner's  organization  now 
existing  it  is  practicable  for  the  clearing  house  as  a  body  to  exercise 
such  supervision  of  any  weak  bank  as  to  amount  to  a  virtual  taking 
over  of  its  management  till  it  is  again  in  sound  condition. 

Further  possible  developments  are  now  becoming  apparent. 
We  are  but  at  the  beginning  of  the  era  of  usefulness  of  such  depart- 
ments, and  careful  analysis  tempts  the  belief  that  in  the  extension 
thereof  may  lie  a  partial  solution  of  many  grave  difficulties  that 
beset  our  banking  system. 

Ccmsider  the  question  of  commercial  credits.    Were  our  system 
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such  as  obtains  in  countries  where  commercial  paper  takes  the  form 
of  bills  accepted  by  a  strong  bank,  and  where  an  ultimate  market 
for  the  discounting  of  paper  is  found  in  a  central  bank,  the  position 
would  be  different,  but  we  have  to  deal  with  conditions  as  they 
exist,  and  the  extension  of  the  scope  of  clearing  house  departments 
may  develop  a  national  system  for  disseminating  credit  information 
supplementary  and  superior  to  any  afforded  by  mercantile  agencies, 
or  a  bank's  own  research. 

It  has  unfortunately  been  the  case  that  banks  have  extended 
commercial  credits  largely  upon  the  strength  of  the  borrowers'  own 
unsupported  statements  coupled  with  a  certain  general  knowledge 
on  the  part  of  the  bank.  The  fear  of  losing  what  has  been  profitable 
business  may  prevent  the  banker  from  insisting  upon  evidence  which 
his  own  prudence  suggests  ought  to  be  given.  Every  banker  has 
at  times  extended  credit  beyond  what  his  own  judgment  would  war- 
rant, fearing  that  his  refusal  might  result  in  the  loss  of  a  valuable 
account.  He  decides  to  take  a  certain  risk  in  order  to  retain  what 
has  been  profitable  business. 

If,  however,  the  demand  for  information  be  made  through  an 
examiner,  that  is,  by  the  clearing  house  as  a  body  and  not  by  an 
individual  bank,  borrowers  cannot  refuse  satisfaction.  Time  must 
elapse  before  the  commercial  community  recognizes  and  grows  ac- 
customed to  such  requirements,  but  in  the  meantime  steps  can  be 
taken  to  improve  conditions.  Copies  of  all  borrowers^  statements 
and  other  credit  information  can  be  filed  with  the  examiner  and 
all  new  lines  of  credit  opened  can  be  reported  to  him ;  comparison 
of  statements  with  others  listed  in  his  files  may  lead  to  suspicion  of 
misrepresentation ;  and  there  may  be  in  his  possession  information 
showing  that  the  borrower  contemplated  inadvisable  loans.  In  such 
a  case,  the  examiner  may,  with  the  sanction  of  his  committee,  in- 
struct the  borrower  to  reduce  his  operations.  By  thus  eliminating 
unwholesome  bidding  for  business  by  the  extension  of  unwarranted 
credits,  much  can  be  done  to  improve  the  banking  situation. 

The  experience  of  Kansas  City  shows  that  it  is  feasible  to 
gather  valuable  credit  data;  all  large  borrowers  are  indexed  and 
observed,  and  facts  as  to  their  total  local  obligations  are  quickly 
available  upon  request  for  any  interested  member  of  the  association. 
This,  however,  is  insufficient;  the  enormous  extent  of  the  floating 
of  paper  through  brokers  renders  the  obligations  too  widespread  for 
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control  by  any  one  association.  We  must  look  to  further  methods, 
to  more  stringent  demands  through  the  examiner  and  to  co-opera- 
tion among  clearing  house  associations. 

There  seems  no  reason  why  a  clearing  house  official  should  not 
insist  upon  the  evidence  of  a  certificate  of  certified  public  account- 
ants; unfortunately,  the  principle  is  not  yet  firmly  established  of 
requiring  all  borrowers  to  furnish  such  certificates  though  the  desira- 
bility of  this  is  becoming  increasingly  appreciated.  It  does  not  seem 
too  much  to  hope  that  in  future  borrowers  shall  be  required  to  file 
with  the  clearing  house  examiner  such  certified  statements  together 
with  all  further  evidence  of  their  responsibility,  the  whole  informa- 
tion being  confidential  with  the  examiner,  but  to  be  imparted  by  him 
to  any  bank  interested  in  the  borrower ;  the  examiner  being  careful 
to  determine  the  rights  of  the  bank  seeking  information  before  this 
is  afforded.  The  chief  point  to  observe  is  that  insistence  upon  such 
evidence  of  merit  in  the  extension  of  credit  can  be  effected  through 
a  clearing  house  official  with  better  grace  and  with  more  certain 
results  than  through  an  individual  bank. 

We  must  look  also  to  co-operation  among  clearing  house  asso- 
ciations. Where  independent  audit  has  been  made  and  a  report 
is  on  file  with  one  association,  an  interchange  of  courtesies  would 
render  this  available  for  all  financial  centers.  The  advantages  of 
clearing  house  examinations  and  credit  bureaus  are  now  so  well 
realized  that  it  seems  not  unlikely  they  may  shortly  be  almost  uni- 
versal and  the  interchange  of  information  with  other  associations 
should  prove  an  important  feature  of  the  work. 

Further,  the  suggestion  has  frequently  be'en  made  that  com- 
mercial paper  be  registered.  Should  this  become  the  general  prac- 
tice, and  be  made  a  necessary  step  in  floating  paper,  it  would  seem 
wise  that  the  registrar  should  be  the  clearing  house  of  the  center  in 
which  the  head  office  of  the  concern  is  located ;  and  that  confidential 
information  be  thence  afforded  to  other  clearing  houses.  It  is 
obvious  that  the  organization  afforded  by  clearing  house  offices  of 
this  nature  could  enormously  improve  the  knowledge  of  any  bor- 
rower's standing;  the  gathering  in  one  credit  office  of  all  local  in- 
formation, of  all  facts  learned  by  otlicr  clearing  house  officers,  of 
records  as  to  registered  paper  outstanding,  and  of  accountants' 
reports — ^these  together  would  afford  banks  data  beyond  anything 
yet  acquired  through  mercantile  agencies  or  through  individual 
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research.  In  this,  exists  the  germ  of  a  national  credit  bureau  of 
high  efficiency. 

What  is  true  of  commercial  paper  is  no  less  true  of  individual 
credits  and  of  country-bank  or  rediscounted  paper.  Over-trading 
by  a  firm  or  a  bank  has  long  been  regarded  as  a  menace ;  the  short 
experience  of  concerted  action  by  clearing  houses  has  already  re- 
vealed methods  of  control. 

No  remarks  upon  extension  of  clearing  house  functions  would 
be  complete  without  reference  to  currency  associations.  Much  has 
been  written  on  the  matter  and  it  would  be  out  of  place  to  enter 
here  upon  full  discussion  of  so  large  a  subject.  One  serious  objec- 
tion to  our  present  banking  system  is  the  fact  that  our  commercial 
paper  is  not  a  liquid  asset;  and  whilst  this  fact  remains,  constant 
occasions  will  arise  wherein  the  clearing  house  must  take  action. 
It  need  only  be  asserted  that  it  is  the  duty  of  our  clearing  houses 
to  see  (i)  that  steps  are  taken  to  insure  that  arrangements  become 
operative  during  and  not  after  an  emergency;  (2)  that  methods  are 
adopted  looking  to  what  may  be  regarded  as  a  general  clearing 
house  for  the  country  as  a  whole.  The  pooling  of  reserves  and 
conversion  of  paper  into  liquid  assets  are  insufficient  remedies  un- 
less made  more  than  local ;  otherwise  we  merely  have  a  selfish 
effort  on  the  part  of  each  center  to  fortify  itself  at  the  expense  of 
other  localities. 

It  would  seem  possible,  by  co-operation  of  clearing  houses  and 
the  government, .  to  solve  this  problem  of  converting  commercial 
paper  into  liquid  assets.  The  present  bond-secured  individual  na- 
tional bank  currency  might  be  replaced  by  a  uniform  currency,  and 
this  currency  used  under  proper  restrictions  in  emergencies  under 
joint  control  of  the  government  and  clearing  house  association.  By 
this  means  not  only  would  there  be  a  large  saving  to  the  government 
and  the  banks  in  the  present  costly  process  of  the  printing  and  re- 
demption of  individual  bank  currency ;  but  the  issuance  of  a  familiar 
currency  in  place  of  an  -emergency  issue  of  special  design  in  times 
of  stress  would  tend  to  preserve  confidence.  The  control  of  such 
currency  and  its  method  of  issue  when  eflFected  through  clearing 
houses  would  call  for  careful  attention ;  but  the  principal  fact  to  be 
insisted  upon  is  that  it  is  the  duty  of  our  clearing  houses  to  see  that 
so  long  as  our  present  situation  as  regards  assets  and  currency 
remains  such  as  not  to  operate  effectively  in  time  of  stress,  we  shall 
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at  least  have  ready  an  emergency  remedy.    This  is  a  function  our 
clearing  houses  cannot  afford  to  overlook. 

The  principle  lying  at  the  root  of  all  future  clearing  house  de- 
velopment is  that  of  the  unity  of  interest  of  all  banks.  So  long  as 
each  bank  regards  all  others  only  as  competitors,  and  makes  its  own 
advancement  and  prosperity  the  one  object  to  be  attained,  banking 
will  not  reach  its  highest  development  and  efficiency.  Banking  is 
not  and  ought  not  to  be  an  occupation  merely  for  its  profits.  It 
should  be  placed  on  the  same  basis  as  other  professions ;  the  highest 
development  in  medicine  or  law  is  attained  only  when  the  competi- 
tive and  money  making  features  are  to  a  certain  extent  eliminated, 
and  when  mutual  confidence  is  shown  between  the  members  of  the 
profession.  The  banking  community  is  an  organic  whole,  no  mem- 
ber of  which  can  suffer  without  detriment  to  the  body.  Our  pro- 
gress depends  upon  a  realization  of  this  truth. 
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THE  GROWTH  OF  STATE  BANKS  AND  TRUST 
COMPANIES^ 


By  George  E.  Barnett,  Ph.D., 
Associate  Professor  of  Political  Economy  in  Johns  Hopkins  University. 


One  of  the  most  remarkable  features  of  the  development  o£ 
American  banking  during  the  past  thirty  years  has  been  the  rapid 
growth  of  state  banks  and  trust  companies.  On  May  31,  1882, 
the  last  date  prior  to  April  28,  1909,'  for  which  complete  statistics 
of  the  banking  institutions  of  the  United  States  were  collected,  the 
number  of  state  banks  and  trust  companies  together  was  less  than 
one-half  of  the  nimiber  of  national  banks,  while  on  April  28,  1909, 
the  number  of  state  banks  and  trust  companies  was  nearly  double 
the  number  of  national  banks.  The  resources  of  the  two  classes  of 
banking  institutions  have  undergone  a  similar  but  less  marked  change 
in  relative  amount.  On  May  31,  1882,  the  capital  of  the  state  banks 
and  trust  companies  was  $116,790,000,  and  their  deposits,  in  round 
numbers,  $450,000,000,  approximately  one-fourth  of  the  capital 
and  two-fifths  of  the  deposits  of  the  national  banks  at  the  same  date, 
while  on  April  28,  1909,  the  capital  of  the  state  banks  and  trust 
companies  was  nearly  seven-eighths  of  that  of  the  national  banks, 
and  their  deposits  were  somewhat  greater. 

Even  if  we  separate  the  state  banks  and  the  trust  companies, 
it  appears  that  each  class  has  had  a  remarkable  growth  as  compared 
with  that  of  the  national  banks.  State  banks  and  trust  companies 
are  not  separated  in  the  statistics  compiled  by  the  Comptroller  of 
the  Currency  from  the  returns  made  in  1882  by  banking  institutions 
to  the  Commissioner  of  Internal  Revenue.  In  the  same  year,  how- 
ever, the  Comptroller  of  the  Currency  received  reports  of  thirty- 

>Thls  paper  Is  based  on  material  collected  by  the  writer  for  the  National 
Monetary  Commission,  and  which  will  be  published  more  In  detail  In  the  publica- 
tions of  the  Commission. 

'The  statistics  concerning  state  banks,  trust  companies  and  private  banks  for 
May  81,  18^2,  were  collected  under  an  act  of  Congress  Imposing  a  tax  on  the 
capital  and  deposits  of  banks.  This  law  was  repealed  on  March  8,  1883.  The 
statistics  for  April  28,  1909  were  gathered  for  the  National  Monetary  Commission 
by  the  Comptroller  of  the  Currency  and  the  state  bank  supervisors. 
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four  trust  companies  with  a  capital  of  $22,800,000  and  deposits  of 
$165400,000. 

Statb  Banks  and  Trust  Companies 

Capital  Dexx>dU 

Number.          (in  MilUont).  (in  UiUioaa). 
May  31,  i883>  State  banks  and 

trust  companies x,oia              116.79  45^ 

April  28,  1909^  Sute  banks  ...  11,319              416.06  aj9^ 

April  aS,  1909^  Trust  companies    1,079              3^7^  a^ia 

National  Banks 

Capital  Deposits 

Number.         (in  MiUkmt).  (in  Millions). 

July  X.  i88j  2,239  477a  1,1317 

April  28.  1909  6,893  933-9  4.636.47 

There  is  reason  to  believe  that  these  reports  covered  practically 
all  the  trust  companies  then  engaged  in  business.  The  number  of 
state  banks  in  operation  in  1882  may  therefore  be  put  at  978  with 
a  capital  of  $94,ocx),cxx)  and  deposits  of  $286,ocx),ooo.  On  April 
28,  1909,  there  reported  to  the  National  Monetary  Commission 
11,319  state  banks  with  a  capital  of  $4i6,ooo,(xx>  and  deposits  of 
$24(X),0(X),ooo — ^an  increase  since  1882  in  number  of  some  10400 
banks,  in  capital  of  $320,cxx),(xx>,  and  in  deposits  of  $2,i(X),cxx),cxx). 
During  the  same  period  the  increase  of  national  banks  in  number 
was  4,654,  in  capital,  $46o,0(X),(XX),  and  in  deposits,  $3,5cx>,(x»,cxx). 
It  will  be  noted  that  the  increase  of  the  state  banks  in  number  was 
more  than  double  that  of  the  national  banks,  but  the  increase  in 
capital  and  in  deposits  was  only  about  two-thirds  of  that  of  the 
national  banks.  In  all  three  respects,  however,  the  percentage  of 
increase  was  much  greater  for  the  state  banks. 

Increase  from  1882  to  1909 

Stote  Trust                   National 

Banks.  Companies.              Banks. 

Number    10,341  1,045                 4.^54 

Capital    $322,000,000  $340,000,000  $456,ooaooo 

Deposits    2,114,000,000  2,647,000,000  3,505,000,000 

The  increase  of  the  trust  companies  from  1882  to  1909  in 
number  was  1,045,  ^^  capital,  $340,000,000,  and  in  deposits,  $2,647,- 
ooo,(xx).  The  increase  of  the  trust  companies  in  all  three  respects 
was  less  than  that  of  the  national  banks,  but  in  capital  and  deposits 
it  was  approximately  three-fourths  of  that  of  the  national  banks. 
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The  percentage  of  increase  was  encwmously  greater  in  all  items 
than  that  of  the  national  banks. 

Both  for  the  state  banks  and  the  trust  companies,  this 
increase  has  been  by  no  means  equally  distributed  over  the  whole 
period  since  1882.  The  number  of  state  banks  showed  little  increase 
until  1886.  From  1,207  *^  that  year,  it  rose  until  in  1893  it  amounted 
to  3,700.  From  1893  until  1898,  the  increase  was  very  small,  the 
number  standing  at  4,062  m  1898.  The  period  from  1898  to  1909 
was  marked  by  a  prodigious  increase  in  the  number  of  state  banks. 
From  4,062  in  1898  the  number  rose  by  1909  to  11,319— an  increase 
of  over  7,000  banks  and  of  179  per  cent.  The  capital  of  the 
3,965  state  banks — ^ninety-eight  per  cent  of  the  total  number  in 
operation — whose  reports  were  compiled  by  the  Comptroller  of 
the  Currency  in  1898  was  $233,600,000,  and  their  deposits  were 
$900,000,000;  while  in  1909  the  capital  of  the  11,319  state  banks, 
whose  reports  were  compiled  by  the  National  Monetary  Commis- 
sion, as  has  been  noted  above,  was  $416,000,000,  and  their  deposits 
$2,392,000,000 — ^an  increase  in  capital  of  seventy-eight  per  cent, 
and  in  deposits  of  i6£>  per  cent. 


Increase  from  1898  to  190$^ 

Statb  Banks. 

Trust  Coiipanibs. 

National  Banks. 

Absolute 

u 

pi 

Absolute 
IncreaM. 

u 

1  ^ 

Absoluts 
Increase. 

£  *^ 

Number 

Capital 

DepoaU 

7.2S7 
$182,400,000 
1,493.000,000 

170 

78 

166 

^      679 

$202,000,000 

1,700,000,000 

no 

X26 

iSS 

^      3.309 

$304,000,000 
a.636.000,000 

13a 

'The  period  from  1898  to  1909  was  also,  without  question,  the 
period  of  greatest  increase  in  the  number  and  resources  of  the 
trust  companies.     The   statistics  of  the  trust  companies  cannot, 
however,  be  exactly  ascertained  for  1898.    In  that  year,  according 
to  the  report  of  the  Comptroller  of  the  Currency,  there  were  246 
trust  companies,  with  a  capital  of  $101,000,000  and  with  deposits 
exclusive  of  bankers'  deposits,  of  $662,000,000.     The  reports    oi 
trust  companies  in  the  Comptroller's  report  for  1898  were,  hovy- 
ever,  incomplete,  and  it  may  be  estimated  from  the  unofficial  reports 
in  the  bankers'  directories  that  the  number  of  trust  companies  v%ra.s 
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about  400,  and  that  their  capital  was  $160,000,000,  and  their  de- 
posits $1,100,000,000.  According  to  the  reports  made  to  the 
National  Monetary  Commission,  on  April  28,  1909,  nearly  1,100 
trust  companies  were  actively  engaged  in  business  and,  as  has  been 
noted  above,  these  trust  companies  had  a  capital  of  $362,000,000, 
and  deposits  of  $2,800,000,000,  an  increase  of  170  per  cent  in  number, 
126  per  cent  in  capital,  and  155  per  cent  in  deposits. 

The  national  banks  experienced  also  a  rapid  increase  both  in 
number  and  in  resources  during  the  same  period.  On  February  18, 
1898,  the  number  of  national  banks  was  3,594,  with  capital  of 
$629,000,000,  and  deposits,  exclusive  of  bankers'  deposits,  of  $2,- 
000,000,000.  On  April  28,  1909,  the  number  of  national  banks  was 
6,893,  with  capital  of  $933,000,000,  and  deposits,  exclusive  of 
bankers'  deposits,  of  $4,636,000,000,  an  increase  in  number  of 
ninety-two  per  cent,  in  capital  of  forty-eight  per  cent,  and  in 
deposits  of  132  per  cent.  It  will  be  noted  that  in  none  of  these 
respects  was  the  rate  of  increase  as  great  as  in  that  for  the  state 
banks  or  the  trust  companies. 

In  considering  the  causes  of  the  remarkable  growth  of  state 
banks  and  trust  companies  outlined  above,  it  will  be  desirable  to 
consider  separately  the  two  classes  of  banking  institutions,  although, 
as  will  be  pointed  out  in  detail  later,  the  state  banks  and  trust 
companies  are  in  certain  important  respects  practically  a  single 
class. 

State  Banks. — Since  private  and  national  banks  as  well  ad  state 
banks  are  banks  of  discount  and  deposit,  the  disproportionate 
increase  of  state  banks  noted  above  must  be  explained  by  their 
superior  advantages  over  one  or  both  of  the  classes  competing 
with  them.  It  must  be  noted,  however,  that  the  national  and  private 
banks  have  almost  exclusive  fields  of  operation,  for  very  "few 
private  banks  have  a  capital  sufficiently  larg^  to  enable  them  to 
organize  under  the  national  bank  act.'  The  state  bank,  on  the  con- 
trary, is  a  rival  of  both  the  private  and  the  national  bank,  since 
the  amount  of  capital  required  in  most  of  the  states  to  incorporate 

*Tbe  1.497  private  banks  which  reported  to  the  National  Monetary  Commission 
on  April  28,  1009,  had  a  capital  of  $27,000,000,  or  an  arerage  capital  of  118.030. 
Of  the  385  private  banks,  whose  capital  for  the  year  1909  is  reported  In  the  official 
state  reports,  232  had  a  capital  of  less  than  $15,000  and  only  72  had  a  capital  of 
as  much  as  $25,000.  Until  the  passafi^e  of  the  act  of  March  14,  1900  the  smallest 
permissible  capital  for  a  national  bank  was  $50,000,  and  since  theft  It  has  been 
$25,000. 
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a  bank  under  the  state  banking  laws  is  small  enough  to  make  it 
possible  for  private  banks  to  become  incorporated  if  they  desire 
to  do  so.  The  causes  which  have  led  to  the  increase  of  state  banks 
may,  therefore,  be  divided  into  two  oategories  according  as  they 
have  been  influential  in  giving  the  state  bank  an  advantage  over 
the  private  or  over  the  national  bank. 

Private  banks  fulfil  in  the  American  banking  system  two  dis- 
tinct functions, — first,  as  an  adjunct  of  the  brokerage  business  in 
the  large  cities,  and  second,  as  a  means  of  furnishing  credit  in  small 
communities  chiefly  in  agricultural  sections.  It  is  in  the  latter 
of  these  capacities  that  the  small  state  banks  compete  with  the 
private  banks. 

The  number  of  private  banks  increased  very  rapidly  from  1877, 
the  earliest  date  for  which  complete  data  are  accessible,  to  i888. 
In  1877  there  were  2,432  private  banks  in  the  United  States  and 
by  1888  the  number  had  increased  to  4,064.  Since  1888  the  increase 
in  the  number  of  private  banks  has  been  very  small.  In  1909  only 
4,407  such  banks  were  reported  by  the  bankers'  directories.  This 
check  to  the  increase  in  the  number  of  private  banks  has  come 
about  despite  the  constant  increase  in  the  number  of  brokers'  banks. 
If  the  number  of  private  banks  in  the  states  of  New  York,  Massa- 
chusetts, Pennsylvania  and  Illinois,  in  which  the  great  mass  of 
private  banks  are  brokers'  banks,  are  deducted  from  the  total 
number  of  private  banks  the  remaining  number  is  less  in  1909  than 
it  was  in  1888.  It  appears  probable  that  the  number  of  private 
banks  in  the  United  States  apart  from  the  brokers'  banks  is  not 
at  the  present  time  more  than  one-half  of  the  number  in  1888. 

Ehiring  the  same  period,  the  number  of  small  state  banks  has 
increased  with  great  rapidity.  In  1888  the  number  of  state  banks 
with  less  than  $50,000  capital  was  747,  while  in  1909  the  number 
of  state  banks  with  a  capital  of  less  than  $50,000  was  8,980,  and 
the  number  of  state  banks  with  a  capital  of  less  than  $25,000  was 
5,878.  Approximately  one-half  of  the  state  banks  in  operation  in 
1909  had  a  smaller  capital  than  that  required  for  the  organization 
of  a  bank  under  the  national  bank  act. 

This  rapid  increase  in  the  number  of  small  state  banks  is  to 
be  explained  partly  by  the  fact  that  depositors  prefer  to  deal  with 
incorporated  banks.  The  development  of  the  state  banking  laws 
since  1888  has  given  the  state  bank  in  most  of  the  states  superior 
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credit  to  that  possessed  by  the  private  banks.  In  a  few  states,  the 
lowering  of  the  amount  of  capital  required  for  the  incorporation 
of  state  banks  has  been  responsible  for  the  greater  relative  growth 
of  small  state  banks. 

Another  factor  of  importance  in  the  displacement  of  the  private 
bank  by  the  small  state  bank  has  been  the  increasing  number  of 
laws  regulating  in  one  way  or  another  the  conduct  of  business  by 
private  banks.  These  provisions  vary  widely  in  the  different  states. 
In  some  private  banks  are  forbidden  to  use  a  corporate  name.  In 
others  they  are  required  to  use  on  their  signs  and  advertising 
matter  the  words  "private*'  or  "unincorporated."  In  a  third  group 
of  states,  private  banks  may  not  use  the  word  "bank'*  on  their 
signs  or  advertisements.  In  a  fourth  group,  an  attempt  has  been 
made  to  subject  the  private  bank  to  the  same  supervision  and  regu- 
lation as  the  state  bank.  This  attempt  has  not  on  the  whole  met 
with  great  success.  The  essential  feature  in  the  regulation  of 
banks,  both  under  the  national  bank  act  and  under  the  state  bank- 
ing laws,  is  the  requirement  that  banks  shall  have  a  specified  mini- 
mum capital.  This  capital  is  regarded  as  a  buffer  between  the 
losses  which  the  bank  may  suffer  and  the  deposits  of  the  bank.  In 
a  number  of  states  private  banks  are  required  at  present  to  have 
a  capital  stock,  but  this  provision  does  not  yield  satisfactory  results, 
since  the  banker  may  engage  in  other  enterprises,  and  may  thus 
incur  an  indebtedness  which  may  fall  upon  the  assets  of  the  bank. 
In  a  few  states  an  attempt  has  been  made  to  meet  this  difficulty  by 
providing  that  the  depositors  of  the  bank  shall  have  a  first  lien 
on  the  assets  in  case  of  the  insolvency  of  the  owner.  A  half  dozen 
states  have  gone  even  further  and  have  prohibited  individuals  from 
carrying  on  the  business  of  banking.  The  result  of  these  provi- 
sions, taken  as  a  whole,  has  been  to  induce  or  compel  many  persons 
about  to  engage  in  the  business  of  banking  to  incorporate  undet 
the  state  banking  laws  rather  than  to  engage  in  the  business  as  an 
individual  or  as  a  firm. 

Apparently  the  development  of  state  banking  regulation  has 
given  a  great  stimulus  to  the  growth  of  small  banks.  The  period 
from  1899  to  1909  was  marked  by  a  greater  increase  in  the  number 
of  banks  than  any  other  period  of  similar  length  in  the  history  of 
the  United  States.  The  number  of  national  and  state  banks  in- 
creased from  7,763  in  1899  to  18,212  in  1909.    A  very  large  part 
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of  tnis  increase^  both  of  national  and  state  banks,  was  of  banks 
with  less  than  $50,000  capital.  From  1899  to  1909,  the  number 
of  state  banks  with  a  capital  of  less  than  $50,000  increased  from 
2,529  to  8,980.  Until  1900  national  banks  were  not  incorporated 
with  a  smaller  capital  than  $50,000.  On  September  i,  1909,  there 
were  in  operation  2,197  national  banks  with  a  smaller  capital  than 
$50,000.  Of  the  total  increase  of  10,449  ^^  ^^^  number  of  national 
and  state  banks  from  1899  to  1909,  8,548  were  banks  of  less  than 
$50,000.  The  period  from  1899  to  1909  was  marked,  therefore,  in 
the  banking  history  of  the  United  States  pre-eminently  by  the 
increase  in  the  number  of  small  banks.  In  this  development  the 
national  banking  system  has  shared  to  some  extent  through  the 
amendments  made  to  the  national  bank  act  by  the  act  of  March  14, 
1900,  but  a  very  large  part  of  the  increase  in  the  number  of  small 
banks  was  of  banks  of  less  than  $25,000  capital. 

The  following  table  shows  the  ntunber,  in  1909,  of  state  banks 
of  less  than  $25,000  capital  classified  according  to  capital: 

Capital  Number 

$5,000  or  less  414 

Over  $5,000,  less  than  $10,000 240 

$10,000,  less  than  $15,000 3.029 

$15,000,  less  than  $20,000 1,420 

$20,000,  less  than  $25,000 775 

These  banks  are  by  no  means  evenly  distributed  among  the 
various  states.  The  following  table  shows  the  number  of  banks  of 
less  than  $25,000  capital  by  groups  of  states: 

New  England  o 

Eastern  States  36 

Southern  States  1,786 

Middle  Western   1,596 

Western  States  2^55 

Pacific  States  205 

It  will  be  noted  that  such  banks  are  numerous  in  the  Southern, 
Middle  Western,  Western,  and  Pacific  states.    The  entire  absence 
of  such  banks  in  the  New  England  states  and  the  small  number 
of  them  in  the  Eastern  states  is  partly  to  be  accounted  for  by  the 
fact  that,  in  some  of  these  states,  state  banks  are  not  chartered  atwl 
in  others  the  amount  of  capital  required  is  large,  but  the  chief 
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reason  is  that  the  economic  conditions  in  these  sections  do  not 
make  such  banks  profitable.  The  greatest  development  of  such 
banks  is  found  in  the  more  sparsely  settled  agricultural  districts. 

The  growth  of  large  state  banks  (t.  e.  banks  with  a  capital 
sufficiently  large  to  enable  them  to  incorporate  under  the  national 
bank  act),  while  by  no  means  so  striking  as  that  of  the  small  state 
banks,  presents,  when  compared  with  the  growth  of  the  national 
banks,  significant  and  noteworthy  features.  In  1877  the  number 
of  state  banks  with  a  capital  of  $50,000  and  over  was  634,  and  the 
number  of  national  banks  was  2,080.^  In  1909  there  were  in  operation 
2,610  state  banks  with  a  capital  of  $50,000  and  over  and  4,773 
national  banks  with  the  same  amount  of  capital.  The  absolute  in- 
crease in  the  number  of  the  state  banks  of  this  class  has  been  some- 
what less  than  the  increase  in  the  number  of  national  banks,  but  the 
percentage  of  increase  has  been  very  much  greater ;  moreover,  since 
1888  the  absolute  increase  in  number  of  the  state  banks  of  this 
class  has  been  practically  the  same  as  that  of  the  national  banks. 

The  more  rapid  growth  of  the  state  banks  of  this  class  than 
of  the  national  banks  appears  to  be  due  chiefly  to  two  advantages: 

In  the  first  place,  the  state  banks  in  practically  all  of  the 
states  have  the  power  to  loan  on  real  estate,  and,  as  is  well  known, 
the  national  banks  do  not  possess  this  power.  All  banks,  however, 
are  not  equally  desirous  of  having  power  to  loan  on  real  estate. 
The  banks  in  the  larger  cities  and  towns  do  not  ordinarily  care  to 
loan  largely,  if  at  all,  on  real  estate,  since  they  can  occupy  their 
funds  fully  in  local  commercial  loans.  Also  the  banks  in  the  more 
newly  settled  parts  of  the  country  ordinarily  prefer  not  to  loan  on 
real  estate  since  the  value  of  land  in  such  sections  is  not  stable.  The 
desire  to  loan  on  real  estate  is  greatest,  therefore,  among  the  banks 
located  in  the  smaller  places  in  those  sections  where  the  value  of 
agricultural  land  is  most  stable. 

Secondly,  the  reserve  requirements  in  the  state  banking  laws 
in  one  way  or  another  are  far  more  liberal  than  the  requirements 
under  the  national  bank  act.  In  a  large  number  of  the  states,  banks 
either  are  not  required  to  hold  a  reserve  against  savings  and  time 
deposits,  or  the  reserve  which  must  be  held  against  such  deposits  is 

*  since  tbe  passage  of  the  act  of  March  14,  1900,  national  banks  may  be  Incor- 
porated with  a  capital  of  $25,000.  For  the  relative  Importance  of  state  and 
national  banks  with  a  capital  of  $25  000  and  less  than  $50,000,  see  p.  144. 
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very  smalL  Also  in  those  states  which  require  the  same  reserve 
against  all  deposits  the  reserve  is  usually  lower  than  that  required 
by  the  national  bank  act.  Such  provisions  are  particularly  advan- 
tageous to  those  banks  which  have  a  considerable  amount  of  time 
and  savings  deposits,  since  the  national  banks  are  required  to  carry 
the  same  reserve  against  demand,  time  and  savings  deposits. 

On  the  other  hand,  there  are  certain  advantages  in  incorpora- 
tion under  the  national  bank  act.  The  chief  of  these  are  the  supe- 
rior credit  of  the  national  bank  and  the  profit  to  be  made  on  note 
issue.  For  many  years  after  the  Civil  War,  the  national  banks 
were  practically  the  only  incorporated  banks  of  discount  and  deposit 
in  many  of  the  states.  It  was  well  known  that  these  banks  were 
supervised  and  regulated.  State  banks,  on  the  contrary,  until  quite 
recently  in  most  of  the  states  were  under  no  supervision  and  were 
incorporated  on  practically  the  same  terms  as  manufacturing,  mining 
and  other  ordinary  corporations.  The  national  banks  came,  there- 
fore, to  have  a  much  higher  standing  with  depositors  than  the  state 
banks.  In  recent  years,  with  the  development  of  the  state  bank- 
ing systems,  the  state  banks,  in  many  of  the  states,  have  come  to 
have  almost,  if  not  quite,  as  high  a  standing  as  the  national  banks. 
In  so  far,  however,  as  the  business  of  a  bank  is  with  persons  or 
banks  in  other  states,  the  national  bank  has  an  advantage  over 
the  state  bank,  since  the  residents  of  one  state  are  ordinarily  not 
acquainted  with  the  provisions  of  the  banking  laws  of  another 
state,  while  they  know  the  general  character  of  the  provisions  of 
the  national  bank  act. 

This  advantage  is  greater  for  the  larger  banks  than  for  the 
small  ones,  since  the  smaller  banks  have  relatively  less  business 
with  persons  or  banks  in  other  states.  The  wider  credit  of  the 
national  bank  is  a  particularly  important  consideration  to  the  pro- 
moters of  banks  in  the  newly  settled  states  who  wish  to  sell  stock 
to  residents  of  other  states,  since  it  is  much  easier  to  secure  the 
investment  by  non-residents  in  the  stock  of  a  national  bank  than 
in  the  stock  of  a  state  bank. 

The  second  chief  advantage  in  incorporation  under  the 
national  bank  act  is  that  a  certain  amount  of  profit  may  be  obtained 
from  note  issue.  It  was  the  large  profit  to  be  obtained  from  the 
issue  of  notes  which  in  1865  and  the  years  immediately  succeeding 
induced  the  great  mass  of  state  banks  to  incorporate  under  the 
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national  bank  act.  The  increasing  price  of  United  States  bonds 
led,  however,  by  1880  to  a  great  reduction  in  the  profit  on  bank 
note  circulation  and,  as  a  consequence,  from  1882  to  1891  the  cir- 
culation fell  off  rapidly.  A  decline  in  the  price  of  bonds  caused  a 
slow  increase  from  1891  to  1899.  Since  the  passage  of  the  act  of 
March  14,  1900,  the  profit  on  note  issue  has  been  larger  and  a 
great  increase  in  the  circulation  has  resulted.  The  profit  at  present, 
however,  is  by  no  means  equal  to  the  great  profits  which  caused 
the  conversion  of  the  state  into  national  banks  in  the  period  from 
1865  to  1870.  As  estimated  by  the  Comptroller  of  the  Currency 
the  profit  on  note  issues  in  October,  1909,  was  1,334  per  cent  in  ex- 
cess of  six  per  cent  on  the  investment.  A  bank  with  a  capital  of 
$100,000  may  secure  a  maximum  profit  of  $i>334  from  a  note  issue. 

Some  of  the  factors  noted  above  vary  in  strength  according 
to  the  size  of  the  place  in  which  the  bank  is  located,  according  to 
the  economic  development  of  the  section  of  the  country,  or,  finally, 
according  to  the  class  of  business  which  any  particular  bank  wishes 
to  do.  But  certain  general  conclusions  as  to  their  net  result  may 
be  drawn. 

In  the  first  place,  the  net  advantages  of  incorporation  under 
the  state  banking  laws  are  relatively  greater  for  banks  of  small 
capital  than  for  those  of  large  capital.  The  following  table  shows 
the  number  of  state  and  national  banks  in  operation  in  1909  with 
a  capital  of  $25,000  and  over,  classified  according  to  capital : 

^    .^  ,.      .  Number  of  Number  of 

CftpiuliMtion.  NaUoDAl  BankB.  Sute  Banlo. 

^Sfioo,  less  than  $50,000  3,157  3.10a 

$5Q>ooo^  less  than  $100,000 ^,214  1.549 

$100,000  and  over 2,559  i|06i 

It  will  be  noted  that  the  number  of  state  banks  with  a  capital 
of  $25,000,  and  less  than  $50,000,  is  much  larger  than  the  number 
of  national  banks  with  the  same  capital;  but  that  in  the  class  of 
banks  with  a  capital  of  $50,000,  and  less  than  $100,000,  the  national 
banks  are  the  more  numerous.  The  number  of  national  banks  with 
a  capital  of  $100,000  and  over  is  two  and  a  half  times  the  number 
of  state  banks  of  the  same  capital.  Only  203  of  the  state  banks  in 
operation  in  1909  had  a  capital  as  large  as  $200,000,  while  652 
of  the  national  banks  had  a  capital  of  $250,000  and  over. 
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In  the  second  place,  as  is  shown  in  the  following  table,  the 
number  of  large  state  banks,  i.  e.,  state  banks  with  a  capital  of 
$25,000  and  over,  in  operation  in  1909,  is  much  greater  relatively 
to  the  number  of  national  banks  in  some  sections  of  the  country 
than  in  others: 


Number  of  National 

Number  of  State 

Banks  with  a 

Banks  with  a 

Capital  ot  $35,000 

Capital  of  $35,000 

and  over. 

and  over. 

New  England  States 

484 

19 

Eastern  States   

I.S67 

410 

Southern  States  

1406 

1^22 

Middle  Western  States  ... 

1.997 

2JS4 

Western  States  

I»I2I 

616 

Pacific  States 

395 

681 

It  will  be  noted  that  the  number  of  state  banks  of  this  class 
is  larger  than  the  number  of  national  banks  in  the  Southern,  Middle 
Western,  and  Pacific  states,  and  that  the  number  of  state  banks 
of  this  class  is  very  small  in  the  New  England  states  and  much 
less  than  the  number  of  national  banks  in  the  Eastern  and  Western 
states. 

Trust  Companies, — In  any  consideration  of  the  causes  respon- 
sible for  the  great  growth  of  trust  companies  in  recent  years,  it 
must  be  borne  in  mind  that  a  very  large  number  of  the  so-called 
trust  companies  either  entirely  lack  the  power  to  engage  in  a  trust 
business  or  have  not  cared  to  use  this  power.  In  Massachusetts, 
for  example,  a  state  in  which  a  notable  development  of  trust  com- 
panies has  occurred  within  the  past  twenty  years,  no  state  banks 
have  been  incorporated  for  many  years,  and  a  very  large  number 
of  the  trust  companies  do  only  a  banking  business.  In  fact,  a  trust 
company  in  Massachusetts,  before  it  may  act  as  a  trustee,  must  be 
specially  authorized  by  certain  state  officials.  Of  the  forty-eight 
trust  companies  in  business  in  Massachusetts  on  November  i6,  1909, 
only  twenty-six  had  trust  departments.  Similarly  in  Maine  and  Ver- 
mont no  state  banks  have  been  incorporated  in  recent  years  and 
many  of  the  so-called  trust  companies  are  state  banks  in  all  except 
name. 

Even  in  several  of  those  states  where  both  state  banks  and  trust 
companies  are  incorporated  the  preference  for  organization  under 
the  trust  company  law  is  not  due  chiefly  or  largely  to  the  desire 
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to  carry  on  a  banking  and  trust  business  in  combination,  but  to 
the  greater  liberality  of  the  trust  company  law  in  its  regulation 
of  the  banking  business.  Despite  the  fact  that  there  has  been  for 
some  years  a  gradual  assimilation  of  the  regulations  relating  to 
the  two  classes  of  institutions,  in  many  of  the  states  the  regula- 
tions relating  to  the  banking  business  of  the  trust  companies  are 
less  restrictive  than  those  relating  to  the  state  banks.  In  New  York, 
for  example,  where  the  increase  of  trust  companies  in  number  and 
resources  in  the  past  ten  years  has  been  much  larger  than  that  of 
either  the  national  or  state  banks,  there  is  no  doubt  that  the  more 
liberal  reserve  requirement  for  the  trust  companies  has  been  a 
factor  of  considerable  importance  in  their  growth.  It  is  note- 
worthy that  the  great  increase  in  the  number  of  trust  companies 
has  occurred  in  comparatively  few  states,  notably  in  the  New  Eng- 
land states.  New  York,  Pennsylvania  and  Indiana.  In  some  of 
these  states,  state  banks,  as  has  been  noted,  are  not  incorporated, 
and  in  others  there  are  significant  differences  in  the  regulations  to 
which  state  banks  and  trust  companies  are  subjected. 

It  cannot  be  doubted,  however,  that  there  is  for  many  banking 
institutions  a  distinct  advantage  in  combining  the  trust  and  the 
banking  business  and  that  this  has  been  a  factor  of  great  import- 
ance in  the  growth  of  trust  companies.  The  growth  of  the  various 
forms  of  trust  business  will  be  the  chief  factor  in  the  future  increase 
of  these  companies  since,  as  has  been  noted  above,  in  practically 
all  the  states  there  is  a  growing  disposition  to  assimilate  the  regu- 
lations of  the  banking  business  whether  carried  on  by  a  trust  com- 
pany or  a  bank. 

Since  many  so-called  trust  companies  are  state  banks  except 
in  name,  and  since  in  many  of  the  states  the  trust  companies  are 
to  all  intents  and  purposes  not  a  distinctive  class  of  banking  insti- 
tution but  merely  state  banks  which  may  engage  also  in  a  trust 
business,  in  order  to  measure  fully  the  growth  of  state  banking,  it 
may  be  worth  while  to  combine  the  numbers  of  the  two  classes 
of  institutions.  Since,  however,  the  trust  companies  are  usually 
of  large  capital,  it  will  be  sufficient  to  consider  the  result  obtained 
by  combining  the  number  of  state  banks  and  trust  companies  with 
a  capital  of  $100,000  and  over. 

There  were  in  the  United  States  in  1909,  1,781  state  banks  and 
trust  companies  with  a  capital  of  $100,000  and  over,  and  2,559 
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national  banks  of  the  same  capital.  The  trust  companies  and  the 
state  banks  of  this  class  are  more  numerous  than  the  national  banks 
only  in  the  Pacific  Group.  In  the  Eastern  states,  however,  the 
disparity  in  numbers  is  not  great.  The  smallest  number  of  state 
banks  and  trust  companies  compared  with  the  national  banks  in  this 
class  is  found  in  the  New  England  and  Western  states.  In  neither 
of  these  groups  is  the  number  of  state  banks  and  trust  companies 
with  a  capital  of  $100,000,  and  over  more  than  one-third  of  the 
number  of  national  banks  of  the  same  dass. 
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By  H.  M.  p.  Eckardt, 
Saranac  Lake,  N.  Y. 


At  the  1910  convention  of  the  Alabama  Bankers'  Association, 
held  in  Birmingham  in  May,  one  of  the  speakers,  whose  topic  was 
'*State  Banks  and  Their  Branches,"  closed  a  condemnatory  address 
with  the  words:  "We  believe  the  days  of  the  branch  bank  are 
numbered."  Two  months  later,  at  Cooperstown,  Hon.  E.  B. 
Vreeland  told  the  bankers  of  New  York  State,  at  their  convention : 
"No  one  will  ever  live  to  see  the  day  when  the  branch  banking 
system  which  prevails  in  Canada  and  in  Germany  and  in  England 
and  in  France  will  be  tolerated  by  the  people  of  the  United  States." 

I  am  sure  that  there  are  a  considerable  number  of  people  in 
the  various  states  whose  opinions  differ  from  those  of  the  authorities 
I  have  quoted.  Those  who  have  closely  followed  the  course  of 
banking  affairs  must  have  noticed  that  the  branch  bank  idea  has 
made  respectable  progress.  As  is  always  the  case  when  a  reform 
struggles  with  hostile  laws  and  against  the  opposition  of  established 
interests,  it  finds  expression  in  a  variety  of  ways.  Thus,  some 
bankers  who  desired  to  bring  a  number  of  banking  institutions  into 
cohesion  have  sought  to  attain  their  ends  through  purchasing  the 
stock  of  other  banks  and  controlling  them  through  stock  ownership. 
There  are  some  cases  wherein  a  practical  banker  has  had  himself 
elected  or  appointed  to  the  presidency  or  management  of  a  group  of 
banks  in  a  certain  state  or  territory  without  his  owning  a  majority 
of  the  shares  of  the  several  units.  Then,  the  holding  company 
method  has  been  employed  in  some  instances;  and  in  a  number  of 
states  small  branch  banks  are  operated  under  a  sort  of  grudging 
toleration  from  the  legislatures.  It  can  be  said  that  nowhere  in  the 
country  are  the  branch  institutions  suffered  to  develop  all  the  func- 
tions which  they  should  exercise  in  order  to  attain  their  highest 
usefulness;  nowhere  is  a  branch  bank  allowed  to  develop  to  the 
dimensions  that  would  fit  it  for  taking  care  of  a  large  part  of  the 
commerce  and  industry  of  a  state  or  geographical  division. 

In  his  address  to  the  New  York  State  bankers,  from  which  I 
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have  already  quoted,  Hon.  Mr.  Vreeland  said  further:  "The 
economies  of  the  branch  banking  system  are  such  that  no  other 
system  can  live  beside  it.  It  is  just  as  sure  as  the  sun  will  rise 
to-morrow  that  the  branch  banking  system,  if  taken  up  in  the 
United  States,  would  in  the  end  drive  out  of  existence  all  the  banks 
in  every  city  and  town  in  the  country  outside  of  the  great  financial 
centers.    That  is  the  experience  of  the  world." 

If  this  statement  means  anything  it  is  a  confession  that  the 
system  of  local  single-office  banks  is  wasteful  in  operation,  and  it 
seems  to  me  that  it  sets  forth  one  reason  why  branch  banks  are 
inevitable.  When  a  banking  system  is  wasteful  it  is  the  stockhold- 
«ers,  borrowers  and  depositors  who  suffer  from  the  circumstance, 
and  as  soon  as  they  realize  the  fact  its  doom  is  sealed. 

It  should  be  said  here  that  it  is  not  their  economical  operation 
alone  that  has  enabled  the  branch  banks  to  displace  the  small  local 
banks  in  England,  Germany  and  France.  The  branch. institutions 
are  cleaner,  more  efficient,  and  they  provide  better  opportunities 
for  the  clerks  and  officers;  they  give  a  better  and  more  complete 
service  to  the  localities  in  which  they  work.  To  illustrate  this  latter 
statement,  I  give  the  following  comparison:  In  the  United  States 
at  the  present  time  it  is  not  difficult  to  find  cases  like  the  following : 
There  will  be  a  town  of  say  2,500  or  3,000  people  which  has  a  little 
national  bank  or  perhaps  two  of  them.  Surrounding  this  town  at 
distances  ranging  from  three  to  twenty  miles  are  seven  or  eight 
small  villages,  the  largest  of  which  may  have  1,000  or  1,200  popula- 
tion. Not  one  of  these  small  places  has  a  bank.  The  banks  in  the 
larger  place  at  the  center  draw  deposits  from  them  all  and  perhaps 
do  some  discounting  for  a  few  of  the  principal  business  men  in  the 
outlying  villages.  Also,  in  the  large  town  are  a  few  manufacturing 
concerns  which  cannot  get  all  the  accommodation  they  need  from 
the  two  local  banks  because  the  banks  are  too  small.  Consequently 
they  are  forced  to  borrow  in  New  York  or  Boston. 

If  that  locality  were  served  by  branch  banks  of  the  Canadian 
j)attern  there  would  be  in  the  central  town  branches  of  perhaps 
three  large  institutions ;  and  five  or  six  of  the  outlying  villages  would 
be  provided  with  branches  or  sub-branches.     The  manufacturers 
would  borrow  at  home ;  they  would  not  be  compelled  to  go  to  Neiw^ 
York  or  Boston.     Everybody  in  any  of  these  places,  and  the  pros- 
perous farmers  in  the  tributary  districts   who  possessed  good  ch^jr- 
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acter  and  a  respectable  standing,  could  borrow  for  legitimate  needs. 
The  country  people  would  have  excellent  facilities  for  depositing  in 
banks  that  had  their  confidence. 

So  it  is  because  of  the  combination  of  economical  operation 
and  the  provision  of  superior  facilities,  that  the  branch  banks  have 
crowded  out  the  local  banks  in  other  countries.  Another  reason  is 
found  in  their  stability  during  crises.  The  stage  coach  has  been 
superseded  by  the  steam  railway  in  America;  and  it  is  quite  likely 
that  for  the  very  same  reasons  the  local  banks  will  in  the  course  of 
time  be  obliged  to  give  place  to  branch  institutions.  When  the 
bankers  get  a  clearer  idea  of  the  advantages  that  will  accrue  to  them 
through  the  conversion  of  their  single-office  banks  into  branches, 
and  when  the  people  get  a  better  conception  of  what  properly  con- 
stituted branch  banks  would  do  for  them  it  is  to  be  expected  that 
progress  in  that  direction  will  be  accelerated. 

In  the  meantime  it  is  worth  while  to  take  note  of  the  progress 
that  has  been  made.  Now  it  should  be  observed  that  mere  size 
counts  for  much  in  the  operation  of  branch  banks.  Large  figures 
give  prestige,  and  a  widely  spread  system  of  branches  makes  for 
stability  when  the  central  administration  is  good.  The  different 
industries  which  the  banks  finance  are  not  confined  within  the 
borders  of  particular  states ;  and  branch  banking  will  never  give  the 
best  account  of  itself  while  the  operations  of  each  bank  are  circum- 
scribed by  the  boundaries  of  a  particular  state,  no  matter  how  large 
and  populous  the  state  may  be. 

However,  we  find  that  the  federal  laws  are  almost  prohibitive. 
A  newly  organized  national  bank  may  not  establish  branches.  In 
his  article  which  appeared  in  the  "Financier"  of  May  28th,  1910,  Mr. 
W.  J.  Fowler,  Deputy  Comptroller  of  the  Currency,  says:  "The 
operation  of  a  branch  by  a  national  bank  of  primary  organization, 
while  not  prohibited  in  expressed  terms,  is  prohibited  by  implication, 
and  the  courts  have  held  that  what  is  implied  is  as  effective  as  that 
which  is  expressed.'*  When  a  state  bank  which  operates  branches  is 
converted  into  a  national  bank  it  may  continue  to  operate  its 
branches  under  the  national  system,  but  prestunably  it  may  not  open 
new  branches  or  extend  itself  further  in  that  manner.  Mr.  Fowler 
states  that  up  to  and  including  July  23d,  1908,  there  were  but  four 
instances  of  state  banks  with  branches  converting  themselves  into 
national  banks  and  continuing  to  operate  the  branches. 
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The  first  conversion  was  on  March  14th,  1907.  It  was  that  of 
a  bank  in  Mississippi  with  $75,000  capital  and  one  branch.  The 
second  state  bank  to  convert  also  belonged  to  Mississippi.  It  had 
$50,000  capital  and  one  branch.  Conversion  took  place  on  May 
31st,  1907;  the  branch  was  discontinued  on  February  6th,  1909,  and 
the  concern  was  placed  in  voluntary  liquidation  on  April  ist,  1910. 
A  third  Mississippi  state  bank  with  $50,000  capital  and  one  branch 
was  converted  on  February  21st,  1908.  The  fourth  conversion  was 
that  of  an  Oregon  institution  with  capital  of  $50,000  and  one  branch. 
It  occurred  on  July  23d,  1908. 

On  February  5th,  1910,  the  Bank  of  California,  with  capital 
of  $4,000,000  and  four  branches,  was  converted  into  a  national  bank. 
This  is  the  first  instance  of  a  branch  bank  of  real  importance  operat- 
ing under  the  national  laws;  and  its  course  will  be  watched  with 
great  interest.  Its  capital  and  resources  are  large  enough  to  give 
it  prestige  throughout  the  whole  Pacific  coast.  If  it  and  other 
banks  were  but  permitted  to  open  branches  where  they  pleased  and 
were  suffered  to  operate  them  without  being  subjected  to  harassing 
taxes,  prohibitions  and  restrictions,  it  is  practically  certain  that  they 
would  rapidly  enlarge  their  capitals  and  extend  into  hundreds  of 
small  places.  The  business  men  and  small  borrowers  in  those 
places  might  then  expect  to  get  accommodation  at  rates  perhaps 
two-thirds  as  high  as  they  at  present  pay  to  private  banks  and  other 
small  local  institutions. 

Among  the  state  banks  operating  branches  the  Corn  Exchange 
of  New  York  occupies  a  prominent  place.  The  New  York  State 
laws  are  not  favorable  to  branch  banking.  Taxation  is  high  and  the 
stipulation  that  $100,000  capital  shall  be  allotted  to  each  branch  is 
irksome.  In  other  countries  where  the  branch  system  is  authorized 
and  supported  by  the  laws  it  is  not  attempted  to  regulate  the  capital- 
ization of  the  branches.  It  would  be  impossible  to  do  so.  The 
balance  due  by  the  branch  to  the  parent  bank,  or  that  due  by  the 
parent  bank  to  the  branch,  fluctuates  constantly  in  response  to  the 
operations  of  the  bank's  customers.  Thus  an  important  borrower 
at  the  branch  may  discount  $300,000  worth  of  paper,  and  upon 
completing  the  advance  the  branch  will  owe  head-office  on  baU 
ance  $250,000.  Then  in  due  course  the  loan  is  paid  off  and  some 
special  deposits  are  received,  with  the  result  of  throwing  the  balance 
on  the  other  side — ^head-office  may  owe  the  branch  $200,000.    There 
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are  many  quiet  localities  where  there  is  practically  no  demand  for 
loans  on  discounts  and  where  deposits  constitute  almost  the  whole 
business  of  the  bank.  For  example,  in  a  rich  Eastern  agricultural 
district  a  branch  might  have  $600,000  or  more  deposits,  and  it  may 
not  be  able  to  lend  more  than  $50,000,  no  matter  how  earnestly  the 
manager  seeks  for  good  borrowers.  To  force  the  parent  bank  to 
provide  $100,000  capital  for  a  branch  of  this  type  is  an  economic 
blunder.  The  branch  already  has  over  half  a  million  of  capital 
which  it  cannot  use  at  home.  When  legislators  pass  laws  of  this 
kind  they  have  in  their  minds  the  idea  that  the  branch  banks  arc 
merely  contrivances  for  drawing  the  resources  of  the  interior  locali- 
ties to  the  financial  centers.  So  they  create  a  set  of  conditions 
under  which  it  is  next  to  impossible  for  the  banks  to  give  good 
facilities  to  small  places.  It  would  be  a  wiser  policy  to  encourage 
the  establishment  of  sound  banks  in  very  small  places  and  to  super- 
vise their  head-offices  so  as  to  ensure  that  they  provide  properly  and 
satisfactorily  for  the  financial  needs  of  the  localities  served  by  their 
branches.  There  are  no  means,  other  than  through  branch  banks, 
of  providing  satisfactory  facilities  for  small  places.  Doubtless 
because  of  the  uncongeniality  of  the  laws  the  Com  Exchange  Bank 
has  not  spread  its  branches  into  the  country  districts.  Its  score  of 
offices  are  found  in  the  various  districts  of  New  York  city. 

Considerable  interest  attaches  to  the  chain  of  one  hundred  or 
more  state  banks  in  Georgia  which  are  combined  under  the  one 
presidency.  Apparently  these  institutions  are  held  together  merely 
by  the  fact  that  they  have  a  common  president.  They  represent 
what  might  be  styled  a  banking  federation.  Each  unit  preserves  its 
separate  identity ;  and  if  the  president  were  to  resign  or  die  presum- 
ably the  federation  might  break  up.  There  is  in  this  arrangement 
a  certain  degree  of  cohesion  between  the  parts,  and  it  should  be 
possible  to  transpose  or  transfer  surplus  funds  from  one  part  of  the 
system  to  another  when  the  occasion  for  doing  so  arose,  just  as  the 
funds  of  a  branch  bank  are  thrown  from  one  end  of  the  system  to 
the  other  in  response  to  the  demands  of  the  industries  and  trades 
financed  by  the  bank.  But  the  tie  in  the  Georgia  case  is  personal. 
It  is  an  instance  of  the  one-man-power  which  is  far  too  common  in 
United  States  banking.  In  Canada  it  is  the  bank,  and  not  the  local 
manager,  the  general  manager,  or  the  president,  that  commands  the 
fealty  of  the  men.    The  bank  has  its  history  and  traditions  extending 
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b^ck  for  fifty,  sixty,  or  eighty  years.  The  managers  and  presidents 
succeed  each  other  while  the  bank  grows  and  develops,  spreading 
itself  gradually  into  all  the  provinces  and  abroad  into  foreign  coun- 
tries. This  great  impersonal  thing— the  bank — is  what  the  men 
serve.  The  best  of  them  watch  its  progress  from  month  to  month 
and  glory  in  its  greatness. 

So  the  Georgia  aggregation  can  hardly  be  regarded  as  a  branch 
bank.  It  is  interesting,  however,  as  an  illustration  of  one  method 
by  which  the  branch  bank  idea  is  finding  expression  under  discour- 
aging laws.  Last  year  in  his  annual  report  the  Wisconsin  Bank 
Commissioner  registered  a  vigorous  protest  against  the  operations 
of  a  holding  company  in  Minneapolis  which  had,  he  said,  acquired 
control  of  more  than  forty  banks  in  Wisconsin,  Minnesota,  and  the 
Dakotas.  One  ground  of  objection  was  that  these  controlled  banks 
proceeded  to  lend  their  funds  to  parties  outside  the  state  in  which 
they  were  located.  Of  course  there  are  serious  objections  to  this 
method  of  doing  business.  But  it  is  merely  another  illustration  of 
how  an  irresistible  force  will  break  through  or  circumvent  hostile 
laws.  In  the  railroad  and  industrial  worlds,  capital  has  been  allowed 
to  concentrate  itself  and  then,  by  means  of  agencies  and  branches, 
to  dififuse  its  operations  over  huge  territories.  In  time  banking 
must  be  suffered  to  take  the  same  course  if  the  customers  of  the 
banks  in  the  United  States  are  to  have  the  same  advantages  that 
bank  customers  in  other  countries  enjoy. 

Though  it  is  objectionable  in  some  respects,  the  Minneapolis 
holding  company  plan  is  preferable  to  that  wherein  one  individual 
proceeds  to  acquire  control  over  a  number  of  banking  institutions 
through  purchasing  a  majority  of  the  stock.  There  are  two  sets  or 
cliques  of  great  financiers  in  New  York  City  credited  with  possessing 
control  of  chains  of  important  banks  in  their  own  city  and  outside. 
When  practised  by  financiers  of  a  different  grade,  this  method  of 
concentrating  banking  capital  may  do  considerable  damage.  Thus 
the  activities  of  the  Heinze-Morse  group  of  financiers  in  acquiring 
control  of  other  banks  had  something  to  do  in  precipitating  the  1907 
panic.  Chains  of  banks  formed  after  this  fashion  have  no  resem- 
blance to  properly  constituted  branch  banks.  Sometimes  the  finan- 
ciers who  form  them  do  so  with  the  object  of  enlarging  the  scope  of 
their  own  borrowings.  While  the  separate  entity  of  each  institu- 
tion  is   preserved,   there   is   no   economy   of   administration    and 
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operation  such  as  is  secured  under  the  branch  system.  It  merely 
means  the  extension  of  the  domination  of  an  individual  or  a  set  of 
individuals  over  a  number  of  institutions,  and  the  influence  in 
question  may  often  enough  be  of  an  undesirable  or  evil  character. 

In  studying  the  banking  development  of  the  Western  states 
one  meets  several  phases  of  this  process  of  individuals  acquiring 
chains  of  banks.  But  in  the  West  they  call  them  strings  rather 
than  chains.  Thus  a  news  item  may  state  that  so  and  so  of  Blank- 
ville  has  bought  a  string  of  banks  in  the  northern  part  of  the  state. 
This  gives  the  idea  that  the  transaction  was  somewhat  similar  to 
one  involving  the  purchase  of  a  drove  of  cattle  or  a  number  of 
bams  and  stables.  Needless  to  say,  such  an  aggregation  of  banks 
would  not  bear  the  slightest  resemblance  to  the  great  branch  banks 
of  Canada,  England,  France,  or  Germany;  and  their  operations 
cannot  properly  be  regarded  as  branch  banking  among  the  state 
banks. 

We  now  come  to  the  consideration  of  the  small  branch  institu- 
tions operating  in  a  number  of  the  states,  which  have  very  moderate 
capitals  and  only  a  few  branches.  In  many  cases  these  should  be 
designated  as  local  banks  rather  than  branch  banks;  but,  speaking 
technically,  if  a  little  concern  of  this  description  operates  but  one 
branch,  it  becomes  a  branch  bank.  Some  of  them  appear  to  have 
been  weak,  struggling  affairs  which  established  one  or  two  branches 
in  near-by  towns  in  the  hope  that  the  branches  might  be  able  to 
supply  the  parent  bank  with  enough  new  deposit  money  to  permit  it 
to  meet  its  obligations.  Sometimes  these  so-called  branch  banks 
fail,  and  ruin  and  disaster  come  upon  the  hapless  creditors  who 
trusted  them.  These  accidents  also  serve  to  bring  branch  banking 
into  disrepute.  The  State  of  Alabama  recently  had  some  unpleasant 
experiences  which  led  the  president  of  the  Bankers'  Association 
to  say : 

It  is  with  regret  that  I  report  that,  growing  out  of  the  failure  to  carry 
out  and  enact  into  law  the  resolutions  passed  at  Mobile,  we  have  had  a  chain 
of  bank  failures  in  Alabama.  Several  Alabama  communities  have  lost  the 
savings  of  a  lifetime  .  .  .  and  all  the  banks  have  come  more  or  less 
under  suspicion.  Your  able  ex-president,  W.  P.  G.  Harding,  in  his  annual 
address  at  Mobile,  said  in  substance:  "While  we  have  in  this  state  some 
notable  examples  of  the  successful  operation  of  branch  banks,  it  appears 
that  their  success  has  been  due  entirely  to  the  excellent  character  of  the 
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management,  and  it  seems  imperative  that  we  should  have  a  law  in  Alabama 
regulating  the  establishment  of  branch  banks  in  the  future." 

For  all  those  who  are  interested  in  this  subject  of  branch  bank- 
ing among  the  state  banks,  the  report  of  proceedings  of  the  Alabama 
bankers'  1910  meeting,  as  given  in  the  New  York  "Financier,"  con- 
tains valuable  data.  I  have  not  seen  the  question  so  exhaustively  dis- 
cussed in  any  other  convention  report.  Although  the  Birmingham 
convention  recorded  itself  in  a  condemnatory  manner  towards 
branch  banking — probably  for  the  reason  that  many  of  the  examples 
of  branch  operation  coming  under  the  immediate  observation  of 
the  members  had  not  been  calculated  to  win  their  admiration  or 
respect — the  arguments  were  not  all  turned  in  the  one  direction. 
Mr.  S.  S.  Broadus,  President  of  the  Tennessee  Valley  Bank,  gave 
a  comprehensive  and  instructive  description  of  the  evolution  of  a 
single-office  bank  into  a  branch  concern  operating  twelve  offices. 
He  related  how  he  spent  the  year  1891  in  the  office  of  the  Louisville 
Banking  Company  "studying  how  a  great  city  bank  is  managed/^ 
Graduating  from  this  school,  he  opened,  in  1892,  in  Florence  under 
the  name  of  the  Merchants  Bank,  and  conducted  the  institution  as  a 
single-office  bank  for  five  years.  In  1897  a  branch  was  established 
at  Tuscumbia,  a  county  seat;  then  at  Scottsboro,  another  county 
seat,  and  at  intervals  of  a  little  over  a  year  successive  new  branches 
were  added  to  the  system  until  in  1910  there  were  twelve  branches 
besides  the  head  or  parent  office.  In  1908,  the  name  of  the  bank 
was  changed  to  Tennessee  Valley  Bank.  The  head  office  had 
been  transferred  from  Florence  to  Decatur  in  1904.  The  capital  is 
$200,000.  The  following  is  said  to  have  been  the  policy  adopted  in 
establishing  branches : 

In  locating  our  branch  points  I  have  never  gone  to  places  already  having 
sufficient  banking  facilities,  but  generally  to  smaller  points  entirely  lacking 
such.  As  a  matter  of  fact,  of  pur  thirteen  points  not  half  of  them  could 
permanently  sustain  a  small  independent  bank,  while  a  branch  of  our  large 
strong  bank  can  take  excellent  care  of  the  banking  needs  of  a  small  com- 
munity, which  at  the  same  time  is  a  desirable  part  of  the  business  as  a  whole. 

Mr.  Broadus*  characterization  of  his  $200,000  institution  as  "a 
large,  strong  bank"  will  perhaps  bring  a  smile  to  the  faces  of  bankers 
and  others  accustomed  to  the  Canadian  branch  banks  with  capitals 
ranging  from  $2,000,000  to  $14,000,000  and  branch  systems  com- 
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prising  from  fifty  to  two  hundred  offices.  But  he  means  doubt- 
less that  his  bank  is  large  in  comparison  with  the  local  institutions 
which  it  meets  competitively  in  the  small  places  of  the  Tennessee 
Valley. 

In  regard  to  stockholding,  the  management  has  aimed  at  having 
desirable  business  men  at  each  branch  point  purchase  a  small  interest 
in  the  institution;  but  a  large  holding  by  any  one  interest  is  not 
encouraged.  To  quote  the  president:  *There  is  but  the  one  cor- 
poration with  stock  in  it  owned  by  selected  persons  at  our  various 
points,  some  owning  only  one  or  two  shares  and  seldom  any  more 
than  ten.  Then,  at  each  point  it  is  endeavored  to  have,  from 
among  the  local  shareholders,  not  less  than  one  director."  This 
latter  policy  would  not  be  practicable  in  the  case  of  a  bank  with 
numerous  branches.  For  either  the  directors  would  be  so  merely  in 
name,  or  the  benefits  attendant  upon  concentration  of  management 
would  be  largely  lost 

One  of  the  differences  between  branch  banking  and  local 
banking  is  seen  at  once  when  the  question  of  an  office  building  comes 
up.  Mr.  Broadus  says:  "In  opening  a  small  branch  bank  I  have 
always  borne  in  mind  that  the  influence  of  the  local  shareholders 
will  naturally  tend  towards  an  expensive  building  *to  help  the  town.' 
For  instance,  they  always  urge  a  two-story  building  at  least."  If 
the  bank  is  to  be  a  commercial  success  its  managers  must  fight 
against  extravagance  and  waste  just  as  the  managers  of  other  com- 
mercial ventures  are  obliged  to  do.  The  commercial  and  industrial 
development  of  a  small  locality  is  not  usually  permanently  promoted 
by  the  erection  there  of  a  bank  building  more  expensive  than  the 
bank  can  afford. 

The  staff  is  selected  from  country  villages  and  no  young  men 
are  employed  who  ever  worked  in  a  bank,  because  of  the  president's 
wish  that  they  shall  get  their  methods  and  inspiration  from  him.  It 
is  worth  while  noting  here  that  the  large  Canadian  branch  banks 
draw  their  recruits  to  a  large  extent  from  country  villages.  They 
enter  the  bank  at  the  age  of  seventeen  or  thereabouts  and  are  trained 
in  the  bank's  system  and  methods.  The  Canadian  banks  also  import 
many  youths  from  Scotland  and  England,  because  they  cannot  get 
enough  juniors  in  Canada.  They  bring  over  juniors  who  are  started 
at  say  $250  per  year,  and  ledger  men  and  clerks,  not  over  twenty- 
three  or  twenty-four,  with  experience  in  bank  work,  and  give  them 

(634) 


Digitized  by 


Google 


Branch  Banking  Among  the  State  Banks  157 

$600  or  $7cx>.  Both  classes  get  regular  increase  of  salary  every 
year. 

In  the  case  of  a  small  branch  of  a  state  bank  it  appears 
that  the  office  will  probably  be  started  with  but  one  man,  and  he 
perhaps  taking  charge  fresh  from  his  duties  as  clerk  in  a  country 
store.  In  Canada  no  branches  are  started  with  less  than  two  men, 
as  the  banks  consider  it  absolutely  necessary  to  have  present  in  the 
office  an  employee  other  than  the  manager  to  serve  as  a  check  upon 
him. 

The  following  account  tells  something  of  the  method  of  report- 
ing to  head  office  used  by  the  branches  of  the  Tennessee  Valley 
Bank,  and  it  can  perhaps  be  taken  as  applying  to  other  well-con- 
ducted branch  banks  operating  in  country  districts  under  state 
control : 

With  the  exception  of  a  journal  at  each  point,  our  books  of  original 
entry  are  put  up  in  impression  copy  pads  or  in  pen  writer  form.  For  instance, 
after  the  daily  check  and  deposit  record  has  been  written  up  in  full,  the 
individual  entries  posted  to  the  individual  ledger,  and  the  totals  to  the 
general  ledger,  the  original  sheets  are  carefully  copied  into  an  impression 
book,  and  then  mailed  to  me  at  Decatur,  reaching  my  desk  next  morning. 
Similarly  as  to  a  discount  sheet  at  each  branch  point,  this  sheet  showing  any 
loans  made  during  the  day.  A  penwriter  sheet  sent  daily  to  Decatur  gives 
the  items  of  all  exchange  drawn  and  all  remittances  made,  and  a  daily 
balance  with  the  branch. 

An  experienced  banker  will  read  between  the  lines  here  that 
these  branches  do  not  enjoy  an  extensive  scope  or  freedom  of  action. 
The  system  would  be  in  a  better  way  of  becoming  popular  through- 
out the  country  if  the  branch  managers  were  trained  men  and  pos- 
sessed a  larger  degree  of  independence.  It  is  one  of  the  peculiari- 
ties of  banking  in  the  United  States  that  a  large  nimibr  of  bankers 
believe  that  a  store  clerk  may  be  just  as  efficient  as  a  branch  man- 
ager as  a  trained  professional  would  be  and  that  a  successful 
storekeeper,  merchant,  or  manufacturer  can  undertake  the  active 
management  of  a  bank  as  well  as  any  other.  Those  ideas  do  not 
hold  in  the  Dominion,  There,  banking  is  treated  as  a  profession, 
and  everybody  who  practises  must  pass  through  the  various  stages 
of  a  thorough  education. 

Under  the  Canadian  system  the  branch  managers  are  all  trained 
men ;  also  the  local  manager  has  a  more  dignified  status  in  regard 
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to  the  matter  of  lending  the  bank's  money.  This  is  one  of  the  most 
interesting  parts  of  the  whole  subject.  It  is  commonly  urged  by  the 
opponents  of  branch  banking  that  it  is  obnoxious  to  the  business 
men  of  any  locality  to  have  their  applications  for  loans  passed 
upon  by  a  far-away  authority ;  and  that  the  branch  banks  take  the 
deposit  money  of  the  locality  and  send  it  away  for  use  at  other 
points,  refusing  to  lend  freely  to  local  borrowers.  In  view  of  this 
argument  it  is  interesting  to  observe  what  Mr.  Broadus  says  about 
the  practice  of  his  bank.  Under  the  heading  "Making  Loans,"  he 
remarks :  "At  first  there  is  not  much  lending  at  our  branch  points, 
and  at  first  it  is  all  passed  on  by  me.  Later  on  small  loans  for  less 
than  $100  are  made  at  our  branch  points  without  consulting  me, 
such  of  course  generally  having  more  than  one  good  signature  or 
endorsement.  In  addition  to  small  loans  our  branches  make  some- 
what larger  loans,  but  only  along  lines  and  to  persons  carefully 
considered  and  understood  between  our  Decatur  office  and  the 
branches.  All  of  the  more  important  lending  is  passed  upon  by  me 
beforehand,  the  notes  being  run  through  at  Decatur,  even  if  it  be 
but  for  $10  and  only  until  pay  day.  .  .  .  Our  re-discounting 
during  the  summer  time  is  altogether  handled  by  our  Decatur  office, 
and  is  of  course  facilitated  by  our  having  the  more  important  notes 
run  through  at  Decatur  as  stated." 

There  is  a  wide  difference  between  the  operations  of  a  branch 
of  this  kind  and  those  of  a  newly  opened  office  of  a  large- Canadian 
bank.  The  Canadian  manager  starts  to  lend  and  discount  at  once. 
In  fact  that  is  the  main  part  of  his  business  except  in  the  little  towns 
and  villages  in  quiet  agricultural  districts  in  Eastern  Canada.  The 
matter  of  the  bank's  having  funds  to  lend  for  the  regular  business 
of  local  borrowers  does  not  trouble  him  at  all,  scarcely  even  during 
periods  of  stringency.  The  only  things  he  concerns  himself 
about  are  the  solvency  ^nd  reliability  of  the  borrower  and  the 
legitimacy  of  the  transaction  in  which  the  bank's  money  is  to  be 
embarked.  Provided  the  term  of  the  loan  is  short,  the  manager  of  a 
good  bank  in  a  small  place  acts  on  his  own  responsibility  in  lending 
up  to  say  $1,000.  At  a  larger  branch  he  would  lend  up  to  a  higher 
figure.  A  credit  of  $1,000  covers  fairly  well  all  the  requirements  of 
the  less  important  traders  at  a  country  village.  For  amounts 
exceeding  that  sum  credits  are  applied  for ;  and  if  the  applicant  is  in 
a  satisfactory  position  head-office  will  authorize  the  local  manager 
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to  take  his  paper  up  to  an  agreed-upon  maximum,  subject  to  certain 
rules  and  stipulations.  Then  the  discounted  paper  is  invariably 
held  by  the  branch  itselfl— if  it  is  payable  locally,  and  the  Canadian 
banks  do  not  rediscount.  So  if  a  borrower  in  a  Canadian  village 
goes  to  his  bank  with  $500  to  pay  off  his  note  a  month  ahead  of  its 
maturity  the  manager  can  always  produce  the  note  on  the  instant 
from  the  bill  case.  He  does  not  have  to  ask  the  man  to  wait  till  he 
can  get  it  back  from  head-office. 

Deposits  are  a  secondary  consideration.  Of  course  all  branches 
strive  to  build  up  their  deposit  balances,  as  the  deposits  constitute 
the  main  source  whence  the  funds  for  lending  are  derived.  But  the 
energies  of  the  branch  manager  are  mainly  directed  towards  the 
acquisition  of  desirable  discount  accounts ;  and  the  bulk  of  the  cor- 
respondence with  head-office  pertains  to  that  department  of  the 
bank^s  business.  It  is  found  also  that  a  policy  of  this  kind  results 
incidentally  in  the  quickest  development  and  growth  of  deposits. 
That  is  to  say  a  branch  that  provides  fully  for  the  borrowing  needs 
of  the  community  in  which  it  is  located,  at  moderate  rates,  will 
usually  be  much  more  successful  in  building  up  its  deposits  than  it 
would  be  if  it  starved  the  local  borrowers  and  tried  to  develop  the 
deposit  department  only. 

In  times  .of  great  stringency  the  regular  customers  of  the  branch 
get  their  credits  from  head-office  very  much  as  usual,  but  they  are 
required  to  keep  their  borrowings  within  as  small  a  compass  as 
possible,  and  are  discouraged  from  embarking  in  new  ventures  or 
extensions  necessitating  borrowed  money.  Also  the  branch  man- 
ager is  asked  to  refrain  from  canvassing  or  campaigning  for  im- 
portant new  discount  accounts  until  the  money  situation  relaxes. 

From  these  remarks,  it  can  be  seen  that  branch  banking  as 
practised  among  the  state  banks  is  on  a  different  basis  from  that 
prevailing  in  the  Dominion.  Except  for  one  or  two  isolated 
examples  it  might  almost  be  said  that  in  the  United  States  branch 
banking  as  it  is  understood  in  other  countries  is  as  yet  scarcely 
existent.  Under  more  favorable  laws  it  would  develop  with  sur- 
passing rapidity;  and  it  is  quite  probable  that  under  the  existing 
laws  those  branch  banks  which  are  now  carefully  and  wisdy  develop- 
ing themselves  will  evolve  into  institutions  that  will  compare  satis- 
factorily, in  point  of  efficiency  and  usefulness,  with  the  best  branch 
banks  of  other  countries. 
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There  is  no  doubt  that  the  small  branch  institutions  in  Alabama, 
Georgia,  Tennessee,  Florida,  in  the  West  and  in  the  Eastern  states, 
are  providing  valuable  facilities.  There  is  positively  no  method, 
other  than  branch  banking,  of  giving  the  people  who  live  in  small 
villages  and  in  remote  country  districts  the  banking  facilities  to 
which  they  are  entitled  and  which  they  possess  in  other  countries. 
The  postal  banks  cannot  provide  them,  since  they  are  merely  to 
accept  limited  balances  on  deposit  and  they  are  pot  to  discount  or 
lend.  Where  there  is  a  private  bank  or  small  local  bank  in  a  little 
place  of  the  kind  to  which  I  have  referred  it  too  often  charges  high 
rates  of  interest,  especially  in  the  West,  and  it  may  act  the  part  of  a 
money-lending  shark. 

Honorable  Mr.  Murray,  the  present  Comptroller  of  the  Cur- 
rency, has  done  much  during  his  tenure  of  office  to  improve  the 
position  of  the  national  banks.  He  has  stiffened  up  the  bank 
examiners  and  caused  the  bank  directors  to  take  a  closer  interest  in 
the  affairs  of  their  respective  institutions.  According  to  newspaper 
dispatches  he  is  said  to  be  engaged  now  in  an  effort  to  eliminate 
weak  banks  from  the  national  system.  His  plans  are  thus  outlined 
by  the  Washington  correspondent  of  the  Boston  "Transcript :"  "A 
bank,"  says  the  comptroller,  "should  go  into  voluntary  liquidation 
as  soon  as  it  is  demonstrated  to  a  reasonable  certainty  that  it  cannot 
be  continued  successfully,  or  as  soon  as  the  examiner  ascertains  that 
the  officers  and  directors  cannot  or  will  not  manage  its  affairs  in 
accordance  with  safe  banking  practice." 

So,  when  a  bank  is  found  to  be  in  this  position,  the  bank  comp- 
troller directs  that  it  be  immediately  placed  in  a  satisfactory  condi- 
tion by  the  officers  and  directors  then  in  charge;  or  that,  if  these 
officers  and  directors  are  unable  to  do  so,  a  new  element  of  strength 
must  be  brought  into  the  bank,  or,  in  other  words,  it  must  be 
placed  under  new  management.  Failing  either  of  these  develop- 
ments, the  officers  and  directors  are  urged  to  liquidate. 

Few  will  dispute  that  for  the  comptroller  to  aim  at  the  elimi- 
nation of  weak  and  unsafe  banks  is  eminently  laudable  and  proper. 
These  'hanks  are  a  menace  to  the  whole  country,  and  every  year 
they  inflict  loss  upon  the  people.  But  it  is  to  be  remembered  that 
in  many  small  places  these  weak  banks  constitute  all  that  the  com- 
munity has  in  the  way  of  banking  facilities.  If  they  are  wiped  out 
there  will  be  nothing — ^at  least  nothing  respectable — ^in  the  banking 

(638) 


Digitized  by 


Google 


Branch  Banking  Among  the  State  Banks  i6i 

line  to  take  their  places.  Also  it  should  be  clear  that  under  the 
present  system  there  must  always  be  hundreds  and  perhaps  thou- 
sands of  banks  operating  with  inexpert  management.  An  institu- 
tion tarting  in  a  small  place  cannot  usually  command  the  services  of 
a  skilled  manager,  and  the  directors  in  most  cases  know  nothing  of 
banking.  Under  a  good  system  in  which  branch  banking  was  really 
encouraged  excellent  facilities  would  be  provided  for  thousands  of 
small  places  which  now  have  none  whatever  and  at  the  same  time 
the  management  and  direction  at  these  small  places  would  be  of  a 
high  character. 
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THE  OPERATION  OF  THE  MUTUAL  SAVINGS   BANK 
SYSTEM  IN   THE  UNITED   STATES,   AND  THE 
TREATMENT  OF  SAVINGS   DEPOSITS 


By  Frederic  C  Nichols, 
Treasurer  of  the  Fitchburg  Savings  Bank,  Fitchburg,  Mass. 


Probably  comparatively  few  of  the  readers  of  this  paper  realize 
the  immense  amount  of  money  deposited  in  the  savings  banks  of  the 
United  States.  In  addition  to  the  institutions  which  are  known  as 
savings  banks,  a  vast  amount  is  undoubtedly  held  by  national  and 
state  banks  in  states  where  mutual  savings  banks  are  unknown. 

The  popular  impression  is  that  in  1810,  or  exactly  one  hundred 
years  ago,  the  first  savings  bank  was  started  in  Ruthwell,  Scotland, 
by  Rev.  Henry  Duncan.  There  is  considerable  doubt  about  the  date 
that  savings  banks  were  actually  started.  The  writer  believes  that 
the  statement  made  elsewhere  in  this  paper  that  they  were  first 
founded  in  Hamburg,  Germany,  in  1765,  is  correct.  The  "Encyclo- 
pedia Brittanica"  states  that  savings  banks  were  one  of  the  "many 
excellent  projects  of  Daniel  Defoe  in  1697;"  but  there  seems  to  be 
no  special  authority  for  this  statement. 

From  the  best  information  available,  it  appears  there  are  but 
thirteen  states  which  authorize  non-stock  savings  banks  with  restricted 
investments,  as  follows:  Connecticut,  Indiana,  Maine,  Massachu- 
setts, Minnesota,  New  Hampshire,  New  Jersey,  New  York,  Penn- 
sylvania, Rhode  Island,  Vermont,  West  Virginiaj  and  Wisconsin. 
With  the  exceptions  of  Indiana,  Minnesota,  and  Wisconsin,  these 
banks  are  all  on  the  North  Atlantic  seaboard.  Other  states  authorize 
stock  banks  for  savings  only  with  restricted  investments,  and  these 
are  California,  Colorado,  Florida,  Idaho,  Iowa,  Michigan,  Missouri, 
Montana,  Nebraska,  Nevada,  Ohio,  Texas,  and  Wyoming. 

This  paper,  however,  is  to  deal  rather  with  the  banks  generally 
known  as  savings  banks,  and  will  have  to  do  with  the  purely  mutual 
savings  banks,  the  first  of  which  was  founded  in  Germany,  in  1765. 
From  this  small  beginning,  grew  the  great  system  which  has  done 
so  much  to  help  the  small  depositor  and  investor  of  the  United 
States. 

(640) 


Digitized  by 


Google 


operation  of  the  Mutual  Savings  Bank  163 

In  the  State  of  Massachusetts  alone,  October  30,  1909,  there 
was  on  deposit  in  the  mutual  savings  banks,  of  which  there  are  one 
hundred  and  eighty-nine,  the  immense  sum  of  $743,101,481.  These 
represented  2,040,894  depositors  with  an  average  account  of  $364. 
The  total  cost  of  the  management  which  had  to  do  with  the  handling 
of  this  vast  sum  of  money  was  $1,929,012,  or  about  twenty-six  one 
hundredths  of  one  per  cent.  In  the  national  banks  and  trust  com- 
.panies  of  Massachusetts  on  the  same  date,  there  was  undoubtedly 
a  tremendous  sum  of  money  which  was  made  up  of  savings  deposits, 
but  which  could  not  be  so  classified,  as  they  were  subject  to  check. 

Using,  then,  the  thrifty  old  Bay  State  as  an  example,  it  is  the 
purpose  of  this  paper,  instead  of  giving  a  mass  of  statistics  and 
figures,  to  give  first  an  idea  of  the  scope  of  the  work  done  by  the 
purely  mutual  savings  banks.  These,  as  many  do  not  understand, 
are  agencies  authorized  and  sanctioned  by  the  state  to  collect  and 
receive  savings  deposits,  which  must  be  invested  or  loaned  as  the 
state  laws  prescribe,  and  the  profits  of  which  must  be  returned  to 
the  depositors  in  dividends. 

Trustee  savings  banks  were  started  originally  by  a  philan- 
thropist ;  and  they  must,  of  course,  continue  to  be  started,  if  started 
they  are,  and  managed  by  philanthropists  in  the  future.  Still  using 
our  ideal  Massachusetts  savings  banks  as  an  illustration,  say  fifty 
men  are  the  corporators  of  a  bank.  Of  these,  not  more  than  three- 
fifths  may  be  trustees,  and  the  trustees  must  elect  a  number, 
ordinarily  five,  who  shall  be  the  board  of  investment,  who  exercise 
the  same  functions  as  the  directors  of  a  national  bank  should  in  its 
management.  Then  there  is  a  president,  treasurer,  and  a  vice  or 
assistant  treasurer.  Ordinarily  but  two  of  these  officials  are  paid 
large  salaries ;  and  the  use  of  the  word  "large"  here  is  qualified,  as 
the  salaries  paid  in  savings  banks  as  a  rule  are  much  less  than  those 
in  national  banks  or  trust  companies  of  the  same  size.  The  trustees 
must  meet  quarterly,  and  sometimes  oftener,  and  serve  absolutely 
without  compensation.  The  board  of  investment  ordinarily  receive 
pay  for  each  time  they  attend  meetings;  and  the  members  of  the 
board  who  actually  do  work  in  the  inspection  of  loans,  or  otherwise, 
are  paid  a  small  fee  for  each  service  rendered. 

Now,  the  money  making  spirit  of  the  age  causes  the  average 
banker  to  deplore  the  fact  that  all  the  profits  accumulated  must  be 
returned  to  the  depositors  in  dividends.    He  feels,  while  he  does 
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not  admit  it,  that  if  it  were  not  for  the  savings  bank,  his  nadonaJ 
bank,  trust  company,  or  state  bank,  could  get  the  deposits,  pay  a 
lower  interest  rate  to  the  depositor  than  the  savings  banks  pay,  and 
pile  up  a  handsome  dividend  for  the  stockholders.  For  this  and 
other  reasons,  the  writer  of  this  paper  doubts  whether  many  more 
purely  mutual  savings  banks  are  started  or  can  be  successfully 
operated  in  states  that  are  not  entirely  familiar  with  their  splendid 
usefulness. 

The  function  and  efSciency  of  Massachusetts  savings  banks 
cannot  be  misunderstood  or  questioned ;  whether  or  not  the  policy  of 
the  banks  is  sufficiently  aggressive  is  seriously  doubted.  Among 
bank  officials  in  the  smaller  communities,  there  has  been  a  feeling  of 
reluctance  to  advertise,  and  in  the  large  cities,  the  banks,  many  of 
them,  do  not  seem  to  care  to  grow.  Many  of  the  big  banks,  are 
somewhat  overawing  to  the  average  depositor,  and  it  takes  too  long 
to  make  a  deposit  or  withdrawal.  On  the  loaning  and  investment 
end  of  the  business,  it  is,  of  course,  easier  in  a  very  large  bank  to 
buy  bonds  which  are  perfectly  safe  but  which  pay  a  very  low  rate  of 
interest  and  to  make  immense  loans  on  city  property,  also  at  a  very 
•  low  rate  of  interest,  than  it  is  to  loan  to  the  small  borrower. 
Unquestionably — this  is  not  intended  as  a  criticism  of  any  in  par- 
ticular— the  attitude  of  the  large  city  banks  has  had  a  tendency  to 
make  the  savings  banks  unpopular. 

The  limiting  of  the  amounts  received  from  each  depositor  by 
the  mutual  savings  bank  is  a  very  potent  factor  in  the  strength  of 
these  truly  remarkable  institutions.  In  New  York  the  limit  is  three 
thousand  dollars  from  any  one  depositor ;  but  it  is  believed  that  the 
Massachusetts  law,  which  restricts  the  amount  received  to  one  thou- 
sand dollars  and  allows  the  money  to  remain  in  the  bank  until  it 
doubles,  is  safer. 

In  the  Massachusetts  savings  banks,  the  average  amount  to 
each  depositor's  credit  in  1909,  as  previously  stated,  was  three  hun- 
dred and  sixty-four  dollars.  Among  the  best  conducted  banks  the 
constant  aim  of  the  officials  is  to  reduce  the  average  of  deposits, 
that  is,  to  increase  the  number  of  depositors  without  increasing  the 
deposits  proportionally.  While  this  makes  a  great  deal  more  work 
in  a  clerical  way  for  the  bank,  it  is,  as  is  obvious,  of  great  advan- 
tage to  the  bank  should  there  be  a  run  or  at  a  time  when  the  with- 
drawals exceed  the  deposits. 
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While  the  function  of  the  savings  banks,  when  properly  organ- 
ized, is  really  educational  rather  than  economic,  one  phase  of  their 
affairs  is  worth  speaking  of.  Here  in  Massachusetts,  the  depositor 
has  no  tax  to  pay  on  his  money  in  the  savings  bank,  but  the  banks 
themselves  must  pay  a  tax  of  one-half  of  one  per  cent  on  their 
deposits.  In  Massachusetts  in  1908  the  running  expenses  of  the 
state  were  over  twelve  million  dollars,  and  of  this,  the  savings  banks 
paid  in  taxes  one  million  nine  hundred  thousand  dollars,  or  practi- 
cally fifteen  and  one-half  per  cent  of  the  total  expenses.  Few  people 
know  that  savings  banks  must  pay  the  tax  on  their  deposits,  and  the 
reader  must  realize  what  a  tremendous  help  financially  it  is  to  the 
good  old  Bay  State  that  it  has  so  many  savings  banks  in  it. 

The  savings  banks  should  furnish  a  safe  place  for  the  deposit 
of  wages  and  small  earnings,  paying  a  fair  interest  to  its  depositors ; 
but  its  chief  object  should  be  to  teach  the  art  of  saving.  In  that 
sense  it  is  educational,  as  stated  in  a  previous  paragraph,  and  there 
can  be  nothing  compulsory  in  its  methods  as  there  is  in  co-operative 
banks.  It  must  in  every  way  make  an  effort  to  have  its  banking 
rooms,  its  clerical  force,  and  its  business,  conducted  with  as  little 
red  tape,  and  made  as  attractive,  as  possible. 

There  is  a  great  deal  of  popular  misapprehension  about 
unclaimed  accounts,  and  many  .people  think  these  unclaimed  deposits 
are  absorbed  by  the  bank  with  an  actual  loss  to  the  heirs  or  to  those 
who  originally  made  the  deposits.  This  is  a  fallacy,  for  in  most 
states,  as  in  Massachusetts,  every  fifth  year  a  return  of  these  accounts 
must  be  made  to  the  bank  commissioner.  In  1907  there  were  1,921 
accounts  in  the  189  Massachusetts  savings  banks,  aggregating 
$567,932.85  on  which  no  deposit  or  withdrawal  had  been  made  for 
twenty  years,  and  these  were  duly  advertised  as  required  by  law  and 
the  money  will  ultimately  go  to  the  state,  who  will  return  it  to  the 
rightful  owners,  should  they  appear. 

It  may  be  well  to  quote  the  Massachusetts  statute  covering  this 
point,  as  there  is  so  much  misunderstanding  about  it.  The  law 
quoted  is  absolutely  fair,  and  one  which  any  state  may  well  follow : 

The  probate  court  shall,  upon  the  application  of  the  attorney  general  and 
after  public  notice,  order  and  decree  that  all  amounts  of  money  heretofore  or 
hereafter  deposited  with  any  savings  bank  or  trust  company  to  the  credit  of 
depositors  who  have  not  made  a  deposit  on  said  account  or  withdrawn  any 
part  thereof  or  the  interest,  or  on  whose  pass  books  the  interest  has  not  been 
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added,  which  shall  have  remained  unclaimed  for  more  than  thirty  years  after 
the  date  of  such  last  deposit,  withdrawal  of  any  part  of  principal  or  interest, 
or  adding  of  interest  on  the  pass  book,  and  for  which  no  claimant  is  known 
or  the  depositor  of  it  cannot  be  found,  shall,  with  the  increase  and  proceeds 
thereof,  be  paid  to  the  treasurer  and  receiver  general,  to  be  held  and  used  by 
him  according  to  law,  subject  to  be  repaid  to  the  person  having  and  establishing 
a  lawful  right  thereto,  with  interest  at  the  rate  of  three  per  cent  per  annum 
from  the  time  when  it  was  so  paid  to  said  treasurer  to  the  time  when  it  is 
paid  over  by  him  to  such  persons. 

Much  of  the  legislation  aimed  at  savings  banks,  particularly  in 
Massachusetts,  is  most  unwise  and  represents  some  misguided 
enthusiast  or  some  one  who  has  a  personal  miff  against  some  bank 
or  some  bank  officer.  However,  there  is  occasionally  a  bill  pre- 
sented which  has  desirable  features ;  but  it  seems  almost  as  if  the  old 
conservative  banker  wanted  to  do  things  just  as  he  has  always  done 
them.  Hence,  at  a  hearing  before  a  legislative  committee,  a  savings 
bank  official  frequently  appears,  sometimes  properly  authorized  by 
an  association  or  bank,  but  ordinarily  entirely  on  his  own  responsi- 
bility, opposing  blindly  something  which  may  have  many  desirable 
features. 

The  writer  firmly  believes  that  there  are  several  innovations 
that  savings  banks  could  adopt  which  would  not  only  tend  to 
popularize  them,  but  actually  to  make  them  more  useful  in  their 
various  communities.  Every  savings  bank  should  be  open  at  least 
one  evening  a  week  for  the  benefit  of  the  very  people  it  is  trying  to 
help,  the  working  classes  who  cannot  go  to  the  bank  during  the 
usual  hours  without  losing  time.  Many  do  this,  but  the  majority 
do  not. 

The  active  officers  and  clerical  force  of  a  saving  bank  should 
be  selected  with  great  care,  much  more  so  than  the  same  people 
holding  positions  in  a  commercial  bank ;  this  for  the  reason  that  the 
average  savings  bank  depositor  does  not  understand,  at  first,  just 
what  he  is  expected  to  do,  and  oftentimes  in  honesty  does  many 
provoking  and  annoying  things.  Tact  and  patience  are  required  to 
explain  the  various  steps ;  and  these,  I  regret  to  say,  are  not  always 
in  evidence  in  the  savings  banks. 

Right  along  this  line,  there  is  another  and  a  very  practical  way 
savings  bank  officials  could  greatly  increase  the  scope  of  the  work 
their  banks  now  do,  and  this  is  particularly  true  of  manufacturing 
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cities.  The  officials  should  at  any  time,  when  invited,  be  free  to 
talk  before  schools,  woman's  clubs,  labor  unions,  young  people's 
religious  or  other  organizations,  not  to  advertise  the  particular  bank 
with  which  they  are  connected,  but  to  explain  in  a  large  sense  the 
work,  usefulness,  and  earning  power  of  the  savings  bank  accounts. 
In  any  audience  there  are  always  some  who  can  be  enlightened, 
and  there  is  practically  no  limit  to  the  opportunities  in  this  direction. 

Savings  banks  should  advertise,  I  firmly  believe,  and  may 
receive  as  direct  benefits  in  increased  deposits  as  would  a  store  in 
advertising  a  bargain  sale. 

Another  feature  which  would  probably  vastly  help  the  smaller 
communities  where  there  are  no  banks  of  any  kind,  would  be  branch 
savings  banks.  While  the  postal  savings  banks  will  undoubtedly 
take  care  of  a  great  deal  of  this  business,  yet,  on  account  of  the 
lower  rate  of  interest  they  will  pay,  these  branches  should  be  suc- 
cessful. The  Massachusetts  law  says  that  a  bank  may,  with  the 
written  permission  and  under  regulations  approved  by  the  hank 
commissioner,  niaintain  and  establish  one  or  more  branch  offices, 
for  the  receipt  of  deposits  only,  in  the  city  or  town  in  which  its  bank 
is  located,  or  in  towns  not  more  than  fifteen  miles  distant  therefrom, 
in  which  there  is  no  savings  bank  at  the  time  when  such  permission 
is  given.  While  but  one  bank,  I  believe,  has  taken  advantage  of 
this,  there  is  undoubtedly  a  great  need  for  these  branches,  and  the 
trustees  of  savings  banks  should  consider  them  seriously. 

Another  way  in  which  the  mutual  savings  bank  may  be  of 
inestimable  benefit  to  the  working  man,  is  in  the  savings  bank  life 
insurance  plan.  In  Massachusetts,  savings  banks  have  been  per- 
mitted to  enter  into  it  for  the  past  few  years  and  two  banks  have 
tried  the  experiment.  There  is  an  entirely  natural  reluctance  among 
the  trustees  of  the  ordinary  savings  bank  to  go  into  anything  so 
radical  as  the  savings  bank  insurance,  which,  as  may  not  be  generally 
known,  is  practically  industrial  insurance  at  cost.  Should  this  be 
taken  up  by  the  banks  of  Massachusetts  generally,  and  receive  any 
support  from  the  working  classes,  it  would  undoubtedly  operate  as 
a  substitute  for  the  old-age  pensions  of  Germany  and  England  and 
be  much  more  desirable.  Some  of  the  most  level-headed  business 
men  of  Massachusetts  are  strongly  in  favor  of  all  savings  banks 
opening  an  insurance  department,  but  as  yet  it  is  an  experiment 
and  cannot  be  said  positively  from  experience  to  be  of  benefit  to 
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the  banks  or  to  their  depositors.  The  real  question  to  decide  is, 
granting  that  involuntary  insurance  is  bad  in  principle,  can  volun- 
tary insurance  ever  be  popular  enough  to  be  successful? 

Another  way  in  which  the  savings  bank  could  be  much  more  use- 
ful is  to  work  more  in  co-operation  with  the  advocates  of  the  school 
stamp  savings.  There  are  many  of  these  in  several  of  the  Eastern 
states  which  do  good  work  and  are  of  unquestioned  benefit  to  the 
children  in  teaching  them  to  be  thrifty,  even  if  the  money  is  not 
deposited  in  a  bank.  It  would  be  better,  however,  if  the  stamps 
which  the  children  buy  were  redeemable  only  at  a  bank  rather  than 
at  the  office  of  the  associated  charities,  or  some  similar  organiza- 
tion, as  is  ordinarily  the  case.  There  should  be  no  opportunity  for 
the  child's  confusing  in  his  mind  the  saving  of  his  pennies  with  any 
charitable  or  even  religious  organization.  While  these  small 
accounts  cause  more  or  less  bother  to  the  teller  at  a  bank,  this  should 
be  more  than  offset  by  the  ideas  of  thrift  that  would  be  inculcated  in 
the  mind  of  the  child. 

The  school  savings  were  first  adopted  in  1834  in  a  school  in 
Le  Mans,  France.  In  1846,  the  system  was  adopted  in  Wiirtemburg, 
and  in  Budapest,  in  1866.  The  same  year,  in  Belgium,  one  of  the 
professors  of  the  University  of  Ghent  traveled  about  the  kingdom 
explaining  the  advantages  of  the  school  system ;  and,  by  1891,  nearly 
$800,000  had  been  saved  in  the  banks  by  the  children  of  that  country 
alone.  France  now  leads  the  world  in  this  educational  and  thrifty 
work,  and  the  system  has  been  introduced  in  most  of  the  countries  of 
Europe.  The  writer  believes  that  this  work  should  be  talked  by 
savings  bank  officials  with  the  idea  that  the  banks  cheerfully  do  the 
clerical  work,  if  the  teachers,  who  ordinarily  collect  the  money, 
would  make  special  efforts  to  see  that  the  child  be  directed  to  put 
in  the  bank  at  least  part  of  his  money. 

The  vital  question  is,  do  these  savings  banks  invest  their 
deposits  safely  ?  There  can  be  no  question  about  it  whatever.  The 
mutual  savings  banks  of  New  York  and  the  New  England  states, 
for  instance,  have  as  small  proportion  of  losses  as  any  banking 
institutions  in  the  world.  As  previously  stated  in  this  paper,  the 
managing  board  of  trustees  is  a  body  of  men  who  have  no  other 
motive  in  giving  their  services  than  their  devotion  to  the  cause,  and 
they  receive  no  pecuniary  reward.  This  greatly  reduces  the  chances 
of  dishonesty  or  of  a  betrayal  of  the  trust ;  and  while  there  are,  and 
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probably  always  will  be,  .instances  of  dishonesty  in  savings  banks, 
the  record  is  wonderful  considering  the  volume  of  business  done. 

The  chief  feature  in  the  assets  of  a  savings  bank  is  its  mortgage 
loan.  This  is  ordinarily  the  largest  item  as  well  as  the  most 
important ;  for  in  its  policy  and  care-taking  of  its  loans  on  real  estate 
lies  the  real  success  of  the  bank.  While  it  is  easier  to  make  the 
large  loans  on  the  city  block,  which  bear  a  low  rate  of  interest,  it  is 
true  that  the  bank  which  confines  its  energies  to  this  line  alone  does 
not  perform  its  real  work  in  the  community.  A  mutual  savings  bank 
should  always  be  glad  to  loan  on  real  estate  to  the  small  borrower 
and  to  the  man  who  is  helping  a  city  to  g^ow  by  building  homes 
for  its  mill  employees.  Such  loans  as  these  are  really  more  remu- 
nerative to  the  bank,  as  they  yield  a  larger  interest  return ;  but  they 
do,  of  course,  make  a  great  deal  of  work  for  the  bank's  force. 

Among  the  best  conducted  banks  of  the  writer's  personal 
acquaintance,  it  is  now  the  custom  to  vote  loans  with  the  under- 
standing that  the  principal  will  be  reduced  not  less  than  so  much 
each  year,  fixing  the  amount  by  the  opinion  of  the  bank's  inspectors 
as  to  what  the  property  would  depreciate  in  value  each  year.  As  a 
matter  of  fact,  a  reinspection  of  all  mortgage  loans  is  now  required 
by  the  Massachusetts  law,  which  demands  that  after  a  loan  has  been 
held  by  a  bank  for  five  years,  not  less  than  two  members  of  the 
board  of  investment  shall  certify  in  writing  according  to  their  best 
judgment  the  value  of  the  premises  mortgaged,  and  the  premises 
shall  be  revalued  in  the  same  manner  every  five  years  as  long  as  they 
are  mortgaged  to  the  bank.  Unfortunately,  it  has  been  the  custom 
of  some  banks  to  make  excessive  loans,  and  of  other  banks  to  make 
a  loan  and  never  look  at  it  again  until  their  attention  was  called  to  it 
by  a  default  in  interest  payment  or  taxes,  when  they  find  a  run- 
down piece  of  property  on  their  hands.  Thus,  as  I  have  said,  the 
real  estate  loans  are  really  the  most  important  feature  in  a  bank's 
statement. 

Then  the  bonds ;  and  here,  of  course,  we  have  assets  that  should 
be  absolutely  gilt-edged,  as  the  ordinary  savings  bank  buys  only 
railroad  or  municipal  bonds  of  whose  validity  and  security  there 
can  be  no  question.  As  has  been  hinted  in  this  paper,  however,  a 
bank  may  very  easily  have  too  many  bonds  which  pay  a  small 
interest  return  but  which  are  easier  for  its  officers  to  handle;  and, 
therefore,  while  very  strong  financially,  such  banks  are  really  earn- 
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ing  less  than  they  should  and  therefore  are  not  fair  to  the  depositors. 
In  the  panic  of  1907,  some  of  the  savings  banks  found  out  that 
bonds  were  not  so  fluid  an  asset  as  they  had  thought. 

There  is  a  great  difference  in  the  amount  of  personal  loans 
held  by  savings  banks;  and  there  should  be,  as  there  is  a  great 
difference  in  the  capacity  of  different  boards  of  investment  to  pass 
on  a  personal  loan.  The  writer  is  using  the  term  "personal  loan" 
in  the  sense  of  any  loan  that  is  made  on  names  alone  or  on  collateral 
security.  Many  banks  have  boards  on  which  are  national  bank 
directors  or  officers  who  are  entirely  competent  to  pass  on  paper. 
Other  banks,  generally  in  the  smaller  communities,  know  nothing 
about  such  things  at  all,  and  should  confine  their  energies  to  other 
lines.  As  a  matter  of  fact,  very  few  losses  have  ever  been  made  by 
Massachusetts  savings  banks  on  strictly  personal  loans,  that  is,  loans 
without  collateral.  These  are  ordinarily  looked  over  with  great 
care,  while  a  collateral  loan  may  be  given  less  attention.  These 
personal  loans  yield  a  higher  rate  of  interest,  generally,  than  even 
mortgage  loans,  are  much  more  fluid ;  and,  properly  made,  a  certain 
amount  of  them  are  very  desirable  in  a  bank's  assets.  In  Massa- 
chusetts a  bank  may  lend  not  exceeding  one-third  of  its  assets  in 
such  securities. 

October  24,  1907,  Mr.  Charles  A.  Conant  published,  in  the  New 
York  "Evening  Post,"  an  article  which  has  a  direct  bearing  on  the 
matter  we  are  now  discussing;  and  while  it  was  written  as  an 
abstract  proposition,  certain  phases  of  it  seem  to  apply  to  the  desir- 
ability of  savings  banks  carrying  some  personal  loans,  otherwise 
and  commonly  known  as  commercial  paper.    He  stated  that 

The  piling  up'  of  loans  upon  pyramids  of  inflated  stocks  and  bonds  is  due 
in  a  large  degree  to  the  great  development  of  industrial  securities  in  recent 
years.  Such  securities  do  not  represent  circulating  capital  but  fixed  capital. 
They  are  simply  obligations  or  shares  in  mill,  railway,  or  mine,  which  repre- 
sent a  permanent  investment.  .  .  .  Securities  circulate,  but  the  property  they 
represent  is  fixed.  They  are  not,  therefore,  in  any  proper  economic  sense 
circulating  capital  and  are  not  the  best  basis  for  the  investment  of  deposits 
payable  on  demand.  Commercial  paper  represents  circulating  capital.  In  other 
words,  it  is  the  product  of  purchases  on  raw  material  which  arc  converted  in  a 
short  time  into  finished  products  whose  sale  for  consumption  affords  the  means 
to  pay  off  the  paper  and  thereby  closes  the  transaction.  When  money  is 
borrowed  on  securities,  no  transaction  of  this  character  takes  place  and  there 
is  no  natural  and  normal  date  for  closing  the  transaction.  Managers  of  banks 
seek  to  give  the  character  of  circulating  capital  to  securities  by  advancing 

(648) 


Digitized  by 


Google 


operation  of  the  Mutual  Savings  Bank  171 

money  on  them  subject  to  repajrment  at  call.  This  system  works  admirably  in 
periods  of  prosperity,  but  it  causes  convulsion  in  times  of  adversity.  The 
owner  of  a  part  of  a  mill,  railroad,  or  mine  cannot  convert  the  property  into 
circulating  capital.  In  his  efforts  to  get  rid  of  his  share  of  it,  when  he  finds 
that  the  banks  are  curtailing  their  loans,  he  is  compelled  to  make  great 
sacrifices  or  shoulder  the  loss  upon  the  banks  by  failing  to  make  good  his 
margin.  .  .  .  Nothing  of  this  kind  occurs  in  dealing  with  commercial  paper 
and  the  losses  thereon  are  calculable  and,  as  a  matter  of  fact,  are  a  fraction 
less  than  one  per  cent  per  annum. 

I  believe  this  to  be  sound  reasoning  and,  from  experience,  one 
bank,  of  which  I  have  personal  knowledge,  which  has  been  in  suc- 
cessful operation  for  sixty-four  years,  absolutely  bears  out  the 
contention  of  Mr.  Conant. 

Going  back  to  the  statement  made  early  in  this  discussion,  the 
writer,  for  a  variety  of  reasons,  doubts  whether  many  more  purely 
mutual  savings  banks  will  be  started,  but  this  does  not  imply  that 
the  people  will  be  any  less  saving.  It  would  be  ridiculous  for  a 
bank  man  in  New  York,  for  instance,  to  go  to  Illinois  and  try  to 
get  the  legislature  there  to  pass  laws  similar  to  that  of  New  York 
or  any  of  the  New  England  states  in  regard  to  savings  banks ;  this 
for  the  reason  that  the  present  Illinois  law  seems  to  work  abso- 
lutely satisfactorily  and  with  entire  safety  to  the  depositor  where 
the  banks  are  allowed  to  do  practically  all  kinds  of  business.  It 
works  against  the  depositors  in  one  way,  of  course,  that  they 
receive  a  lower  interest  return  than  they  would  in  a  bank  in  one  of 
the  Northern  Atlantic  seaboard  states.  But  that  is  not  so  essential, 
so  long  as  their  deposits  are  safe. 

Michigan  has  excellent  laws,  due,  in  a  large  degree,  as  the 
writer  believes,  to  the  efforts  and  activities  of  Mr.  J.  H.  Johnson, 
president  of  the  Peninsular  Savings  Bank  of  Detroit,  Michigan. 

Assuming  for  the  sake  of  argument  that  the  states  that  do  not 
now  have  a  mutual  savings  bank  law  will  not  pass  one,  would  it 
not  be  vastly  better  if  the  institutions  which  do  receive  savings  bank 
deposits  were  compelled  to  segregate  them  and  invest  their  savings 
bank  deposits  along  the  lines  that  the  mutual  savings  banks  are  now 
compelled  to,  or  as  a  probate  judge  in  the  various  states  would  allow 
trust  funds  to  be  invested?  The  writer  has  given  this  subject  much 
thought  and  is  firmly  convinced  that,  ultimately,  all  savings  deposits 
must  be  segregated. 

In  Massachusetts,  a  few  years  ago,  a  bank  was  looted  by  an 
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official  who  juggled  the  securities  of  a  national  bank  and  savings 
bank  with  which  he  was  connected  in  such  a  way  as  to  deceive  the 
examiners.  United  States  Senator  W.  Murray  Crane,  one  of  the 
shrewdest,  most  far-sighted  and  kindliest  of  men,  then  governor  of 
the  state,  put  a  law  through  the  legislature  absolutely  separating 
national  and  savings  banks  and  not  allowing  one  man  to  serve  as  an 
officer  of  both  kinds  of  banks.  In  spite  of  the  active  opposition  of 
the  banks,  this  law  was  passed  practically  unanimously,  and  it  has 
proven  to  be  most  wise  legislaion.  However,  trust  companies 
sprang  up  everywhere  and  these  began  to  do  exactly  what  national 
banks  and  savings  banks  were  not  allowed  to  do,  that  is,  all  kinds 
of  business  under  one  roof.  So,  very  recently,  the  Massachusetts 
legislature  passed  a  law  compelling  trust  companies  to  segregate 
their  savings  deposits.  The  writer  trusts  their  officials  are  having  no 
difficulty  in  defining  what  of  their  deposits  are  actually  savings. 

Suppose  there  should  be  in  the  city  of  Chicago,  for  instance,  a 
failure  of  one  of  the  big  national  banks  or  trust  companies  and  it 
should  develop  that  a  vast  number  of  poor  people  who  had  entrusted 
their  savings  to  the  savings  department  had  been  hit,  the  legislature 
would  pass  a  bill  compelling  segregation  and  division  of  the  banks 
just  as  quickly  as  they  did  in  Massachusetts,  whose  legislature  is 
proverbially  conservative  and  careful. 

Segregation  is,  and  probably  will  be  for  a  long  time,  unpopular 
with  the  trust  company  or  national  bank  man,  the  great  majority  of 
them  looking  upon  it  with  distrust.  I  feel,  however,  had  they  viewed 
it  rightly  five  years  ago,  that  they  would  not  have  had  the  postal 
savings  bank  forced  upon  them.  I  firmly  believe,  as  was  expressed 
in  a  recommendation  of  the  law  committee  of  the  savings  bank 
section  of  the  American  Bankers'  Association,  of  which  the  writer 
is  a  member,  "Savings  deposits  in  all  banking  institutions  should  be 
segregated  from  commercial  and  other  deposits  and  invested  in  such 
classes  of  loans  and  securities  as  experience  has  shown  to  be  amply 
safe,  and  that  such  investments  should  be  held  for  the  special  benefit 
of  the  savings  depositors." 

In  the  states,  then,  which  have  no  mutual  savings  bank  law,  I 
look  forward  to  seeing  tremendous  savings  deposits  in  the  national 
banks,  trust  companies,  and  state  banks.  The  mutual  savings  bank 
deposits  will  grow  proportionately,  as  they  always  have,  while  in 
the  West  and  South,  with  their  magnificent  futures,  these  other 
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banks  should  get  the  deposits.  I  firmly  believe  that  the  postal 
savings  banks  will  get  the  bulk  of  their  deposits  in  the  West  and 
South  because  there  are  no  mutual  savings  banks  and  because  the 
depositor  realizes  that  his  money  is  placed  in  a  bank  operated  for 
private  profit,  where,  if  disaster  comes,  he  must  lose  as  would  the 
ordinary  commercial  depositor. 

While  it  will  be  slow  in  coming,  I  hope  to  see  savings  deposits, 
wherever  held,  segregated.  Even  if  my  work  were  not  in  a  con- 
servative New  England  savings  bank,  I  would  as  strongly  advocate 
as  I  do  now  the  segregation  of  deposits.  I  can  conceive  of  no  better 
advertisement  for  a  trust  company,  being  operated,  for  instance,  in 
a  large  city  in  New  Jersey,  than  to  advertise  for  savings  deposits 
and  to  say  that  there  such  deposits  are  segregated  and  that  the  poor 
people's  money  is  safe  anyway  regardless  of  what  might  happen 
to  the  bank. 

As  the  postal  savings  banks  will  be  in  operation  next  year,  a 
word  or  two  of  them  may  be  of  interest  here.  There  is  no  question 
but  that  savings  banks  first  came  under  legislative  control  in  Great 
Britain,  and  peculiarly  enough,  it  was  also  there  that  the  postal 
savings  bank  was  first  started. 

While  this  paper  is  supposed  to  deal  with  savings  banks  alone, 
so  many  of  the  officials  of  not  only  savings  banks,  but  trust  com- 
panies and  national  banks  as  well,  opposea  the  passing  of  the  postal 
savings  bank  bill  that  it  is  fair  for  the  writer  to  state  here  that  since 
he  has  made  a  study  of  the  question  and  visited  the  West  and  South, 
he  has  become  a  staunch  advocate  of  the  postal  savings  bank.  I 
believe  that  they  will  be  a  good  thing  for  the  government  of  the 
United  States  and  a  splendid  thing  for  the  people,  especially  the 
newcomer,  who  has  more  confidence  in  the  government  than  in  the 
banks.  I  believe  that  in  any  locality,  even  in  the  New  England 
states,  there  is  a  certain  class  of  people  who  will  deposit  money 
now  concealed  in  old  teapots  and  other  equally  desirable  places, 
which  has  never,  and  would  never,  get  into  any  existing  banking 
institution.  I  believe  it  is  the  function  of  a  bank  official,  and  espe- 
cially of  a  savings  bank  official,  to  aid  in  every  way  he  can  the  wage 
earner,  and  especially  the  very  poor,  to  be  thrifty.  Whether  or  not 
they  happen  to  deposit  in  the  bank  or  class  of  banks  that  he  repre- 
sents should  not  be  considered ;  but  the  banker  should  look  at  it,  as 
congress  evidently  did,  in  the  largest  sense.    This  matter,  more- 
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over,  is  one  in  which  politics  should  not  be  permitted  to  enter  one 
particle. 

The  English  postal  savings  bank  went  into  operation  first,  in 
1861,  in  England  alone;  but  in  1862  it  was  extended  to  Scotland 
and  Ireland.  The  following  classification  of  patrons  taken  from  a 
recent  annual  report  is  interesting  and  shows  that  the  banks  are 
doing  good  work : 

Professional    1.55 

Official 2S1 

Educational  1.01 

Commercial 3^ 

Agricultural  and  fishing. 1.33 

Industrial  1843 

Railway,  etc  ^. . .  2.96 

Tradesmen  and  other  assistants 8.14 

Domestics 8.61 

Miscellaneous 0.37 

Married  women,  widows  and  children 5041 

Postal  savings  banks  have  spread  rapidly,  particularly  among 
progressive  countries.  Canada  adopted  them  in  1868,  Belgium  in 
1870,  Italy  in  1876,  The  Netherlands  in  1881,  France  and  Sweden  in 
1882,  Austria  in  1883,  Hungary  in  1886,  and  still  later  they  were 
adopted  by  Finland,  Russia  and  a  number  of  the  British  colonies  in 
Australia  and  Africa,  and  finally  by  Japan.  In  all  these  countries, 
the  postal  savings  bank  has  proved  of  inestimable  value  to  the  gov- 
ernment and  the  people.  If  in  the  United  States,  politics  can  be  kept 
out  of  the  management  of  the  banks,  there  is  no  question  whatever 
in  the  writer's  mind  that  they  will  be,  inside  of  ten  years,  a  wonder- 
ful factor  in  the  welfare  of  the  United  States.  The  trustee  or 
mutual  savings  bank  cannot  be  relied  upon  to  reach  into  the  small 
communities  nor  to  cover  a  wide  territory.  As  earlier  hinted  in 
this  article,  it  is  best  adapted  to  that  community  where  the  inhabi- 
tants are  naturally  conservative  and  philanthropic.  Hence  the 
remarkable  success  of  these  institutions  in  the  New  England  States. 

The  postal  savings  bank  affords  a  depository  in  every  hamlet 
large  enough  to  have  a  postofBce.  If  when  the  places  are  large 
enough  for  national  banks  or  trust  companies,  the  officials  find  that 
the  true  savings  deposits  are  all  going  to  the  postal  savings  banks, 
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they  should  increase  their  interest  rates  and  segregate  their  deposits 
and  advertise  the  fact 

Savings  deposits  will  continue  to  abound  and  grow,  and  the 
public,  and  the  bank  directors,  must  insist  that  the  savings  of  the 
poor,  of  the  man,  woman  and  child  who  work  to  earn  what  they 
deposit  in  the  bank,  be  kept  safely.  If  it  is  too  much  to  ask  for 
mutual  savings  banks,  then  let  us,  in  an  educational  and  not  pug- 
nacious way,  work  for  the  segregation  principle. 

To  summarize:  It  is  obvious  that  the  people  of  the  United 
States  are  naturally  the  thriftiest  in  the  world.  The  children  of  the 
immigrant  who  comes  here  unable  to  read  or  write,  get  at  least  a 
common  school  education  and  go  to  work.  They  earn  money  and 
they  save  it;  and  they  become,  as  a  whole,  as  the  history  of  every 
New  England  manufacturing  city  proves,  better  citizens  than  their 
fathers.    Such  is  the  civilizing  influence  of  America. 


(653) 

/Google 


Digitized  by  ^ 


THE  USE  OF  CREDIT  CURRENCY  BY  COUNTRY  BANKS 


By  J.  P,  Huston, 
Cashier,  Wood  and  Huston  Bank,  Marshall,  Mo. 


The  country  merchant  was,  in  primitive  days,  the  leading  finan- 
cial agent  in  his  little  community.  He  was  the  legitimate  precursor 
of  the  country  banker  of  to-day.  His  shop  or  "store"  was  the 
clearing  hdhse  of  the  community  for  surplus  farm  products.  He 
naturally  became  at  times  the  custodian  of  a  portion  at  least  of  the 
surplus  means  of  the  community.  He  opened  book  credits,  which 
were  usually  redeemable  in  trade ;  that  is  to  say  in  goods  from  his 
shelves.  He  sometimes  issued  in  exchange  for  produce  so-called 
"scrip"  which  was  legitimate  asset  currency,  issued  for  value,  and 
redeemable — in  goods  of  course— on  demand.  This  scrip  had  the 
advantage  over  a  book  credit  of  negotiability  in  petty  transactions 
between  neighbors,  and  served  as  primitive  currency. 

The  country  bank  came  next,  authorized  by  state  law  to  issue 
bank  notes  against  its  own  credit  to  a  limited  amount,  and  with  the 
legitimate  requirement  tliat  a  specie  reserve  be  kept  on  hand  for  the 
redemption  of  the  notes  issued.  The  bank  note  issues  of  those  early 
days  were  very  loosely  supervised  by  the  various  states,  and  we  have 
heard  much  of  the  abuses  which  occurred  under  a  system  of  practi- 
cally free  note  issue  by  the  banks.  We  have  heard  too  little,  how- 
ever, of  the  remarkable  assistance  rendered  by  these  pioneer  banks 
in  the  development  of  the  country.  Deposit  banking  as  known  by 
us  was  but  in  its  infancy,  and  the  bank  note  was  the  instrument 
which  enabled  the  banker  of  the  period  to  extend  necessary  credit  to 
the  merchant  and  planter,  so  that  commerce  might  thrive  and  agri- 
culture prosper.  Of  metal  money  there  was  no  sufficient  hoard,  and 
but  for  the  advent  of  the  bank  note,  the  rapid  development  of  the 
middle  West  would  have  been  impossible. 

The  scrip  issued  by  the  country  merchant  served  its  purpose 
only  in  an  isolated  community,  having  but  little  connection  with  the 
outside  world.  The  state  bank  note  issue  had  a  wider  circulation, 
but  its  field  of  usefulness  was  still  local  and  provincial,  as  the  notes 
were  usually  subject  to  an  exasperating  discount  when  presented  at 
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any  distance  from  the  point  of  issue.  The  notes  issued  under  the 
"Suffolk  Bank''  system  were,  it  is  true,  redeemable  at  par*in  Boston. 
The  genesis  of  the  national  bank  note  issue  may  yet  be  found  in  the 
Suffolk  Bank  system.  It  was  a  vast  improvement  over  the  previous 
experiments  made  by  our  banks  of  issue.  It  was  being  perfected 
and  proven  by  the  acid  test  of  experience,  and  kut  for  the  complete 
demoralization  wrought  in  our  financial  system  by  the  exigencies  of 
the  Civil  War,  the  perfect  bank  note  might  have  been  wrought  out 
through  gradual  evolution.  The  principles  of  redemption  at  money 
centers,  together  with  the  maintenance  of  adequate  specie  reserves, 
might  have  been  developed  by  the  banks,  while  public  sentiment 
might  have  been  educated  into  a  proper  understanding  of  the  cur- 
rency question,  and  correct  systems  of  state  or  governmental 
examination  and  regulation  gradually  established.  Distracting 
elements,  producing  great  confusion  of  thought  concerning  currency 
matters,  were  introduced  by  the  government  issues  of  fiat  money, 
and  the  suppressicm  of  the  state  bank  note  issues,  which  was  a  war 
measure  enacted  to  make  way  for  the  national  bank  note  secured  by 
government  bonds. 

It  is  idle  to  dream  of  building  again  upon  a  foundation  that  has 
been  destroyed.  If  we  have  lost  sight  of  the  true  function  of  the 
bank  note  since  we  have  adopted  fiat  money  and  the  bond  secured 
bank  note,  we  have  also  developed  to  a  higher  degree  of  efficiency 
than  any  other  race  or  people  the  use  of  deposit  banking,  and  of  the 
bank  check.  We  have  also  become  accustomed  to  the  use  of  paper 
money  of  uniform  design  and  of  uniform  value,  acceptable  alike  in 
the  largest  money  centers  and  in  the  most  remote  hamlets.  We  have 
gradually  become  accustomed  to  a  system  of  governmental  regula- 
tion and  supervision  of  our  currency  which  in  the  mind  of  the  average 
citizen  is  equivalent  to  government  guarantee.  No  sane  mind  will 
seriously  propose  at  this  late  day  the  issue  of  any  currency  not 
equally  uniform  in  design  and  of  equally  universal  acceptability. 
Our  paper  currency  henceforth  must  be  maintained  at  par  at  all 
hazards.  It  must  never  again  be  circulated  at  a  discount  as  in  1867. 
nor  should  it  ever  again  be  quoted  at  a  premium  as  in  1907. 

The  note  issue  function  was  the  most  profitable  feature  of 
banking  in  the  period  preceding  the  civil  war.  With  the  develop- 
ment of  our  present  extended  system  of  deposit  banking,  our  banking 
liabilities  have  become  expanded  almost  to  the  limit  of  safety,  when 
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we  consider  the  deposit  liabilities  in  proportion  to  the  total  volume  of 
actual  money  of  redemption.  Indeed,  it  is  probable  that  the  expan- 
sion of  bank  credits  through  deposit  liabilities,  stimulated  as  it  is  by 
active  competition  among  the  banks,  and  fostered  by  the  optimistic 
feeling  so  common  to  the  American  public,  has  already  increased 
bank  liabilities  to  such  an  extent  as  will  render  it  unwise  ever  again 
to  permit  the  banks  to  enter  upon  an  era  of  general  bank  note  issues 
as  a  source  of  profit.  We  are  now  working  under  a  practically 
rigid  system  of  paper  money  issues,  with  the  profits  of  note  issue  a 
negligible  quantity.  To  permit  further  bank  note  issues  in  ordinary 
times  would  only  incite  unwise  inflation  of  our  currency  and  undue 
expansion  of  bank  liabilities  as  related  to  coin  reserves.  In  point 
of  fact,  our  issues  of  paper  money  are  already  redundant.  We  have 
some  $356,000,000  of  greenbacks  encysted  in  our  circulation.  We 
prefer  to  permit  it  to  remain  rather  than  submit  to  the  severe  surgical 
operation  necessary  to  its  removal. 

Our  issue  of  bank  notes  seems  to  be  limited  only  by  the  volume 
of  United  States  bonds  available  for  deposit  to  secure  circulation. 
Any  further  issues  of  bond-secured  bank  notes  would  only  induce 
unwise  inflation.  We  have  already  in  circulation  as  much  bank  note 
currency  as  the  country  can  assimilate  in  normal  times,  and  any 
increase  in  its  volume  would  only  serve  to  displace  an  equal  volume 
of  gold  coin.  This  is  a  situation  to  be  avoided,  not  invited.  It 
should  be  our  policy  to  strengthen  our  gold  reserves,  not  to  weaken 
them.  To  invite  further  exports  of  gold  would  only  tend  to  further 
dilute  a  currency  system  which  already  rests  upon  a  coin  reserve 
sufficiently  slender.  It  should  be  our  policy,  as  it  is  the  policy  of 
European  countries,  to  protect  our  gold  reserves  rather  than  to 
make  the  United  States  an  open  market  for  gold,  from  which  all 
countries  may  draw  freely  at  will.  Our  entire  credit  system  rests 
upon  a  coin  reserve  sufficiently  small  and  it  is  the  part  of  prudence  to 
strengthen  our  gold  holdings  rather  than  weaken  them. 

While  we  have  a  sufficient  volume  of  currency  to  meet  our 
requirements  in  normal  times,  unusual  demands  for  currency, 
whether  caused  by  abnormal  business  demands  or  by  private 
hoarding  proceeding  from  a  feeling  of  distrust,  result  in  conditions 
under  which  our  currency  supplies  prove  deficient.  Perhaps  this 
period  of  acute  demand  for  currency  has  been  preceded  by  a  period 
of  inactive  demand,  which  resulted  in  the  accumulation  in  money 
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centers  of  a  plethora  of  currency.  So  much  the  worse  for  us,  for 
this  period  of  plenty  has  probably  caused  a  loss  of  gold  by  export, 
for  as  we  have  no  automatic  way  of  retiring  superfluous  bank  notes 
or  greenbacks,  we  have  usually  contrived  to  ship  gold  as  a  super- 
fluous commodity.  Then  when  an  abnormal  demand  for  currency 
sets  in,  and  we  desire  to  recover  some  of  the  gold  which  has  been 
exported,  we  sometimes  find  foreign  supplies  of  gold  more  closely 
guarded  than  our  own,  so  that  we  cannot  bring  the  tide  of  importa- 
tion of  gold  in  our  direction  without  making  costly  concessions  which 
result  in  lower  prices  of  commodities  and  securities,  and  a  disturbed 
condition  of  business. 

It  is  not  a  larger  volume  of  currency  which  we  need,  but  rather 
do  we  need  a  system  which  admits  of  some  expansion  and  contrac- 
tion other  than  is  oflFered  by  the  crude  method  of  actual  export  and 
import  of  gold.  The  constant  shifting  of  large  sums  of  gold  from 
one  side  of  the  Atlantic  to  the  other  is  not  only  expensive,  but  is 
disturbing  to  the  business  of  Europe  as  well  as  to  the  business  of  the 
United  States.  If  our  currency  system  had  any  measure  of  elasticity, 
we  would  provide  for  the  minor  changes  in  the  demand  of  currency 
without  having  recourse  to  actual  gold  exports  or  imports.  When 
an  excess  of  currency  accumulates  in  the  reserve  cities,  a  portion  of 
our  bank  notes  should  be  retired.  When  a  demand  for  more  notes 
to  satisfy  the  demands  of  the  crop-moving  period  appeared,  we 
should  be  able  to  issue  bank  notes  for  temporary  use.  Thus,  auto- 
matically, our  hold  on  our  stock  of  gold  would  be  strengthened,  and 
we  would  maintain  our  own  reserves  within  control,  and  less  often 
call  upon  the  foreign  money  markets  for  aid  in  financing  our  own 
business  requirements.  Foreign  money  centers  have  complained  that 
we  too  readily  apply  to  their  markets  for  financial  assistance,  and  in- 
sist that  we  should  arrange  to  settle  our  financial  difliculties  at  home. 

There  is  nothing  automatic  in  the  workings  of  our  present  cur- 
rency laws.  There  must  be  something  automatic  in  their  operation 
if  we  wish  to  avoid  a  repetition  of  the  currency  famine  of  1907. 
Some  authority  must  be  lodged  somewhere  for  the  issuance  of  an 
additional  volume  of  currency  when  the  demand  for  currency 
becomes  so  acute  as  to  threaten  the  suspension  of  cash  payments. 
This  addition  to  the  volume  of  money  should  be  based  upon  liquid 
commercial  assets,  and  should  have  an  adequate  coin  reserve  behind 
it.    The  banks  of  the  country  are  the  custodians  of  the  best  of  all 
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liquid  assets,  as  their  credits  are  based  upon  advances  covering 
transactions  which  are  certain  of  liquidation  within  short  periods. 
The  sales  of  grain,  meats,  provisions,  and  manufactured  articles  in 
daily  use  liquidate  credits  rapidly,  if  time  is  only  given  for  distribu- 
tion from  the  producer  to  the  consumer. 

The  banks  also  can  acquire  the  coin  necessary  to  maintain 
reserves  against  note  issues,  if  the  burden  of  maintaining  coin 
reserves  against  bank  note  issues  is  placed  upon  the  banks,  and 
actual  redemption  of  bank  notes  is  provided  for,  instead  of  the 
present  system  of  forced  circulation  of  notes.  We  may  not  find  a 
way  at  once  for  the  retirement  of  the  present  volume  of  bond- 
secured  bank  notes,  and  they  may  remain  with  us  indefinitely,  always 
hampering  our  control  of  our  own  gold  supplies,  and  rendering  it 
all  the  more  necessary  that  our  reserves  of  gold  be  fully  maintained. 
We  can  at  least  put  a  stop  to  further  mischief  of  the  same  character, 
by  avoiding  the  issue  of  any  additional  bonds  bearing  circulation 
privileges.  Any  further  issues  of  government  bonds  should  be 
issued  with  a  view  to  finding  a  market  with  private  investors  among 
the  people.  They  should  not  be  issued  with  the  avowed  purpose  of 
serving  as  a  medium  for  the  further  permanent  inflation  of  our 
currency,  by  placing  them  with  the  national  banks  as  a  basis  for  the 
permanent  issue  of  an  equal  volume  of  practically  unredeemable 
paper  money. 

The  banks  have  both  the  credit  and  the  resources  necessary  to 
provide  all  the  currency  needed  for  protection  against  such  an 
emergency  as  the  panic  of  1907,  or  a  much  greater  crisis  even,  if  the 
banks  are  only  permitted  to  use  the  undoubted  resources  and  the 
credit  with  which  we  know  them  to  be  endowed. 

Should  the  banks  of  the  country  be  permitted  to  issue  an  addi- 
tional  volume  of  currency  at  crucial  periods,  and  if  so  in  what 
manner  ? 

Congress  by  legislative  action  directly  fdlowing  the  panic  of 
1907,  has  recognized  that  our  financial  difficulties  of  1907  were 
aggravated  by  the  non-elastic  feature  of  our  currency  system.  The 
Aldrich-Vreeland  bill  was  enacted  providing  for  the  issue  under 
sundry  restrictions  of  so-called  "emergency  circulation"  either  by 
individual  banks  or  by  groups  of  banks  to  be  organized  as  "National 
Currency  Associations."  The  issue  by  individual  banks  still  bore 
the  time-honored  requirement  for  the  deposit  of  bonds  to  secure  the 
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circulation  thus  issued.  The  provision  for  the  organization  of 
"National  Currency  Associations"  contemplated  a  forced  association 
of  banks  for  the  purpose,  and  did  not  make  provision  for  the  volun- 
tary retirement  of  any  bank  from  the  association,  after  it  had  once 
attained  membership. 

Congress  has  also  appointed  a  currency  commission,  which  has 
investigated  in  an  exhaustive  manner  the  principal  monetary  systems 
of  the  world.  It  has  prepared  for  publication  various  books  and 
pamphlets  bringing  a  study  of  the  leading  financial  systems  within 
the  reach  of  all  students  of  finance,  but  it  has  not  yet  vouchsafed 
any  report  of  its  deliberations.  In  the  meantime  discussions  of  the 
proposed  issue  of  additional  circulation  by  the  banks  have  been 
general  among  the  banking  fraternity,  and  three  several  agencies 
have  been  suggested  for  its  issuance : 

First. — By  the  individual  banks,  as  at  present. 
Second. — By  clearing  house  associations,  as  through  a  modifica- 
tion of  the  "National   Currency  Association'*  authorized  by  the 
Aldrich-Vreeland  bill. 

Third. — By  the  organization  of  a  Central  Bank  of  Issue. 
The  question  of  the  need  for  additional  currency  is  primarily  a 
question  of  cash  reserves.  It  cannot  be  too  often  or  too  plainly 
stated  that  balances  due  from  one  bank  to  another  bank  are  not  cash 
reserves.  Many  country  bankers  who  would  have  flatly  denied  this 
simple  proposition  in  1906  are  now  open  to  argument  on  the  subject. 
The  plain  fact  is,  the  country  bankers  do  not  carry  cash  reserves  of 
any  consequence  at  all.  They  only  carry  what  an  English  banker 
would  call  "till  money,*'  and  their  real  reserve  is  deposited  with  their 
city  correspondent.  Too  often  this  city  correspondent  has  redeposited 
the  greater  portion  of  the  balance  with  a  correspondent  in  a  larger 
city,  and  this  correspondent  in  turn  has  passed  the  bulk  of  the  bal- 
ance* on  to  a  yet  greater  financial  center,  until  the  actual  cash  reserve 
held  against  these  duplicated  deposits  becomes  attenuated  indeed. 

If  the  country  bankers  do  not  trouble  themselves  to  carry  an 
actual  cash  reserve  of  sufficient  consequence  to  be  of  any  avail  in  an 
emergency,  but  rather  choose  to  rely  upon  their  reserve  agents  in 
time  of  need,  it  seems  that,  in  justice,  the  additional  note  issuing 
power  should  be  given  where  it  is  most  needed,  to  the  banks  which 
have  by  custom  assumed  the  obligation  to  carry  the  country's 
reserves.     Nor  is  the  country  banker,  on  the  whole,  inclined  to  be 
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jealous  of  his  prerogative  in  the  matter.  The  profit  attendant  upon 
note  issue  has  already  become  so  small  that  with  a  small  volume  of 
bank  notes  outstanding  the  country  banker  does  not  realize  a  profit 
sufficient  to  reconcile  him  to  the  accumulation  of  red-tape  and  detail 
work  connected  with  the  issue.  It  is  recognized  also  that  the  addi- 
tional circulati(Hi  authorized  will  be  so  heavily  taxed  that  it  will  be 
speedily  redeemed  and  its  issue  will  be  more  a  matter  of  patriotism 
than  of  pr(^t. 

The  banks  of  the  reserve  centers  are  the  first  to  note  any 
unusual  pressure  for  currency.  The  country  banker  orders  cur- 
rency as  occasion  arises,  from  his  nearest  reserve  correspondent,  and 
when  he  has  an  excess  of  currency  beyond  his  immediate  needs,  he 
ships  the  excess  currency  by  express  or  registered  mail  to  his  city 
correspondent.  Thus,  in  normal  times,  the  country  banker  knows 
nothing  of  either  a  condition  of  scarcity  of  currency  or  of  an  excess 
of  currency.  He  may  have  a  surplus  of  loanable  capital,  or  he 
may  have  a  demand  for  loanable  funds  beyond  his  ability  to  meet 
these  calls.  When  the  country  banker  informs  you  that  money  is 
scarce  in  his  section,  he  only  means  that  loanable  capital  is  scarce. 
If,  at  this  juncture,  a  deposit  of  $10,000  in  currency  was  made  at 
his  counter,  he  would  in  all  likelihood  at  once  express  the  entire 
amount  to  his  city  correspondent.  Under  ordinary  conditions  of 
so-called  "tight  money''  what  he  desires  is  the  use  of  a  bank  credit 
against  which  he  may  draw,  not  actual  currency  or  coin. 

The  country  banker  never  realizes  that  there  is  any  scarcity  of 
actual  money  until  he  calls  upon  his  reserve  correspondent  for  a 
shipment  of  currency,  and  does  not  get  it.  On  the  other  hand,  the 
banks  of  the  reserve  centers  feel  at  once  any  unusual  demand  for 
currency  or  coin.  When  their  cash  reserves  begin  to  fall,  they  are 
compelled  to  begin  to  contract  their  loans.  We  are  compelled  at 
times  to  throw  overboard  valuable  cargo,  in  order  to  lighten  the  ship 
so  that  she  may  ride  the  waves.  Sometimes  the  cargo  thrown  over- 
board is  stocks,  bonds  and  other  securities,  sometimes  it  is  grain, 
live  stock  or  cotton.  Is  not  such  valuable  cargo  worth  saving,  and 
had  we  not  better  build  a  better  ship,  more  capable  of  carrying  the 
load,  rather  than  again  suffer  such  unprecedented  losses  as  were 
occasioned  by  the  drastic  and  enforced  liquidation  which  took  place 
in  1903,  and  again  in  1907? 

The  privilege  of  issuing  uncovered  notes  is  evidently  one  which 
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Congress  is  very  unwilling  to  grant  to  individual  banks,  and  the 
sentiment  of  the  people  in  general  is  in  accord  with  Congress  in  this 
particular  instance.  Indeed,  the  privilege  of  issuing  uncovered  notes 
is  now  recognized  as  having  such  a  powerful  influence  on  the  control 
of  reserves,  and  even  of  the  money  market  itself,  that  countries,  like 
England,  France  and  Germany,  restrict  the  power  of  issue  to  semi- 
governmental  banks.  In  our  own  country  there  is  a  strong  disposi- 
tion on  the  part  of  the  minority  party  to  insist  that  the  government 
itself  should  issue  paper  money  to  cover  special  requirements  of  crop- 
moving  periods,  or  of  periods  of  financial  stress.  There  is  also  a 
spirit  of  unwillingness  to  grant  this  power  of  issue  to  individual 
banks,  because  of  the  fear  that  some  failures  might  occasion  losses 
which  would  impair  confidence  in  the  remaining  issue,  notwithstand- 
ing the  safety  fund  requirement  which  all  advocates  of  this  form  of 
issue  have  agreed  upon  as  necessary  to  provide  for  the  redemption  of 
the  notes.  There  is  also  a  feeling  of  unwillingness  to  permit  the  banks 
any  additional  note-issuing  functions,  because  the  people  are  unwill- 
ing to  grant  to  the  banks  by  legislation  any  new  sources  of  profit. 
The  argument  that  the  people  would  share  the  benefits  which  might 
occur  if  the  lending  powers  of  the  banks  were  enlarged,  is  lost  upon 
the  opponents  of  the  so-called  asset-currency  idea.  If  it  is  contended 
that  an  increase  in  the  ability  of  the  banks  to  extend  accommodation 
will  through  competition  result  in  lower  and  less  variable  interest 
rates,  it  is  hinted  in  reply  that  the  banks  would  be  the  chief,  and  in 
fact  the  only,  beneficiaries.  We  have  a  large  number  of  citizens  who 
insist  that  the  right  to  issue  a  token  of  any  nature  intended  to  pass 
as  "money"  is  an  exclusively  governmental  function.  This  minority 
has  always  opposed  on  principle  the  note-issue  privilege  of  the 
national  bank  act,  as  so-called  "favoritism^'  of  the  banks.  They 
would  most  strenuously  oppose  any  extension  of  the  privilege  in 
new  directions,  as  a  matter  of  general  policy.  They  may  only  become 
reconciled  to  a  proposed  change  of  this  character,  if  strictly  limited 
in  voltmie,  issued  under  most  rigid  governmental  supervision,  and 
with  the  expectation  that  its  provisions  would  be  of  occasional  appli- 
cation only,  with  the  hint  of  an  emergency  requirement  as  a  justifica- 
tion for  its  being. 

Very  general  opposition  has  recently  developed  to  the  further 
issue  of  government  bonds  to  be  used  as  a  basis  for  bank  note  cir- 
culation.   One  of  the  most  important  currency  reforms  confronting 
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us  is  the  necessity  for  breaking  away  from  our  old  traditions  of  the 
bond-secured  bank  note.  We  have  followed  the  practice  of  issuing 
bank  notes  to  the  practical  limit  of  the  government  debt  until  we  have 
reached  the  danger  point.  The  government  must  have  the  power 
to  borrow,  but  its  requirements  bear  no  relation  to  the  needed  volume 
of  money.  The  government  should  find  a  market  for  its  bonds 
among  the  people,  and  the  sooner  this  is  accomplished  the  sooner 
we  will  have  taken  one  proper  step  on  the  way  to  a  proper  rehabili- 
tation of  our  finances. 

If  we  contemplate  a  departure  from  the  bond-secured  note  issue, 
we  must  make  some  provision  to  take  its  place.  Bond  security  is  not 
necessary  as  a  basis  for  an  absolutely  safe  issue  of  bank  notes. 
Such  issue,  however,  must  be  under  strict  limitations  of  volume, 
with  assured  facilities  for  redemption.  A  proper  forethought  for 
the  future  development  of  our  banking  and  currency  administra- 
tion along  sound  lines  would  also  suggest  a  requirement  for  the 
maintenance  of  adequate  reserves  of  coin  against  future  bank  note 
issues. 

If  the  banks  are  to  be  permitted  to  issue  notes  secured  by  their 
general  assets  only,  or  upon  the  pledge  of  other  securities  that  the 
government  bonds  issues  to  which  we  have  become  accustomed,  there 
seems  to  be  a  popular  demand  that  the  banks  shall  collectively  asstmie 
the  responsibility  for  the  redemption  of  the  notes  issued.  The  bank 
guarantee  plan  incorporated  by  one  of  the  great  political  parties  in 
its  last  national  platform,  and  adopted  by  several  of  the  states  in  the 
Middle  West,  is  but  an  echo  of  this  feeling.. 

There  is  also  a  fear  in  the  minds  of  many  that  any  provision 
permitting  the  issue  by  the  individual  banks  of  uncovered  notes,  or 
notes  secured  by  the  general  credit  of  the  banks  only,  and  not  by 
the  pledge  of  any  specific  collateral,  would  result  in  very  general  over- 
issue, and  consequent  inflation.  The  temptation  to  issue  notes  to  the 
maximum  amount  permitted  by  law  would  be  very  strong  to  all 
banks  in  new  communities  where  capital  is  yet  limited,  and  interest 
rates  high.  Banks  located  where  such  conditions  prevail  would  no 
doubt  issue  notes  to  the  full  limit  permissible,  under  the  act,  and 
send  such  notes  away  from  home  for  circulation,  as  there  would  be 
no  real  demand  for  the  notes  at  home.  As  these  notes  were  presented 
for  redemption,  new  notes  would  at  once  be  taken  out  in  their  stead. 
As  country  banks  an4  even  state  banks  and  trust  companies  located 
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in  the  larger  cities  do  not  make  any  distinction  between  legal  tenders 
and  bank  notes  in  counting  their  cash  reserves,  the  bank  vaults  of 
the  state  banks  and  trust  companies  would  soon  contain  only  bank 
notes  as  their  actual  reserve.  This  condition  would  be  perilous  in 
the  extreme. 

But,  it  may  be  asked^  would  not  an  issue  of  uncovered  bank 
notes  by  a  group  of  banks  be  open  to  the  same  objections  as  an  issue 
by  the  individual  banks  ? 

In  answer,  it  may  be  said  that  a  limited  issue  of  notes  only  is 
proposed,  and  it  is  easier  to  exercise  admonitory  control  of  a  few 
institutions  than  over  a  large  number.  If  the  proposed  currency 
should  be  issued  by  clearing  house  groups  only,  we  have  the  com- 
bined wisdom  and  caution  of  the  entire  clearing  house  as  a  check 
against  over  issue.  The  rates  of  interest  prevailing  in  any  clearing 
house  center  are  never  so  high  that  a  tax  of  five  per  cent  or  even 
four  per  cent  would  not  prove  a  deterrent  against  over  issue,  and 
provide  for  speedy  redemption,  while  a  tax  of  five  per  cent  or  even 
six  per  cent  would  not  avail  against  a  continuous  issue  by  banks  in 
some  newly  developed  sections.  If  the  banks  of  any  clearing  house 
located  in  any  reserve  center  may  be  permitted  to  form  their  own 
group  of  banks,  and  adopt  their  own  regulations  for  the  conduct  of 
the  association  after  it  has  been  formed,  there  is  no  reason  why  all 
the  banks  of  the  group  should  not  become  jointly  and  severally  liable 
for  the  notes  issued.  Such  association,  of  course,  would  be  under 
the  control  and  approval  of  the  Treasury  Department  but  should  be 
a  voluntary  association,  not  such  an  involuntary  association  as  was 
provided  for  by  the  provisions  of  the  Aldrich-Vreeland  bill. 

The  point  of  attack  should  be  made  the  point  of  defense.  The 
calls  for  currency  concentrate  upon  the  banks  of  the  reserve  cities, 
and  the  weapon  of  defense  should  be  placed  in  their  hands.  When 
currency  becomes  redundant,  the  excess  accumulates  in  the  vaults 
of  the  banks  of  the  reserve  centers.  As  nearly  all  the  large  banks 
of  the  reserve  centers  are  national  banks,  and  are  compelled  to  keep 
their  reserves  in  coin  or  legal  tenders,  the  bank  notes  will  not  be 
held  in  their  vaults,  as  in  the  vaults  of  the  country  banks,  as  so-called 
"reserve,"  but  must  be  paid  out  or  held  as  a  non-productive  asset. 
There  should  be  provision  for  redemption  at  any  sub-treasury,  and 
the  reserve  banks  would  under  such  provision  promptly  present  for 
Redemption  all  bank  notes  which  came  into  their  possession,  when 
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the  calls  for  currency  from  the  interior  had  been  succeeded  by  a 
return  flow  of  currency  beyond  immediate  needs. 

There  are  many  arguments  against  the  mutual  guarantee  of 
deposits  by  the  banks.  There  are  no  essential  objections  however 
to  the  mutual  guarantee  of  bank  notes  by  the  associated  banks  of 
any  large  clearing  house  center,  provided  the  banks  are  permitted 
to  form  a  voluntary  organization,  admitting  only  banks  of  their 
own  selection,  and  framing  their  own  rules  for  the  government  of 
the  association.  There  are  cogent  reasons  for  the  safeguarding  of 
the  bank  note  which  do  not  apply  to  the  protection  of  the  ordinary 
depositor.  The  holder  of  the  bank  note  should  not  be  asked  to 
scrutinize  the  credit  of  the  issuing  bank.  The  security  should  be  so 
absolute  that  no  such  scrutiny  should  be  required.  The  bank  depos- 
itor occupies  a  different  relation  to  the  banking  world.  The  deposit 
of  money  in  a  bank  is  a  voluntary  matter.  The  depositor  does  not 
make  deposits  with  a  number  of  banks  at  random.  He  selects  some 
single  bank  with  which  he  opens  an  account.  He  should  examine 
the  character  of  the  management,  and  advise  himself  of  its  manner  of 
doing  business.  Intelligent  criticism  of  this  character  is  one  of  the 
very  best  safeguards  of  sound  banking.  The  acceptance  of  a  bank 
note  is  a  different  matter.  The  holder  of  the  bank  note  has  no 
opportunity  to  select  the  notes  of  any  particular  bank.  He  must 
accent  or  refuse  the  notes  as  offered  him.  He  is  an  involuntary 
creditor.  By  usage  he  is  called  upon  to  accept  in  trade  any  bank 
notes  offered  without  regard  to  the  credit  of  the  issuing  bank. 
His  responsibility  is  limited  to  the  ability  to  distinguish  a  genuine 
bill  from  a  counterfeit  issue.  The  government  has  come  to  his  aid 
in  this  particular  by  undertaking  the  printing  of  all  bills  issued,  and 
by  a  highly  organized  secret  service  force  has  practically  eliminated 
counterfeit  issues. 

The  guarantee  of  bank  notes  differs  from  the  proposed  guar- 
antee of  bank  deposits  in  another  vital  particular.  The  total  liabili- 
ties assumed  by  the  banks  in  jointly  guaranteeing  the  bank  notes 
issued  by  their  respective  clearing  house  associations  would  be  lim- 
ited in  amount,  and  the  liability  would  extend  only  to  banks  of  their 
own  locality,  with  whom  they  had  entered  a  voluntary  association, 
and  with  whose  management  they  were  duly  conversant.  The 
mutual  guarantee  of  deposits  woi^lj}  represent  the  involuntary 
assumption  of  liabilities,  the  possiUfi relume  of  wtiich  staggers  the 
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imagination.  In  the  guarantee  of  bank  notes,  the  issue  is  proposed 
to  be  made  in  limited  volume  and  by  selected  banks.  The  guarantee 
of  deposits  represents  the  assumption  of  an  illimitable  liability,  with 
no  privilege  on  the  part  of  the  banks  of  making  any  selection  of  risks. 

We  cannot  provide  a  proper  bank  note  system  and  get  entirely 
away  from  the  human  equation.  We  cannot  construct  a  system 
absolutely  automatic.  Some  final  power,  vested  with  final  responsi- 
bility, subject  to  human  judgment,  must  be  available  somewhere,  or 
the  system  will  break  down  at  times.  This  final  power  we  have 
found  in  the  past  in  the  United  States  Treasury.  It  was  not  designed 
to  control  the  banking  system.  It  was  organized  with  an  opposite 
purpose  in  view,  of  getting  the  government  out  of  the  banking 
business,  and  the  fathers  of  the  independent  sub-treasury  system 
little  conceived  that  an  emergency  might  ever  arise  under  which  the 
Treasury  Department  might  be  called  upon  to  assume  even  a  moral 
responsibility  for  the  protection  of  the  banking  situation. 

In  practice,  however,  the  Treasury  Department  has  never  been 
able  to  maintain  an  attitude  of  non-interference.  The  treasury,  at 
times,  acquires  such  excess  of  revenues  that  the  withdrawal  from 
circulation  of  the  treasury  holdings  would  prove  a  serious  menace 
to  business.  On  the  other  hand,  in  times  of  unreasonable  and  unrea- 
soning financial  disturbance,  the  pressure  of  public  opinion  has  always 
prompted  the  Secretary  of  the  Treasury  to  use  the  utmost  resources 
of  the  government  to  assist  in  restoring  financial  order.  The  United 
States  is  the  largest  holder  of  cash  in  the  world.  It  has  larger 
cash  revenues  than  any  corporation  in  the  United  States.  These 
possessions  entail  grave  responsibilities,  which  cannot  be  ignored. 

Thus,  in  practice,  the  Treasury  Department  and  the  banks  have 
been  compelled  to  co-operate  in  times  of  panic,  and  work  hand  in 
hand  for  the  restoration  of  confidence.  They  co-operate  clumsily 
for  there  is  no  statute  law  to  assist  them.  The  Treasury  Department 
is  not  recognized  by  law  to  have  any  banking  functions,  yet  at  times 
it  holds  vast  sums  of  government  revenue,  unused  funds  awaiting 
disbursement,  in  no  wise  differing  from  the  deposit  liabilities  of  the 
commercial  banks,  save  that  they  are  withdrawn  from  the  channels 
of  trade,  and  the  commercial  interests  of  the  country  are  hampered 
by  the  withdrawal  of  hoarded  money  to  the  extent  of  the  treasury 
holdings.  The  one  appealing  argument  urged  in  favor  of  the  Postal 
Savings  Bank  bill  has  been  that  the  postal  savings  bank  would  bring 
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out  of  hiding  considerable  sums  of  money  which  is  now  being 
hoarded  by  timid  people.  The  government  has  been  the  chief  sinner 
in  the  matter  of  forcibk  and  violent  withdrawals  of  sums  of  actual 
cash  from  the  channels  of  trade,  and  it  may  well  set  a  good  example 
to  the  nation  by  a  change  in  its  manner  of  handling  its  own  revenues. 

The  Treasury  Department  is  also  charged  with  the  responsi- 
bility of  maintaining  the  redemption  in  coin  of  a  vast  volume  of 
paper  money.  In  fact  the  protection  and  maintenance  of  our  gold 
holdings,  a  matter  intimately  connected  with  the  questions  of  bank 
reserves  and  of  the  settlement  of  our  foreign  trade  balances,  is  with 
us  a  distinctly  treasury  action.  In  all  European  countries  these 
problems  are  assumed  by  the  semi-governmental  banks. 

If  the  burden  of  the  maintenance  of  cash  payments  is  to  be 
placed  upon  the  banks,  then  the  banks  of  the  reserve  cities,  at  least, 
being  the  banks  which  really  carry  the  cash  reserves  of  the  country, 
should  be  given  the  liberty  of  using  their  undoubted  credit  and 
resources  as  a  basis  for  the  issue  of  a  sufficient  volume  of  notes, 
secured  by  clearing  house  certificates,  to  protect  the  nation  from  a 
currency  famine.  This  was  attempted  in  the  Aldrich-Vreeland  bill, 
but  if  this  measure  is  to  be  permanently  adopted,  it  should  be 
revised  in  such  manner  that  the  banks  may  be  permitted  greater 
freedom  of  action. 

If  Congress  or  the  people  are  unwilling  to  grant  to  the  banks 
such  note  issuing  power  as  may  enable  them  to  control  the  currency 
situation  in  time  of  panic^  because  of  insistence  that  the  power  to 
coin  money  and  to  regulate  the  value  thereof  make  it  inctmibent 
upon  the  government  to  furnish  a  supply  of  money  adequate  to  the 
needs  of  the  nation,  then,  our  last  resource  is  a  semi-governmental 
bank  of  issue.  The  central  bank  idea  has  many  advocates  and  many 
opponents.  If  the  central  bank  is  called  into  being,  it  will  be  com- 
pelled to  exercise  control  not  only  over  the  available  supply  of  cash 
reserves  of  the  banks,  but  will  be  compelled  to  act  as  the  final 
arbiter  in  the  extension  of  credits,  both  in  a  banking  sense  and  a 
commercial  sense.  When  credits  become  greatly  extended,  the 
position  of  the  central  bank  would  not  only  be  one  of  great  responsi- 
bility, but  also  one  of  great  power,  both  financial  and  moral.  The 
chief  objection  which  has  been  urged  by  the  opponents  of  the  central 
bank  is  that  so  great  power  over  the  money  market  should  not  be 
vested  in  any  institution.   The  fear  is  expressed  that  the  management 
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might  at  some  time  fall  under  the  control  of  a  single  group  of  indi- 
viduals, cither  of  financial  or  political  brotherhood,  who  might 
administer  its  affairs  for  their  own  personal  aggrandizement 

The  history  of  the  first  two  banks  of  the  United  States  has  been 
pointed  out  as  proof  that  any  central  bank  organization  in  our 
country  is  a  predestined  failure.  The  comparison  is  unfortunate, 
but  there  is  in  fact  no  analogy  between  the  United  States  banks  of 
the  earlier  period  and  the  proposed  central  bank  of  to-day.  The 
first  banks  of  the  United  States  were  direct  and  active  competitors 
of  the  commercial  banks  of  the  period.  The  proposed  central  bank 
of  this  day  would  not  be  a  competitor  with  the  existing  banks  for 
commercial  business.  It  would  be  a  bank  of  banks,  its  ownership 
and  control  in  the  hands  of  the  existing  banks,  but  under  quasi- 
governmental  control.  It  would  be  the  custodian  of  the  final  reserves 
of  the  banks,  and  would  have  in  its  control  the  reserve  note  issue 
power  of  the  banks.  It  would  have  large  responsibilities.  The 
same  responsibilities  already  exist,  but  rest  upon  the  large  aggregate 
number  of  existing  banks.  Each  individual  bank  is  apt,  however,  to 
treat  his  responsibility  lightly,  feeling  perhaps  that  his  small  efforts 
to  check  a  rising  flood  of  speculation  would  have  but  little  effect  on 
the  whole  situation.  Free  banking  advances  personal  aims  only. 
We  need  some  consolidation  of  existing  banking  responsibilities,  in 
such  manner  as  to  recognize  the  claims  of  public  duty. 

The  power  to  issue  uncovered  notes  should  be  the  last  and  final 
link  in  the  line  of  reserves  built  up  by  the  banks.  The  country  banks 
make  no  attempt  to  carry  the  actual  cash  reserves  necessary  to  be 
held  against  the  enormous  and  growing  mass  of  our  bank  book 
credits.  Our  resierves  are  concentrated  at  the  money  centers. 
Perhaps  it  is  as  well  it  should  be  so.  There  should  be  a  gradual 
refining  of  credits  from  the  small  community  on  the  outskirts  of  our 
commercial  territory,  through  larger  and  larger  centers  of  banking 
activity,  until  we  come  to  the  city  whose  wealth  and  banking  power 
constitute  it  the  financial  center  of  the  country.  Here  we  expect  to 
find  credits  more  fluid  and  mobile,  with  a  power  of  assimilation  of 
all  that  is  best  of  the  financial  offerings  which,  wherever  they  may 
originate,  tend  to  draw  upon  this  common  center  whenever  the  enter- 
prise calls  for  the  employment  of  other  than  local  means. 

The  concentration  of  reserves  has  taken  place  as  a  natural  evolu- 
tion of  banking.    As  the  reserves  have  by  common  consent  become 
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lodged  in  the  larger  money  centers,  the  note  issue  power,  which 
should  be  the  last  line  in  our  defences,  should  be  lodged  in  the 
banks  of  the  large  money  centers.  Being  thus  disposed,  our  reserves 
acquire  greater  mobility,  for  they  may  be  promptly  marshalled  thence 
for  the  defence  of  any  point  which  may  for  the  time  demand  the 
use  of  unusual  resources.  Upon  these  money  centers  concentrates 
the  demand  for  coin  for  export  in  payment  of  our  foreign  balances, 
for  legal  tenders  to  pay  custom  duties,  for  cash  to  move  the  cotton 
crop  of  the  South,  the  wheat  of  the  Middle  West  and  the  North- 
west, and  for  any  unusual  call  which  may  be  occasioned  at  any  time 
by  any  one  of  our  manifold  activities. 

The  maintenance  of  our  banking  reserves  thus  rests  upon  the 
banks  of  our  larger  money  centers.  The  maintenance  of  reserves 
in  banking  is  a  vital  matter.  It  has  long  been  so  understood  by 
Congress,  which  requires  the  banks  of  the  central  reserve  cities  to 
maintain  minimum  reserves  of  actual  cash  in  their  vaults  of 
twenty-five  per  cent  of  their  deposits.  No  arbitrary  rule  will  suffice 
however,  to  represent  an  adequate  reserve.  The  demands  upon  it 
vary  with  the  seasons,  are  strangely  affected  by  foreign  market  con- 
ditions, by  crop  conditions,  by  frosts,  floods,  and  earthquakes;  by 
matters  political,  by  labor  conditions,  and  most  of  all  by  that  mer- 
curial and  unmeasurable  thing,  public  confidence  or  trust.  The  con- 
servative banker  must  decide  for  himself,  almost  from  day  to  day, 
revising  constantly  his  views  on  the  financial  outlook,  what  minimum 
reserve  is  required.  Even  then  his  position  is  jeopardized,  if  the 
action  of  his  neighbor  is  not  governed  by  a  policy  equally  sane  and 
conservative.  Competition  is  so  strong  among  our  banks,  and  the 
demand  for  a  showing  of  earnings  is  so  pressing  upon  our  bank 
managers,  that  it  would  prove  a  real  relief  to  many  of  them  to 
relinquish  in  part  the  great  responsibilities  which  the  care  of  this 
reserve  entails.  With  a  central  bank  organized  for  the  purpose, 
relieved  by  its  charter  from  the  strain  for  profits,  and  charged  with 
an  acknowledged  responsibility  for  the  management  of  our  reserves, 
the  maintenance  of  cash  payments,  and  the  redemption  in  gold  of 
our  paper  money,  our  banking  system  would  present  a  solidarity  of 
organization,  and  an  efficiency  of  action,  which  in  the  minds  of  many 
students  of  finance  has  been  hitherto  lacking. 
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By  Herbert  G.  Stockwell, 
Certified  Public  Accountant,  Philadelphia. 


Much  unjust  criticism  has  been  made  by  bankers  and  bank 
examiners  against  each  other,  and  the  general  public  has  frequently 
condemned  both.  When  a  trusted  bank  officer  or  clerk  decamps 
with  the  bank's  money  the  popular  cry  is  heard  to  the  effect  that 
all  bank  men  should  be  watched  closer;  and  there  is  also  heard 
the  oft  repeated  demand,  "Where  was  the  bank  examiner?"  In 
the  mutual  effort  to  serve  the  public  well  and  faithfully,  cordial 
co-operation  and  perfect  understanding  between  the  banker  and 
examiner  should  take  the  place  of  suspicion  and  distrust.  Criticism 
is  unjust  when  entertained  before  due  consideration  of  all  of  the 
facts  has  been  given. 

As  an  examiner,  I  ought  to  believe  that  every  bank  officer  and 
clerk  is  absolutely  honest  and  conscientious,  and  my  investigations 
should  be  directed  to  the  proving  of  my  theory;  and  as  a  bank 
officer,  director  or  clerk,  I  ought  to  feel  that  the  examinations  have 
been  instituted  and  conducted  for  my  benefit  as  well  as  for  those  who 
have  placed  their  trust  in  me.  It  frequently  happens  that  unnecessary 
friction  is  allowed  to  creep  in  and  destroy  the  best  results  that  might 
otherwise  be  derived  from  the  visits  of  the  examiner.  Constant 
contact  with  the  many  phases  of  the  banking  business  in  many  banks 
enables  the  thoughtful  examiner  to  see  some  of  the  relations  between 
facts  and  uncertainties  in  a  clearer  light  than  is  possible  for  some 
strictly  local  bank  officers;  and  the  friendly  discussion  with  the 
examiner  of  such  matters  as  arise  in  the  course  of  his  business 
would  be  of  greater  benefit  to  the  banker  than  he  could  realize 
until  he  has  experienced  it.  On  the  other  hand,  the  trained  banker 
can,  if  he  will,  impart  to  the  examiner  a  knowledge  of  specific  acts 
and  circumstances  surrounding  specific  transactions,  to  be  learned 
in  no  other  way. 

The  best  examination  results  from  the  joint  efforts  of  the 
banker  and  examiner  working  together,  each  possessing  good  judg- 
ment and  tact,  and  each  having  an  earnest  desire  that  the  bank 

(669) 


Digitized  by 


Google 


19-2  The  Apwals  of  the  Amcrica^i  Academy 

be  searched  through  for  an  untoward  act  or  transaction  that  ought 
to  be  uprooted  before  it  has  fastened  its  ugly  tentacles.  A  bank 
official  expressed  the  idea  of  value  to  be  obtained  from  contact  with 
the  examiner  in  the  following  language: 

We  bank  officers  are  so  close  to  the  scene  of  action,  that  w«  do  not  look 
upon  it  in  the  same  way  as  an  outsider  and  the  opinion  of  another  is  oftea 
refreshing  and  helpful. 

In  the  consideration  of  the  subject  of  an  examination  of  state 
and  national  banks,  we  should  keep  in  mind  the  immense  task 
imposed  upon  those  responsible  for  such  labors.  The  Monetary 
Commission  reports  ^hat  in  April,  1909,  there  were  22,491  banks 
of  all  classes  doing  business  in  the  United  States.  These  banks 
handle  assets  amounting  to  the  vast  aggregate  of  $19,583,410,393, 
which  in  total  and  in  detail  must  be  accounted  for,  and,  with  few 
exceptions,  examined  one  or  more  times  each  year  by  the  state  or 
national  examiners.  The  number  of  examinations  required  by  the 
laws  of  the  states  varies  from  one  examination  to  five  annually. 
The  national  bank  examiners  visit  the  bank  as  nearly  twice  each 
year  as  possible. 

The  examiner  has  to  contend  with  a  great  many  difficulties  not 
ordinarily  known  to  the  public.  One  of  the  obstacles  consists  in 
the  attitude  of  the  directors  and  officers  when  violations  of  the  law 
are  called  to  their  attention.  This,  of  course,  is  more  particularly 
true  in  some  country  banks,  where  the  directors  have  had  very  little 
general  experience  outside  of  the  small  trades  or  occupations  in 
which  they  are  engaged,  many  of  them  being  farmers. 

Requirements  of  the  States 

With  but  few  exceptions  all  of  the  states  have  provisions  for 
examinations  of  banks,  although  some  of  the  laws  regulating  the 
control  of  banking  have  been  but  recently  enacted.  In  Arkansas, 
the  state  auditor  says,  there  are  no  banking  laws  and  no  examina- 
tions of  banks,  and  so  late  as  1909  the  Superintendent  of  Banking 
in  Ohio  states  that  none  of  the  banks  of  the  state  had  ever  been 
examined  before. 

From  Arkansas,  where  no  examinations  of  any  kind  are 
required,  it  is  a  long  cry  to  Rhode  Island,  where  provision  is  made 
not  only  for  two  examinations  annually  by  the  bank  commission, 
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but  in  addition  private  examinations  are  required  by  law.  So  far 
as  I  have  been  able  to  learn,  no  state  in  our  union  1^  gone  the 
lengths  of  Rhode  Island  in  directing  how  examinations/other  than 
official,  shall  be  made.  A  letter  dated  June  10,  1910,  addressed  to 
the  banks,  signed  by  the  bank  commissioner,  calls  attention  in  the 
following  language  to  the  law  recently  passed:  "Heretofore  the 
law  laid  this  duty  directly  upon  a  committee  of  the  trustees,  but  now 
this  duty  must  be  performed  by  a  certified  public  accountant  of  this 
state,  whose  examinations  and  reports  must  cover  subjects  and  be 
in  a  form  satisfactory  to  the  bank  commissioner."  At  the  end  of 
the  letter  are  given  the  names  and  addresses  of  the  certified  public 
accountants  of  Rhode  Island. 

Between  these  two  extremes  the  other  state  banking  depart^ 
ments  are  operating  under  laws  of  varying  force  and  scope. 

National  Banking  Supervision 

The  Comptroller  of  the  Currency  is  the  superintendent  of 
the  national  hunks.  In  his  last  report  dated  December  6,  1909,  he 
states  that  on  September  i,  1909,  there  were  6,977  national  banks 
in  operation  grouped  as  to  capital  into  the  following  divisions : 

Capital  Number 

$25,000  1,815 

Over       25,000  less  than     $50,000 3^4 

Over       50,000  less  than     100,000 2,217 

Ov>er     100,000  less  than     250,000 1,909 

Over     250,000  less  than  1,000,000 49^ 

Over  1,000,000  less  than  5,000,000 149 

5,000^000  and  over ll 

Total   6,977 

The  national  act  from  which  the  Comptroller  of  the  Currency 
derives  his  power  was  originally  passed  as  a  currency  measure. 
The  government  desired  to  place  the  issue  of  bank  currency  in 
banks  operating  under  a  national  charter  and  at  the  same  time 
provide  a  means  for  marketing  its  bonds.  The  original  scope  of 
the  examiner's  duties  seems  to  have  limited  the  examinations  some- 
what to  such  inspection  as  would  assure  the  comptroller  that  the 
notes  issued  by  the  bank  would  be  paid  upon  presentation  at  the 
bank,  and  thus  prevent  the  necessity  of  sale  of  the  bonds  deposited 
in  Washington  as  collateral  security  for  the  notes.    A  few  hours' 
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work  in  each  bank  seemed  to  be  all  that  was  considered  necessary 
for  such  purposes  as  were  originally  in  contemplation;  and  the 
fee  was,  in  1862,  deemed  ample  compensation.  In  some  cases  more 
than  one  bank  examination  could  be  completed  in  a  day's  work; 
thus  a  comfortable  income  resulted  to  the  examiner.  The  act  of 
Congress  governing  the  scope  of  the  duties  of  the  examiners  has 
not  been  changed  in  this  respect  from  that  day  to  this,  but  the 
rulings  of  the  several  comptrollers  have  gradually  increased  the 
labor  of  the  examiners  to  such  an  extent  that  with  few  exceptions 
they  are  to-day  very  poorly  paid  for  the  amount  of  work  they  are 
required  to  do. 

Part  of  the  enlargement  in  the  scope  of  the  examination  is 
attributable  to  the  accumulation  of  experience  which  each  successive 
comptroller  has  found  at  hand,  partly  to  recommendations  of  bank 
officers;  but  the  bulk  of  the  work  now  done  by  the  national  bank 
examiner  may  fairly  be  attributed  to  the  zeal  on  the  part  of  all 
officials  inspired  by  the  pressure  of  public  opinion.  Elach  embez- 
zlement of  bank  funds  by  officers  or  clerks  and  each  failure  of 
national  banks  has  created  in  the  minds  of  the  general  public  a 
feeling  that  greater  efficiency  in  the  comptroller's  office  would  have 
prevented  the  loss.  Thus,  the  comptrollers  stimulated  to  increased 
endeavor,  have  added  from  time  to  time  things  necessary  for  the 
examiner  to  do  to  safeguard  the  funds  of  the  depositors,  until,  at 
present,  instead  of  a  cursory  inspection  of  the  available  assets 
of  a  bank  for  the  purpose  of  determining  that  the  national  bank 
currency  would  be  honored,  the  examiner  must  go  into,  and  report 
upon,  a  multitude  of  details,  originally  scarcely  contemplated  as 
necessary  or  desirable. 

The  most  recently  reported  order  of  the  comptroller  will  illus- 
trate as  well  as  any  other  the  difference  in  the  present  and  former 
requirements.  The  examiners  will  now  be  required  to  exercise 
judgment  as  to  whether  a  weak  bank  should  be  allowed  to  continue 
in  business ;  and  for  the  purpose  of  coming  to  some  conclusion  in 
the  matter  without  waiting  to  file  their  reports,  they  should  call 
the  directors  to  a  meeting  to  consider  the  financial  condition  of  the 
bank  with  a  view  of  liquidation.  Think  of  it  I  A  man  who  may 
possibly  receive  the  mere  pittance  of  $20.00  for  an  examination 
of  a  bank  must  be  of  such  caliber  that  dependence  may  be  placed 
upon  his  judgment  as  to  whether  that  bank  should  be  closed  up  or 
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nursed  along.  This  disproportion  between  brains  required  and  the 
compensation  allowed  should  be  adjusted  without  delay. 

While  there  is  some  adverse  criticism  of  the  present  Comptroller 
of  the  Currency  in  his  exacting  demands  upon  the  directors  and 
officers  of  the  national  banks  for  a  better  performance  of  their 
duties,  it  seems  to  be  pretty  generally  conceded  that  such  steps  are 
well  considered;  that  the  comptroller  should  enforce  the  law  as 
he  finds  it,  and  that  this  will  result  in  great  improvements  in  the 
national  banking  business.  If  the  law  is  unjust  in  any  way,  the 
quickest  means  by  which  it  can  be  changed  is  for  him  to  enforce  it 
That  many  of  the  points  on  which  he  insists  are  considered  good  is 
shown  in  the  reports  of  many  state  bank  commissioners.  His 
example  is  being  followed  by  numerous  state  officials,  while  others 
express  the  regret  that  they  have  not  the  power  to  adopt  some  of 
the  requirements  of  his  office. 

One  of  the  greatest  difficulties  confronting  all  banking  depart- 
ments is  the  tendency  on  the  part  of  banks  to  loan  money  to  their 
customers  in  excess  of  the  amount  declared  by  law  to  be  the  limit 
to  which  loans  can  be  made.  The  comptroller  states  that,  in  spite 
of  his  watchfulness,  caution,  and  remonstrances,  over  fifteen  per 
cent  of  the  total  number  of  banks  doing  business  report  excessive 
loans. 

The  amount  that  can  be  loaned  to  any  individual,  firm,  or  cor- 
poration IS  an  amount  equal  to  ten  per  cent  of  the  bank's  capital 
and  surplus,  providing  that  the  total  of  such  loan  does  not  exceed 
an  amount  equal  to  thirty  per  cent  of  the  capital  stock  of  the  bank. 
The  penalty  for  violation  of  this  law  is  so  severe  that  it  has  rarely 
been  imposed,  and  many  banks  openly  violate  the  hw  on  the  ground 
that  it  is  unjust  and  that  it  interferes  with  their  business.  A  bank 
with  a  capital  and  surplus  of  $1,000,000  could  accommodate  a 
wealthy  and  desirable  customer  with  only  $100,000  if  the  law  were 
strictly  obeyed,  yet  the  bank  might  have  many  millions  of  deposits 
available  for  loans.  For  the  bank  to  make  a  larger  loan,  there  must 
be  an  increase  in  capital  or  a  change  in  the  law.  That  the  banks 
do  not  consider  the  law  one  to  be  obeyed  to  the  letter  is  shown  in 
the  fact  that  over  one  thousand  banks  voluntarily  reported  excessive 
loans  in  September,  1909. 

A  new  feature  adopted  by  the  present  comptroller  consists  in 
the  organization  of  the  examiners  in  the  field.     There  arc  now 
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between  95  and  100  national  bank  examiners  who  have  been 
grouped  or  classified  into  eleven  or  twelve  territorial  districts  by 
the  comptroller.  It  is  intended  that  these  groups  of  examiners  shall 
meet  twice  a  year  for  the  exchange  of  information  regarding  bor- 
rowers in  their  district,  and  a  discussion  of  any  suggested  improve- 
ments in  the  examinations  that  may  be  made  under  existing  ccHidi- 
tions. 

Each  group  is  presided  over  by  a  chairman,  who  assigns  to 
each  examiner  the  task  of  writing  a  paper  to  be  read  at  the  meeting. 
The  chairman  himself  also  writes  a  paper,  and  the  meetings  are 
intended  to  be  of  great  use  to  the  examiners  in  tending  to  perfect 
them  in  their  work.  This  organization  of  examiners  into  these 
associations,  if  properly  handled  and  maintained,  will  bring  about 
much,  although  in  the  hands  of  immature  men  there  is  grave  danger 
of  indiscreet  treatment  of  the  confidential  knowledge  entrusted  to 
them.    This  must  be  carefully  guarded  against. 

QuaMcations  Required  of  Examiners  by  State  and  National 

Authorities 

Unfortunately,  at  least  in  the  past,  political  influence  more  than 
ability  has  assisted  candidates  to  obtain  the  position  of  examiner. 
Perhaps  the  following  is  an  extreme  illustration :  A  newly  appointed 
examiner  was  sent  to  an  old  and  experienced  examiner  for  training. 
In  a  conversation  with  the  appointee,  it  was  learned  that  he  knew 
nothing  about  the  business,  possessed  no  experience  whatever  in 
banking  and  had,  in  fact,  neither  applied  for,  nor  desired,  the  posi- 
tion of  examiner.  He  was,  however,  a  supporter  of  certain  political 
influences  in  his  state  and  was  filled  with  a  laudable  desire  to 
become  a  United  States  marshal  or  assistant  United  States  district 
attorney.  His  benefactors  did  not  happen  to  have  just  such  a  job 
handy  so  they  asked  the  comptroller  to  appoint  him  bank  examiner. 
He  frankly  told  the  comptroller,  he  said,  that  he  knew  nothing 
about  a  bank.  The  comptroller,  it  is  said,  told  him  that  he  could 
learn  and  he  was  thereupon  sent  to  the  old  examiner  for  instruc- 
tions. Extremes  meet  among  the  examiners,  as  well  as  in  other 
classes.  Some  examiners  have  served  years  of  useful  employment 
in  a  bank,  after  which  they  have  been  taken  to  Washington,  where 
they  were  thoroughly  drilled  in  the  analysis  of  reports  of  examina- 
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tions.  After  all  this  training,  they  were  allowed  to  go  out  in  the 
field. 

It  is  very  fortunate  indeed  that  the  comptrollers  have  to  a  large 
extent  disregarded  political  pressure  and  that  very  few  examiners 
have  been  removed  because  of  their  politics ;  the  examiners  appointed 
purely  for  political  reasons  are  being  carefully  weeded  out,  and 
to-day  it  may  be  said  that  the  examiners  are  as  a  class  equal,  if  not 
superior,  to  any  other  body  in  the  national  or  state  service. 

In  some  states  the  examiners  are  required  to  have  had  certain 
qualifications,  including  a  definite  number  of  years  of  active  bank 
experience,  while  in  other  states  the  matter  is  left  to  the  discretion 
of  the  bank  commissioners.  In  Texas,  for  example,  every  examiner 
must  have  been  an  **expert  bookkeeper  and  bank  accountant"  and 
must  have  had  practical  experience  in  the  banking  business  for  at 
least  five  years.  This  expert  receives  a  salary  of  $2,000  per  annum 
and  must  furnish  a  bond  of  $10,000.  In  West  Virginia  the  candi- 
date must  be  "skilled  in  the  science  of  bookkeeping  and  banking" 
and  must  have  had  at  least  "two  years' "  experience  as  cashier  or 
assistant  cashier  in  a  bank,  or  shall  have  served  at  least  two  years 
as  assistant  commissioner  of  banking,  banking  examiner,  or  as  an 
accounting  officer  of  the  state." 

A  curious  condition  was  discovered  in  Georgia  by  the  state 
treasurer,  who  in  that  state  is  also  bank  examiner.  In  his  report 
for  the  year  1909  he  says  : 

In  this  department  I  found  that  bank  examiners  were  in  business  for 
their  health  and  each  had  resigned  positions  to  accept  service  in  the  depart- 
ment because  it  afforded  them  outdoor  work,  although  at  a  less  salary.  Up 
to  the  present  time  the  salaries  range  from  $1,200  to  $2,000  per  annum,  the 
same  being  paid  out  of  fees  received  from  the  banks  examined,  and,  be  it 
faid  to  the  credit  of  the  banks  throughout  the  state,  that  they  are  willing  to 
pay  a  larger  fee  for  a  more  thorough  examination  such  as  will  keep  in  the 
service  accountants  of  ability  at  salaries  commensurate  with  the  service  ren- 
dered. 

In  discussing  the  qualifications  of  the  bank  exanyner  the  com- 
missioner of  Kansas  in  his  report  for  the  year  1908  says: 

In  short,  judgment  is  the  best  asset  of  a  bank  examiner  and  the  person 
who  has  foum)  judgment  supplemented  with  experience  as  an  examiner  is 
the  one  whose  services  become  invaluable  to  the  state,  and  such  a  bank  exam- 
iner should  be  retained  regardless  of  political  affiliation. 

(675) 


Digitized  by 


Google 


198  The  Annals  of  the  American  Academy 

In  an  address  by  Hon.  H.  M.  Zimmerman  before  the  Michigan 
State  Bankers'  Association  in  1907,  he  took  occasion  to  observe : 

The  experience  of  the  department  shows  that  it  takes  years  to  make  a 
thoroughly  competent  examiner  even  when  his  previous  experience  has  been 
along  the  line  of  bank  work,  and  each  succeeding  year's  work  in  the  service 
adds  greatly  to  his  efficiency. 

It  is  the  belief  of  the  superintendent  of  the  banking  depart- 
ment of  Ohio  that 

The  work  of  the  department  should  be  so  quietly  done  as  to  be  unnoticed, 
and  that  the  better  its  work,  the  less  will  be  heard  from  it 

The  commissioner  of  the  State  of  Idaho  well  describes  a  cer- 
tain phase  of  the  work  of  an  examiner  in  the  following  language: 

The  duties  of  an  examiner  are  of  such  a  nature  as  to  require  men  of 
ability  and  fitness.  Because  the  duties  of  an  examiner  are  of  a  confidential 
nature  and  he  cannot  submit  himself  to  newspapers'  interviews,  the  general 
public  knows  very  little  of  his  work  unless  there  is  a  failure  in  his  state,  the 
whole  community  is  then  ready  to  tell  how  the  examiner  was  incompetent 
and  that  the  bank  should  have  been  closed  long  before.  They  do  not  know 
of  the  many  special  reports  and  efforts  that  have  been  put  forth  to  save  the 
institution,  nor  do  they  ever  hear  of  the  numerous  banks  that  are  saved  in 
this  way  from  failure. 

The  state  examiner  of  the  State  of  Washington  says  that 

The  state  banking  department  here  is  conducted  along  as  rigid  rules  as 
we  know  how  at  the  present  time,  and  that  we  regard  our  examiners  in  the 
same  class  as  the  national  examiners  of  this  state,  and  that  the  examiners 
here  are  equal  to  the  best.  We  are  working  in  perfect  harmony  with  the 
iiational  department  so  that  all  information  gained  by  one  department  of 
interest  to  the  other  is  exchanged. 

Compensation  of  Examiners 

The  state  examiners  as  a  rule  receive  salaries  in  addition  to 
their  actual  traveling  expenses,  while  the  national  bank  examiners 
receive  a  graded  fee  for  the  examination  of  each  bank,  out  of 
which  they  must  pay  for  such  assistants  as  they  require  and  also  all 
traveling  and  other  expenses. 

The  salaries  of  the  state  bank  examiners,  with  few  exceptions, 
range  from  $1,200  to  $4,800  per  annum,  many  of  them  working 
hard  all  the  year,  and  nearly  every  day  in  the  year,  for  the  small 
annual  sum  of  $2,000. 
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The  total  amount  collected  from  national  banks  and  paid  to 
the  examiners  for  the  last  year  was  $510,928.07,  or  an  average  of 
about  $5,000  to  each,  but  by  far  the  larger  number  receive  less  than 
this  average.  The  Deputy  Comptroller  submitted  to  the  Monetary 
Commission  the  following  table  of  amounts  paid: 

Gsoss  Income  of  National  Bank  Examiners. 

14  receive  over  $2,000  but  less  than  $3,000 

18  receive  over  3,000  but  less  than  4,000 

30  receive  over  4,000  but  less  than  5.000 

13  receive  over  5,000  but  less  than  6jooo 

6  receive  over  6,000  but  less  than  7,000 

2  receive  over  7,000  but  less  than  8,000 

2  receive  over  8^000  but  less  than  9,000 

The  New  York  and  Chicago  examiners  not  included  in  this  table 
receive  between  $18,000  and  $19,000  each.  Out  of  their  gross 
income  all  examiners  must  pay  their  own  traveling  expenses, 
assistants  and  other  expenses,  amounting  to  about  one-third  of  the 
total  compensation,  so  that  the  net  income  in  most  cases  is  very  small 
in  proportion  to  the  responsibility  assumed. 

Character  of  Examiners 

Fully  appreciating  the  honesty  and  strength  of  character  pos- 
sessed by  bank  officers  and  clerks  as  a  class,  it  is  to  be  most 
deeply  regretted  that  exceptions  to  the  general  rule  exist  among 
them.  While  the  thoroughly  efficient  examiner  preserves  an  attitude 
of  belief  in  the  honesty  of  all  the  bank  men  met  during  the  perform- 
ance of  his  duties,  he  must  be  ever  alert  to  detect  the  acts  of  the 
unfortunate  and  misguided  man  who  has  fallen  a  prey  to  tempta- 
tion. Such  men  are  constantly  studying  ways  and  means  of  cover- 
ing their  embezzlement,  becoming  in  some  instances  experts  in 
concealing  traces  of  their  guilt. 

An  examiner  can  spend  usually  not  more  than  a  few  days  each 
in  the  examination  of  a  large  bank  and  rarely  more  than  one  day 
each  in  the  banks  in  smaller  cities  and  towns.  Much  routine  work 
must  be  done  in  this  short  time  to  cover  the  requirements  of  the 
state  or  national  regulations,  and  some  examiners  unwisely  yield 
to  the  impulse  to  fall  into  ruts  of  clerical  performances  not  con- 
ducive to  unearthing  well-covered  stealings. 

The  bank  man  whose  accounts  are  crooked  watches  the  exam- 
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incr  closely,  studying  every  move,  that  he  may  know  wherein  the 
least  danger  of  discovery  lies.  He  knows  exactly  where  the  needle 
in  the  haystack  is,  while  the  examiner  does  not  even  know  that 
there  is  a  needle  in  the  haystack  at  all.  If  the  examiner  paws  over 
the  surface  of  the  stack  with  regular  motions  at  each  visit,  the 
guilty  possessor  of  the  secret  knows  where  the  needle  may  be 
buried  with  least  danger  of  discovery. 

The  examiner  must  keep  in  mind  that,  while  by  far  the  greatest 
majority  of  bank  men  are  thoroughly  honest  in  word  and  act,  there 
may  be  some  men  among  them  guilty  of  as  yet  undiscovered  fraud. 
The  examiner  should  study  the  general  subject  of  fraud  in  banking 
thoroughly.  One  bank  cashier  says  that  his  experience  shows  that 
*'the  most  usual  causes  (of  fraud)  are  the  following:  First,  one- 
man  banking;  second,  corrupt  politics;  third,  excessive  loans  to 
directors" 

The  examiners  who  understand  their  duties  and  perform  them 
faithfully  are  well  respected  by  the  bank  officers.  A  vice-president 
of  a  large  national  banks  says: 

In  a  banking  experience  of  forty  odd  years  in  a  New  York  City  national 
bank  I  have  been  present  at  every  examination  except  three  made  by  national 
bank  examiners  and  committees  from  the  board  of  directors.  I  think  I  know 
all  the  tricks  and  possibilities  of  the  business  and  for  the  life  of  me  I  could 
not  improve  on  the  examinations  I  have  witnessed. 

Some  examiners  go  more  deeply  into  the  affairs  of  the  bank 
than  others,  but  none  of  them  pretend  that  their  examinations  are  as 
thorough  and  searching  as  they  would  be  if  the  conditions  under 
which  such  examinations  are  made  were  different,  and  they  were 
afforded  more  time  and  assistance.  The  present  comptroller  is 
making  earnest  efforts  to  improve  the  efficiency  of  his  staff  of 
examiners;  and,  so  far  as  can  be  learned  from  the  reports  of  the 
various  state  banking  commissioners  seen,  they  all  realize  the  need 
for  improvement  and  are  striving  to  purge  the  service  of  weak 
examiners  and  at  the  same  time  increase  the  ability  of  the  good  man. 

The  success  of  an  examination  depends  so  much  upon  the  good 
judgment  of  the  examiner  that  it  is  absolutely  impossible  for  the 
state  or  national  authorities  to  formulate  rules  for  the  conduct  of 
an  examination  to  the  extent  that  mere  following  of  the  rules  will 
produce  good  work.  Each  good  examiner  works  along  his  own 
line  of  investigation  in  digging  under  the  surface  of  things  as  they 

(678) 


Digitized  by 


Google 


iitatc  and  Xational  Examinations  of  Banks  2ui 

appear,  while  following  a  general  plan  laid  down  by  his  superiors 
framed  to  verify  so  far  as  possible  in  a  short  time  the  existence  of 
the  assets  and  liabilities  of  the  bank  as  shown  by  its  books. 

While  some  of  the  bank  examiners  are  men  of  training  and 
good  judgment,  and  are  persistently  faithful  in  their  work,  others 
have  fallen  into  a  routine  performance  of  their  duties  calculated 
to  enable  them  to  finish  an  examination  and  make  a  complete  report 
to  their  superiors  in  what  they  think  is  a  reasonable  time.  It  is 
to  be  regretted  that  such  work  results  in  a  superficial  view  of 
things  too  often  expressed  in  stereotyped  language  in  the  reports. 
As  one  experienced  state  banker  expresses  it,  "The  principal  weak- 
ness in  the  present  system  of  state  bank  examination  appears  to 
me  to  be  a  lack  of  thoroughness  and  a  disposition  to  only 
examine  surface  conditions/'  He  goes  on  to  say  that  he  thinks 
this  "is  caused  not  by  the  incompetency  or  unwillingness  of  the 
examiners  themselves,  but  by  the  fact  that  they  have  so  many 
institutions  to  examine  that  it  is  really  impossible  for  them  to  fur- 
nish anything  but  a  tentative  examination.'^ 

Much  thought  and  inquiry  outside  of  the  actual  work  in  the 
bank  is  undertaken  by  all  good  examiners.  As  an  example  of  the 
industry  and  effort  on  the  part  of  some  examiners  and  the  extent 
to  which  their  labors  lead  them,  the  Philadelphia  National  Bank 
Examiner,  an  able  man,  has  taken  a  step  in  the  obtaining  of  infor- 
mation which  places  at  his  disposal  very  valuable  data.  He  has 
inaugurated  a  credit  ledger  in  his  office  which  contains  the  names 
of  about  800  of  the  larger  mercantile  and  manufacturing  concerns 
in  the  Philadelphia  district.  It  is  intended  that  a  letter  will  be 
mailed  each  month  to  all  of  the  banks  in  his  district,  requesting 
them  to  furnish  the  amount  ot  the  loans  to  each  and  all  of  the  800 
concerns  on  a  given  day.  This  information  is  to  be  written  in  his 
credit  ledger  and  he  can  at  any  time  turn  to  this  ledger  and  ascer- 
tain the  borrowing  of  any  one  concern  in  all  the  banks  in  the  dis- 
trict, and  any  bank  in  his  district  can  obtain  the  intormation  by 
inquiry  of  the  examiner.  In  a  very  comprehensive  way,  he  has 
thus  started  what  may  eventually  become  extended  into  a  very 
comprehensive  credit  bureau. 
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Improvements  in  Existing  Laws  Suggested 

There  is  hardly  a  bank  commissioner  in  any  of  the  states  who 
does  not  in  his  reports  recommend  changes  in  the  laws  governing 
the  business  of  banking  and  its  supervision  by  the  state  authorities. 
There  is  a  general  tendency  in  the  state  legislatures  to  adopt  the 
suggestions  of  the  commissioners  to  the  effect  that  restrictions  may 
be  placed  on  certain  banking  practices,  particularly  upon  the  limit 
of  the  loans.  In  Idaho,  for  example,  it  is  proposed  to  pass  an  act 
reducing  the  amount  that  may  be  loaned  to  any  corporation  or 
person  from  fifty  per  cent  to  twenty-five  per  wcent.  The  state  bank 
examiner  of  South  Carolina  recommends  that  he  be  given  authority 
to  direct  the  charging  off  of  worthless  paper  stating  that 

There  are  a  number  of  banks  perfectly  sound  and  solvent,  that  are  carry- 
ing varying  amounts  of  worthless  paper,  publishing  same  as  good,  live  assets. 
They  have  ample  profits  to  take  care  of  these  worthless  notes  and  should  be 
compelled  to  do  so  and  discontinue  the  making  of  misleading  reports  to  the 
public. 

The  various  comptrollers  of  the  currency,  the  national  super- 
visors, have  suggested  improvements  in  the  national  bank  acts. 
Perhaps  one  of  the  most  interesting  document^,  relating  to  examina- 
tions is  one  published  this  year,  No.  404  of  the  National  Monetary 
Commission,  containing  "Suggested  Changes  in  the  Administra- 
tion Features  of  the  National  Banking  Laws."  Reconunendations 
are  made  by  national  bank  examiners,  clearing  house  associations 
and  state  banking  officials  throughout  the  United  States.  There 
are  also  the  statements  made  at  the  hearings  of  the  commission 
by  the  Secretary  of  the  Treasury,  Comptroller  and  Deputy  Comp- 
troller of  the  Currency,  and  the  presidents  of  several  national 
banks.  Many  different  views  are  expressed  in  these  suggestions 
regarding  certain  features  of  the  laws  pertaining  to  the  examina- 
tions of  national  banks. 

The  following  is  a  list  of  some  of  the  questions  propounded 
by  the  commission  together  with  a  summary  of  what  appears  to 
be  the  preponderance  of  opinion  in  the  answers  to  each: 

I.  Section  5240  of  the  Revised  Statutes  authorizes  the  Comptroller  of  the 
Currency,  with  the  approval  of  the  Secretary  of  the  Treasuryv  to  appoint 
suitable  persons  to  make  examinations  of  national  bank  associations. 

Should,  in  your  judgment,  the  method  of  appointing  examiners  be  con- 
tinued as  at  present  or  be  made  subject  to  civil  service  rules? 
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Is  it  desirable  to  apply  civil  service  regulations  to  the  tenure  in  office  of 
bank  examiners  ? 

Eraminers  should  be  appointed  by  the  comptroller  without 
regard  to  politics,  but  with  regard  to  special  fitness,  the  comp- 
troller to  take  the  advantages  of  the  civil  service  examination  if 
it  would  be  of  assistance  in  selecting  a  candidate.  The  examiner 
should  be  kept  in  service  during  faithful  performance  of  his  duty, 
but  should  be  removable  by  the  comptroller. 

3.  The  same  section  of  the  Revised  Statutes,  5240,  provides  the  method 
for  paying  examiners,  basing  it  on  the  fee  system. 

In  your  judgment  is  it  desirable  to  change  this  to  a  salary  or  per  diem 
basis,  to  which  there  should  be  added  the  necessary  expenses  incurred  in 
making  examinations,  it  being  understood  that  banks  shall  be  assessed  to  pay 
salaries  and  expenses  in  a  similar  manner  as  now  provided  for  by  the  exist- 
ing law  ? 

The  examiners  should  be  placed  on  a  graded  salary  basis  with 
allowance  for  actual  expenses.  The  fee  system  tends  to  produce 
superficial  work,  creates  routine  performance  and,  in  an  effort  to 
save  expense,  the  country  bank  examiner  pursues  the  same  route 
and  can  easily  be  traced  by  banks  in  the  localities  in  which  he  is 
working ;  thus  banks  are  able  to  calculate  about  when  the  examiner 
will  arrive. 

3.  In  making  assessments  to  provide  a  fund  to  pay  examiners  and  other 
expenses,  do  you  think  the  law  should  be  changed  so  as  to  base  the  amount 
of  this  assessment  on  capital  and  gross  assets  rather  than  on  capital  alone, 
as  the  law  now  provides? 

Fees  for  examination  should  be  based  upon  gross  assets  as  the 
fairest  method  of  indicating  the  amount  of  labor  performed. 

4.  Do  you  think  it  would  be  desirable  to  provide  a  force  of  assistant 
examiners  to  work  in  co-operation  with  examiners  in  large  places,  and,  in 
future,  when  vacancies  occur,  to  recruit  the  force  of  examiners  from  these 
assistants  ? 

This  would  be  a  wise  provision  in  order  to  train  examiners,  but 
the  comptroller  should  not  be  required  to  select  solely  from  this 
class  in  filling  vacancies  in  the  position  of  examiner. 

5.  As  examiners  are  frequently  in  charge  of  failed  banks,  acting  as  tem* 
porary  receivers,  do  you  think  it  would  be  desirable  to  require  them  to  give 
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»  sufficient  bond  for  the  protection  of  the  govcnunent  and  the  bank  when 
Mich  contingencies  occnr? 

Few  seem  to  think  that  bonding  of  examiners  is  necessary,  but 
most  were  inclined  to  agree  to  the  proposition,  if  desired  by  the 
comptroller  for  any  reason. 

II.  Under  Section  5211  of  the  Revised  Statutes,  which  provides  for  bank 
reports,  banks  ire  not  required  to  make  them  in  duplicate,  and  in  several 
instances  the  examiner  has  been  furnished  by  the  officers  of  the  bank  with  a 
report  entirely  dissimilar  from  the  one  on  file  at  the  department  in  Wash- 
ington, and,  in  using  the  imperfect  report,  he  has  found  that  the  bank's  books 
correspond  to  it    This  permits  of  deliberate  falsification  of  accounts. 

Would  it,  in  your  judgment,  be  wise  to  require  that  reports  be  made  in 
duplicate,  both  reports  being  sent  to  the  Comptroller  of  the  Currency,  and 
one  copy  furnished  to  the  examiner  by  the  comptroller  when  about  to  under- 
take the  examination  of  the  bank? 

While  some  views  were  expressed  dissenting  from  the  thought 
that  the  banks  be  required  to  issue  duplicate  reports  for  the  conve- 
nience of  the  examiner,  most  of  them  seem  to  acquiesce  in  the  evi- 
dent desire  on  the  part  of  the  comptroller  that  duplicate  reports 
should  be  sent  to  him,  one  of  which  could  be  used  for  the  purpose 
of  examination  by  the  examiner. 

14.  Section  5209  of  the  Revised  Statutes  makes  it  a  misdemeanor  for.  an 
officer  or  an  employee  of  a  bank  to  make  false  entries  with  intention  to 
deceive,  but  the  courts  have  decided  that  this  does  not  apply  to  reports  made 
to  the  Comptroller  of  the  Currency,  as  he  is  not  mentioned  in  the  law. 

Should  not  the  law  be  extended  to  apply  to  false  reports  made  to  the 
comptroller? 

There  seemed  no  doubt  whatever  that  the  false  entries  made  in 
reports  to  the  comptroller  should  be  subject  to  the  same  penalty 
as  though  made  to  deceive  any  other  person. 

19.  Have  you  any  suggestions  to  make  relative  to  changes  in  the  organi- 
sation of  the  comptroller's  office?  There  are  many  other  minor  changes 
which  it  is  apparent  should  be  made  in  the  administrative  features  of  na- 
tional bank  laws,  some  of  which  may  occur  to  you,  and  the  commission  will 
be  gratified  if  you,  in  answer  to  the  above  questions,  will  make  any  recom- 
mendations which  seem  to  you  wise,  giving  your  reasons  for  urging  such 
changes. 

There  did  not  seem  to  be  any  dissenting  voice  against  the  placing  of 
more  power  in  the  hands  of  the  comptroller  in  the  enforcement 
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of  the  national  bank  act  by  penalties  not  now  provided.  Under 
this  heading  some  suggestions  are  offered  regarding  the  appoint- 
ment of  a  supervisor  and  commissioner  in  different  districts  to 
supervise  the  work  of  the  examiners.  Some  recommended  the 
changing  of  the  examiners  frequently,  and  others  opposed  the  view 
on  the  ground  that  an  examiner  can  do  better  work  in  banks  where 
he  handles  the  assets  several  times  per  annum. 

Suggestions  for  Improving  Official  Examinations  Under  Present 

Conditions 

The  able  examiners  are  not  waiting  for  changes  in  the  laws 
to  give  them  more  opportunities  for  better  work.  The  good  men 
are  making  the  most  of  conditions  as  they  find  them.  Anything 
short  of  unstinted  praise  in  appreciation  of  the  good  work  such 
examiners  are  doing  would  argue  ignorance  on  the  part  of  the 
critic.  The  points  brought  out  in  the  following  paragraphs  are 
not  intended  as  indicative  of  any  shortcomings  on  those  who  are 
doing  the  best  they  can  under  the  very  trying  circumstances  in 
which  all  examiners  are  placed.  The  discussion  is  intended,  first, 
to  state  a  few  of  the  defects  existing  in  some  banks,  the  presence 
of  which  the  banks  themselves  ought  to  guard  against ;  and,  second, 
to  make  some  kindly  suggestions  to  the  less  experienced  examiners 
who  may  desire  to  improve  their  efficiency. 

There  are  very  few  cash  items  that  have  any  proper  place  in 
the  settlement  of  the  cash  at  the  end  of  the  day.  Too  often,  how- 
ever, the  "Cash  Item'*  list  is  used  for  careless  and  slovenly  bank- 
ing. At  the  settlement  hour,  every  check,  note  or  draft  should 
have  been  disposed  of  in  the  regular  routine  of  the  business.  It 
sometimes  happens  that  a  check  will  come  into  the  bank  too  late 
to  put  through  the  day's  work.  Such  an  item  constitutes  a  per- 
missible "hold  over,"  but  these  items  should  be  closely  watched 
and  it  should  be  insisted  that  the  amount  be  reduced  to  the  absolute 
minimum. 

While  speaking  of  cash  items,  I  am  reminded  of  another 
fruitful  source  of  temptation  to  the  teller  in  some  banks  where 
protested  notes  and  checks  are  allowed  to  remain  in  the  control 
of  the  tellers.  In  one  case  a  bundle  of  such  was  discovered,  some 
of  the  protested  checks  bearing  dates  for  days,  months  and  even 
years  prior  to  the  date  of  examination. 
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The  examiner  frequently  meets  with  a  settlement  of  cash  to  a 
penny  and  is  apt  to  consider  the  teller  very  accurate  in  his  work. 
Sometimes  the  teller  will  say  that  he  has  "settled"  for  over  a  year. 
The  wary  examiner  will  look  around  for  an  "over  and  short"  box 
before  giving  the  teller  full  credit  for  what  may  be  justly  his  due. 

Unless  examiners  have  been  experienced  tellers  prior  to  their 
appointment  the  actual  work  of  counting  the  currency  and  coin 
will  be  necessarily  slow.  The  embarrassment  created  by  the  awk- 
ward handling  of  the  cash  by  the  examiner  in  the  presence  of  the 
skilled  teller  operates  sometimes  to  prevent  a  thorough  proof  of  the 
cash,  especially  when  the  hour  is  getting  late  and  the  tellers  and 
clerks  are  gathered  around  the  examiner  watching  him  with  scarcely 
concealed  contempt  and  sometimes  audible  sarcasm.  Quick  han- 
dling of  the  cash  comes  only  after  years  of  practice,  and  constitutes 
the  chief  difficulty  that  a  bank  examiner,  otherwise  brilliant,  has  to 
overcome. 

Occasionally  large  loans  in  the  form  of  checks  are  carried  as 
cash  items.  As  a  rule  such  loans  are  intended  to  remain  in  the 
bank  over  night  only,  they  being  taken  up  or  put  in  some  other 
form  the  next  day.  Sometimes  they  are  carried  indefinitely,  a  new 
check  being  made  out  to  take  the  place  of  an  old  one  when  the 
bank  examiner  comes  around.  This  is  one  of  the  most  easily  mis- 
understood things  that  an  examiner  has  to  examine,  and  he  may 
be  of  help  in  keeping  the  cash  clear  of  such  items  by  explaining 
to  the  directors  and  officers  the  undesirable  features  of  the  bad 
practice. 

Dishonest  cashiers  and  tellers  sometimes  carry  their  own  bor- 
rowings as  cash  items,  until  the  examiner  comes  around,  when  the 
amount  of  such  items  is  charged  up  to  various  depositors'  accounts, 
until  the  examiner  leaves.  The  amounts  then  arc  either  left  as 
fraudulent  charges  in  the  depositors*  accounts,  or  returned  to  the 
cash  item-s.  This  can  be  easily  accomplished  unless  the  examiner 
is  alert  to  locate  the  cash  items  at  once  on  beginning  his  examina- 
tion. He  should  very  carefully  scrutinize  all  the  entries  in  the  check 
and  deposit  "scratchers"  for  at  least  several  days  back  and  endeavor 
to  verify  the  correctness  of  the  charges  and  credits  by  comparison 
of  the  entries  with  the  checks  paid  and  deposit  slips. 

In  examining  the  deposit  ledger,  he  should  keep  in  mind  the 
possibility  of  entries  in  the  accounts  placed  there  temporarily  to 
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straighten  out  the  cash  items  or  other  shortage.  In  one  case,  an 
examiner  in  taking  off  a  trial  balance  of  the  deposit  ledger  noticed 
an  overdraft  of  $1,700  apparently  made  good  by  a  deposit  several 
days  prior  to  the  date  of  his  examination.  He  called  for  the  deposit 
slip,  but  it  could  not  be  found ;  and  the  examiner,  after  a  little  more 
inspection,  confronted  the  cashier  with  his  suspicion  that  the  credit 
entry  was  a  false  one  and  had  been  made  in  the  account  since  the 
beginning  of  the  examination.  While  the  examiner  was  in  the  bank, 
the  cashier  had  slipped  out  and  exchanged  his  $2,000  promissory 
note  for  that  of  a  friend,  which  note  he  placed  to  the  credit  of  the 
depositor  whose  account  showed  a  false  overdraft. 

Holding  back  credits  for  remittances  and  deposits  is  a  method 
adopted  by  some  erring  bank  tellers  to  cover  peculations.  Special 
care  on  the  part  of  the  examiner  should  be  exercised  to  prevent 
such  practices  because  when  once  started,  the  risk  of  detection  by 
the  ordinary  examiner  is  very  small.  He  will,  if  careful,  watch 
deposits  being  made  until  he  has  settled  the  cash  and  try  to  keep 
track  of  them  to  the  extent  that  while  he  is  in  the  bank  the  entries 
for  these  credits  will  not  be  omitted  from  the  proper  books  or 
records.  Otherwise  he  may  count  cash,  the  amount  of  which  has 
not  been  entered  into  the  day's  business,  the  cash  being  handed 
to  him  to  cover  a  shortage. 

In  cities  where  there  are  clearing  houses,  the  national  banks 
will  have  at  the  end  of  each  day  large  amounts  of  checks  received 
during  the  day  to  go  to  the  clearing  house  the  next  morning.  These 
are,  so  to  speak,  "legitimate**  cash  items,  but  they  should  be  care- 
fully scrutinized  in  order  to  detect  false  items. 

Trust  companies  usually  send  all  of  the  checks  received  by 
them  during  the  course  of  the  day  to  their  depository,  usually  a 
nearby  national  bank.  The  pass  book  of  the  national  bank  showing 
the  account  with  the  trust  company  should,  of  course,  be  balanced 
at  the  close  of  the  day  on  which  the  examination  is  made. 

The  general  tendency  among  bank  men  to-day  is  toward  the 
desire  for  ever  increasing  efficiency  on  the  part  of  the  examiner. 
With  but  few  exceptions,  they  urge  careful,  conscientious  work  and 
recommend  that  nothing  be  taken  by  the  examiners  for  granted. 
"All  obscure  or  irregular  matters  should  be  verified  or  traced  to 
their  original  sources,'*  is  a  suggestion  made  by  one  of  my  friends. 
It  expresses  a  thought  that  ought  not  to  be  lightly  treated  by  an 
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examiner.  Of  course  it  is  one  that  is  carried  out  earnestly  by  the 
good  examiners. 

Another  suggestion  offered  by  the  same  friend  is  not  usually 
thought  of  as  feasible  in  the  official  examinations  of  state  or  national 
banks :  "All  assets,"  says  he,  ''should  be  appraised  by  competent  and 
expert  appraisers  and  the  attention  of  the  management  called  to 
doubtful  or  unknown  values."  The  examiner  should  endeavor  to 
ascertain  the  value  of  every  kind  of  asset,  owned  by  the  bank  or 
held  as  collateral,  and  very  little  difficulty  is  presented  in  the  readily 
marketable  securities  constantly  quoted.  While  it  may  not  be  feas- 
ible at  the  present  time  for  the  national  or  state  examiners  to 
actually  put  values  on  all  assets,  it  can  be  accomplished  in  the 
unofficial  independent  examinations  by  certified  public  accountants 
whose  time  limit  for  the  examination  can  be  arranged  according  to 
the  necessities  of  the  case. 

One  of  the  most  important  departments  of  a  bank  or  trust  com- 
pany consists  of  its  deposits.  The  verification  of  the  accuracy  of 
the  books  of  the  bank  in  this  particular  can  only  be  accomplished 
upon  a  comparison  of  the  bank's  books  with  the  depositors'  pass 
books.  It  is  usually  so  difficult  to  obtain  the  pass  books  during  a 
short  examination  that  this  verification  is  rarely  undertaken  in  the 
official  examinations.  This  can  be  attended  to  by  the  clearing  house 
examiner.  I  know  of  one  at  least,  who  deems  the  matter  of  great 
importance  and  who  calls  for  a  large  percentage  of  all  the  pass 
books  in  -each  bank.  Fears  of  a  run  on  the  bank  by  excited  depos- 
itors has  in  the  past  operated  to  create  great  but  natural  stubbornness 
in  bank  officials  against  the  attempt  by  examiners  or  accountants 
to  get  in  pass  books.  In  an  experience  including  several  sad  cases 
of  trouble  the  author  has  found  that  the  bulk  of  the  amount  of  the 
embezzlement  was  revealed  when  the  depositors*  pass  books  were 
examined. 

One  bank  cashier  states  the  matter  very  clearly  in  the  following 
suggestion : 

Examiners  arc  particularly  careful  with  the  correspondent  banks,  why 
not  with  the  individual?  I  have  always  thought  it  would  be  wise  for  an 
examiner — he  is  always  with  a  bank  several  days — ^to  send  for  such  pass 
books  as  he  may  think  advisable  in  scanning  the  ledgers  and  settle  them 
while  at  the  bank,  having  the  balance  checked  up  afterwards  with  the  de- 
positors in  the  same  manner  as  he  checks  up  with  the  banks.  If  the  dis- 
honest teller  or  bookkeeper  knew  this  to  be  a  general  practice,  he  would 
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be  very  loath  to  manipulate  figures,  cither  in  deposit  slips  or  posting.  The 
examiner  may  argue  that  he  has  not  the  time  for  exhaustive  examinations, 
but  the  moral  effect  of  even  a  slight  effort  in  this  direction,  would,  I  think, 
be  very  beneficial. 

The  suggestion  is  put  in  another  way  by  another  bank  cashier : 

There  appears  to  be  abundant  room  for  fraud  by  collusion  between  a 
teller  and  a  bookkeeper  in  making  false  charges  to  cover  shortages  in  cash. 
For  this  reason  we  can  see  that  the  accounts  of  the  individual  depositors 
ought  to  be  verified  by  direct  communication  of  the  auditor  or  examiner 
with  the  depositor. 

A  trust  company's  treasurer  goes  a  step  further  and  recom- 
mends that  the 

Department  should  require  its  institutions  to  adopt  a  system  whereby 
their  pass  books  are  settled  periodically,  a  receipt  containing  a  clause  to  the 
effect  that  the  pass  book  has  been  received  and  verified,  obtained  from  each 
depositor,  or  the  settlement  of  pass  books  eliminated  and  a  system  of  ren- 
dering accounts  at  stated  periods  adopted. 

Here  again  is  evidence  of  a  dividing  line  between  what  the 
official  examiner  believes  is  the  limit  of  his  duties  and  what  in  his 
opinion  ought  to  be  attended  to  by  the  bank  itself  with  or  without 
the  assistance  of  certified  public  accountants,  who  may,  if  employed, 
easily  obtain  the  proper  verification,  providing  the  banks  want  a 
thorough  examination  and  if  the  way  in  which  the  examination  is 
carried  out  is  tactful  and  persistent.  Honest  and  entirely  trust- 
worthy bank  men  commend  acts  of  precaution  as  evidences  of  that 
care  upon  which  they  in  many  cases  rely  as  a  safeguard  against  the 
embezzlement  by  their  clerks. 

One  of  my  friends  expressed  himself  very  strongly  on  the  sub- 
ject. It  is  to  be  hoped  that  the  suggestion  applies  only  to  some 
exceptionally  careless  examiner:  ''In  all  examinations  and  until 
the  assets  have  been  verified,  the  officers  of  the  institution  should 
have  access  to  the  assets  only  when  accompanied  by  the  examiner. 
This  practice  which  is  customary  with  certified  accountants  is 
neglected  by  the  authorities  of  this  state,  and  this  oversight  could 
easily  be  used  by  unscruplous  or  dishonest  officials  to  their  own 
advantage." 

Perhaps  all  of  my  readers  know  that  the  trust  funds  of  a  trust 
company  are  not  included  in  its  statement  of  final  condition.  If 
mentioned  at  all,  the  notation  is  usually  made  at  the  bottom  of  such 
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statement  and  is  confined  to  the  amount  of  trust  funds  invested  and 
uninvested.    The  suggestion  is  that  there  should  be : 

An  appreciation  of  the  necessity  of  better  examinations  of  the  enormous 
assets  and  liabilities  held  by  the  trust  companies  in  fiduciary  capacities.  This 
neglect  has  probably  arisen  from  the  fact  that  most  of  the  older  institutions 
to-day  conduct  this  department  of  their  business  by  single  entry  system  of 
bookkeeping.     Such  make  lapsed  and  complete  audits  almost  impossible. 

These  trust  assets  and  liabilities  in  many  cases  far  exceed  the  total 
resources  of  the  company  and  should  be  subject  to  careful  and  rigid  veri- 
licatioa 

The  official  examiner  in  some  cases  perhaps  works  too  exclu- 
sively with  the  bank's  own  statement  of  its  financial  condition  for 
his  g^ide.  There  are  many  assets  in  a  bank  besides  those  appearing 
in  the  statement.  Two  of  this  character,  the  examination  of  which 
would  operate  as  a  safeguard  against  stealing,  are  expressed  by  the 
vice-president  of  a  large  city  bank  who  recommends : 

(1)  The  more  careful  auditing  and  verification  of  stocks,  securities  and 
valuable  papers  left  with  the  bank  for  safekeeping;  and 

(2)  Also  a  more  thorough  system  of  recording  and  verifying  loans 
made  on  account  of  out-of-town  correspondents.  These  are  two  weak 
points  and  should  be  carefully  guarded  by  all  of  the  banks  handling  this 
class  of  business. 

From  the  official  examiner's  standpoint,  such  matters  ought  to 
be  safeguarded  by  the  banks  themselves.  He  has  his  hands  full 
in  the  verification  of  the  assets  and  liabilities  as  shown  by  the  bank's 
statement.  If  he  can  satisfy  himself  that  the  bank  is  in  good  con- 
dition and  is  not  badly  violating  the  law,  he  considers  that  he  should 
not  be  required  to  try  to  find  any  other  assets  of  the  sort  referred  to. 
There  is  no  doubt  that  the  points  raised  by  this  bank  official  are 
highly  important  and  they  should  be  provided  for  in  some  way  or 
another.  The  good  examiner  is  fully  aware  of  the  possibility 
for  manipulation  in  that  kind  of  assets  and  he  has  not  only  the 
knowledge  that  the  securities  might  be  easily  stolen  by  the  dis- 
honest clerk  or  official  in  charge  of  them,  but  he  knows  also  of  the 
opportunity  for  making  these  securities  do  the  duty  of  taking  the 
place  of  the  bank's  own  missing  securities  and  collateral. 

That  fictitious  promissory  notes  have  been  prepared  to  deceive 
the  examiners  is  a  fact  known  to  many  examiners,  and  to  bank 
men  as  well.    One  cashier  has  urged  the  importance  of  verification 
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of  these  notes  in  the  following  words:  "All  the  discounted  paper 
of  the  bank  of  any  large  amount  (which  is  of  course  counted  in  the 
assets)  should  be  known  to  be  genuine/' 

The  official  examiner  will  say  on  this  point  that  it  is  absolutely 
impossible  for  him  to  know  the  signatures  of  even  the  large  bor- 
rowers in  the  banks.  He  can  overcome  part  of  the  difficulty  by 
calling  in  a  committee  of  the  directors  of  the  bank  to  assist  him 
in  his  scrutiny  of  the  signatures,  but  in  many  instances  the  bank 
directors  would  not  know  as  much  about  the  signatures  as  the 
examiner  himself,  although  a  stranger  to  the  borrowers.  Per- 
haps the  best  way  of  verifying  the  genuineness  of  notes  is  by  cor- 
respondence with  the  borrowers.  The  bank  examiner  has  the  right 
and  power  so  to  do,  and  some  of  them  partially  exercise  that  power. 
If  a  borrower  admits  directly  to  the  examiner  his  liability,  it  is 
the  best  evidence  that  his  note  for  the  amount  is  at  least  genuine. 

In  large  banks  and  trust  companies  a  daily  statement  of  the 
resources  and  liabilities  is  usually  prepared  each  morning  for  the 
information  of  the  officers  and  directors  and  is  usually  found  in  the 
possession  of  one  of  the  officers  of  the  bank  or  trust  company,  as 
the  case  may  be.  The  treasurer  of  a  large  trust  company  makes  a 
pertinent  suggestion  on  this  point : 

I  have  noticed  that  the  city  and  state  examiners  as  well  as  C.  P.  A's. 
all  uniformly  seem  to  ask  the  first  thing  on  an  examination  for  a  copy  of 
the  daily  sheet  as  it  appears,  each  morning,  on  the  president's  desk.  This 
copy  may  be  made  up  by  the  general  ledger  bookkeeper,  and  I  have  never 
seen  but  one  man  compare  it  with  the  actual  figures  on  the  president's  desk, 
which  are  of  course  made  up  by  some  one  other  than  the  general  ledger 
bookkeeper.  There  seems  to  be  a  chance  for  the  general  ledger  bookkeeper 
to  make  up  a  false  copy  of  the  president's  sheet  to  agree  with  a  falsified 
account  of  the  general  ledger. 

A  trust  company  treasurer  with  full  knowledge  of  the  handi- 
capping conditions  under  which  the  examiner  labors,  says  he 
believes  that  if  the  examiners 

Were  instructed  to  thoroughly  examine  one  feature  of  an  institution  at 
each  examination,  choosing  a  diflFerent  feature  each  time,  that  the  present 
system  would  be  much  more  efficacious.  So  many  examinations  merely  con- 
sist of  counting  the  cash,  not  very  thoroughly,  checking  off  securities,  mort- 
gages and  other  assets  with  the  general  balance  sheet  and  taking  a  balance 
.sheet  from  the  individual  ledgers.  How  much  more  effective  it  would  be 
if  a  part  of  the  time  so  spent  were  devoted  to  thorough  analysis  of  the 
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institution's  accounts  with  other  institutions,  or  the  verification  of  a  large 
number  of  pass  books  or  in  the  checking  and  verification  of  earnings  re- 
ceived or  due. 

In  many  bank  statements  important  items  consist  of  accrued 
interest  on  investments  and  loans,  considered  as  assets,  and  of 
accrued  interest  on  deposits  considered  as  liability.  A  large  num- 
ber of  banks,  both  state  and  national,  ignore  these  figures  in  their 
statements  on  the  ground  that  the  labor  of  keeping  the  amount  cal- 
culated up  to  date  is  greater  than  the  advantage  to  be  obtained  in 
setting  them  out  in  the  statement.  The  treasurer  of  an  active 
young  trust  company  said  the  other  day: 

I  believe  that  the  system  of  accruing  interest  would  be  an  important 
help  to  the  examiner  in  making  a  quick  verification  of  earnings  as  a  whole. 
It  is  a  simple  matter  to  at  least  approximate  the  proper  amount  of  earnings 
accruing,  say  each  month.  On  the  other  hand,  should  this  system  not  be 
used,  an  examiner  cannot  even  approximate  earnings,  but  must  perforce 
check  the  entire  sources  of  earnings  in  detail,  which  very  few  of  them  would 
have  time  to  do. 

The  verification  of  the  various  income  accounts  to  ascertain 
that  all  of  the  income  from  the  assets  of  the  bank,  and  from  its 
services  rendered  in  various  forms,  have  been  properly  accounted 
for  should  surely  be  undertaken  by  some  one.  That  some  test  at 
least  along  these  lines  should  be  made  by  the  official  examiner,  there 
seems  to  be  no  doubt.  One  bank  cashier  expresses  this  thought  as 
foUov^rs : 

As  to  the  income,  very  serious  leakages  sometimes  occur  if  the  items  of 
interest,  discount,  etc.,  are  not  properly  double  checked,  and  a  sort  of  veri- 
fication of  the  work  done  in  this  department  should  be  required  in  every 
thorough  bank  examination. 

Another  bank  official,  urging  that  the  income  be  checked,  says : 
"It  is  doubtful  if  the  safe  deposit  departments  of  most  institutions 
are  ever  subject  by  state  authorities  to  verification  with  general 
books.'* 

Examinations  by  Certified  Public  Accountants 

It  has  been  shown  that  with  few  exceptions,  most  state  banks, 
trust  companies,  saving  banks  and  national  banks  are  examined  at 
least  once  a  year.  In  many  states  two  examinations  are  required,  in 
some  states  the  number  of  official  examinations  is  even  larger.    The 
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national  bank  examiners  make,  as  a  rule,  about  two  examinations 
each  year.  It  has  also  been  shown,  I  think,  that  the  bank  examiners, 
and  bank  men  realize  that  while  some  improvements  can  be  made, 
even  under  existing  conditions,  the  scope  of  the  official  general 
examination  is  more  or  less  limited. 

In  my  opinion,  the  best  results  could  be  obtained  from  official 
examinations  if  all  the  examiners  were  placed  upon  a  salary  and 
expense  basis  and  a  plan  worked  out  by  which  frequent  visits  could 
be  made  to  the  banks  during  the  year,  at  which  time  some  one  or 
more  departments  of  the  bank  could  be  thoroughly  examined,  to 
the  end  that  during  each  year  the  entire  ground  will  have  been 
covered  more  thoroughly  than  is  possible  under  the  present  arrange- 
ment To  bring  about  this  change  in  the  methods,  a  change  in  the 
national  bank  law  and  in  those  of  many  states  would  first  be  neces- 
sary. In  the  meantime,  and  until  some  such  plan  is  put  into  effect, 
I  think  that  the  banks  generally  ought  to  exercise  more  general 
supervision  over  their  own  institutions,  and  employ  certified  public 
accountants  as  far  as  needed  to  make  the  supervision  effective. 

One  form  of  self-examination  has  been  adopted  by  several  of 
the  clearing  house  associations  in  the  large  cities.  Under  this 
arrangement  a  special  examiner  is  appointed  to  examine  thoroughly 
the  banks  in  the  association.  The  examiner  receives  a  fixed  salary 
and  his  assistants  are  paid  directly  by  the  association,  so  that  he  has 
no  handicap  in  the  matter  of  compensation  and  is  free  to  spend  as 
much  time  in  each  bank  as  he  desires,  the  only  limitation  being  that 
he  must  examine  each  bank  once  during  each  year.  His  reports 
are  made  in  duplicate,  one  going  to  the  bank  examined,  and  the 
other  being  filed  by  him  in  the  clearing  house  vault.  The  copy  of 
his  report  on  file  is  not  accessible  to  any  person  whatever,  except 
the  clearing  house  committee  and  then  only  in  such  cases  as  he  deems 
are  of  enough  importance  to  call  to  the  committee's  attention. 

The  present  examiner  for  the  Philadelphia  Clearing  House, 
was,  until  recently,  a  national  bank  examiner  of  high  character  and 
enviable  reputation.  He  finds  time  now  to  go  into  many  details  of 
importance  that  were  obliged  to  be  omitted  in  the  official  examina- 
tions. More  than  one  matter  of  consequence  has  been  discovered 
by  him  in  his  capacity  as  special  examiner  that  could  not  reasonably 
be  expected  to  be  unearthed  by  the  regular  examiner  for  the  govern- 
ment   In  speaking  of  his  examinations  one  of  the  cashiers  said: 
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The  most  complete  and  effective  examinations  ever  made  of  this  oank 
were  inaugurated  by  Mr.  W.  M.  Hardt,  the  examiner  for  the  Philadelphia 
Clearing  House  Association,  who  with  his  assistants  (five  competent  ex-bank 
clerks)  will  take  charge  of  any  bank  in  the  association  about  the  closing 
hour,  three  o'clock  p.  u.,  make  the  settlements  complete  of  both  tellers' 
desks,  seal  the  vaults  with  all  bills  receivable  and  securities;  and  the  next 
dzy  prove  by  going  over  all  bills  separately,  and  taking  each  of  the  collateral 
loans  for  separate  examination  and  market  value  of  said  collateral-;  putting 
his  assistants  on  the  individual  ledgers,  sending  for  pass  books  and  proving 
at  least  fifty  per  cent  of  all  accounts  and  likewise  of  the  general  ledger 
accounts,  with  all  correspondents;  including  the  postings  of  said  ledger  for 
numerous  back  dates  or  taking  all  postings  for  the  pending  month.  In  fact, 
to  supervise  the  running  of  the  bank  for  at  least  eight  or  ten  days. 

Banks  are  now  having  enough  official  general  examinations  of 
the  kind  possible  to  be  made  under  existing  laws.  While  some 
examiners  are  fully,  conscientiously  and  ably  performing  their  duties 
there  are  others  whose  performance  is  too  clerical  in  character. 
Taking  the  best  work  of  the  best  examiner  as  a  standard,  there  is  yet 
room  for  useful  service  by  certified  public  accountants  in  the  super- 
vision of  the  operation  of  many  banks.  No  arbitrary  plan  for  the 
examination  of  all  banks  can  be  prepared.  The  services  of  outside 
experts  should  in  each  case  be  arranged  to  fit  the  particular  require- 
ments of  each  bank,  taking  into  account  the  amount  and  quality  of 
the  supervision  made  by  the  bank  itself. 

The  frequent  visits  that  can  be  planned  with  the  opportunity  of 
close  study  of  the  bookkeeping  transactions  and  the  verification  of 
many  things  not  easily  overhauled  by  the  official  examiner  under 
present  conditions,  would  be  of  benefit  to  all  banks  excepting,  per- 
haps, those  banks  which  are  conducting  thorough  self-examinations. 
The  visit  to  a  bank  at  least  once  each  month  by  a  trained  expert 
whose  mind  is  set  upon  the  performance  of  his  duties  in  such  a 
manner  as  to  be  most  helpful  to  the  clerks,  officers  and  directors, 
can  scarcely  fail  to  be  of  benefit  to  the  bank. 
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By  Andrew  J.  Frame, 
President,  Waukesha  National  Bank,  Waukesha,  Wisconsin. 


It  is  of  inestimable  value  to  the  public  to  have  good  laws  regu- 
lating the  banking  business  and  providing,  among  other  things,  for 
examination  of  all  banks  by  duly  appointed  competent  examiners  to 
see  that  the  laws  are  complied  with.  Notwithstanding  this  there 
is  an  apparently  honest  minority  who  prefer  entire  freedom  in 
their  banking  methods.  Let  us  very  briefly  diagnose  the  case  to 
see  if  free  banking  is  really  an  open  question. 

It  would  seem  that  a  few  summarizations  from  the  best  authori- 
ties would  suffice.  John  J.  Knox  in  his  "History  of  American  Cur- 
rency" refers  pointedly  to  the  smaller  losses  to  depositors  in  states 
having  good  banking  laws,  as  against  states  without  such  laws. 
His  references  referred  to  the  days  when  free  banking  predominated. 
I  have  been  engaged  in  the  banking  business  for  nearly  fifty  years, 
and  the  calamitous  results  to  the  people  in  the  wildcat  days  of  a 
free  banking  system  were  so  impressive  that  death  alone  can  oblit- 
erate their  abominations  from  my  mind.  The  history  of  banking  in 
all  nations  is  full  of  facts  which  seem  to  cry  out  for  laws  requiring 
stringent  examinations. 

It  is  well  known  to  all  students  that  previous  to  1900  most  of 
the  states  had  either  no  laws  or  indifferent  ones  regulating  state 
banks.  Some  states,  especially  some  among  the  older  eastern  ones, 
have  long  had  good  laws ;  and,  in  those  states,  the  losses  to  deposi- 
tors have  been  proportionately  much  smaller  than  in  the  other  states 
with  lax  laws  or  no  laws  at  all. 

Results  1863  to  i8p6 

A  compilation  of  the  general  results  of  the  examination  and 
regulation  of  banks  in  the  United  States  is  found  in  the  1896  report 
of  the  Comptroller  of  the  Currency,  which  compares  results  under 
the  national  banking  system  with  those  under  the  several  state 
banking  systems.    From  1863  to  1896,  330  national  banks  and  1,234 
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state  banks  failed  in  the  United  States.    The  claims  filed,  dividends 
paid  to  depositors  and  amounts  unpaid,  were  as  follows: 

Claims  filed. 

National  banks  $98,322,170 

Sutc  banks 220,629,988 

As  further  dividends  were  afterwards  paid  by  banks  not  entirely 
closed,  Ex-Comptroller  Ridgely,  in  1903,  referring  to  the  above 
report,  made  this  significant  comment :  '*It  will  be  seen  that  while 
only  six  and  one-half  per  cent  of  national  banks  in  existence  failed 
during  this  time,  seventeen  and  six-tenths  per  cent  of  the  other 
banks  in  existence  failed.  And  while  the  national  banks  which  had 
failed  up  to  1896  (and  were  entirely  closed)  paid  seventy-five  per 
cettt  in  dividends,  the  state  and  other  banks  paid  only  forty-five  per 
cent," 

Comptroller  Murray,  in  summing  up  his  report  for  1909,  as  to 
national  banks  and  Bradstreet's  report  as  to  state  banks  from  1863 
to  1909,  states  that  508  national  as  against  2,014  state  banks  failed. 
The  percentage  of  total  failures  of  national  banks,  6.5  per  cent  up 
to  1896,  was  reduced  to  5.04  per  cent  in  1909.  The  per  cent  of 
the  state  bank  failures  was  not  stated,  but  his  figures  clearly  indicate 
an  increase  over  those  up  to  1896.  Comptroller  Murray's  1909 
report  also  shows  an  increased  total  percentage  paid  to  depositors 
of  national  banks,  which  indicates  greater  efficiency  in  the  jurisdic- 
tion of  the  comptroller's  office  and  more  conservatism  on  the  part  of 
bankers. 

World  Comparisons 

Supervision  of  banks,  state  or  national,  is  very  limited  in  the 
other  progressive  nations  of  the  earth.  However,  the  world's  bank 
failures  and  losses  to  depositors  show  conclusively  that  the  national 
banking  system  of  the  United  States  has  proved  to  be  the  safest  for 
depositors.  Its  only  material  defect  is  its  inelastic  methods  of  issuing 
currency.  Some  good  men  still  hold  up  as  better  models  for  us  to 
follow  the  old  state  banks  of  Indiana,  Louisiana  and  others  which, 
although  they  proved  safe,  died  a  natural  death  largely  because  of 
over  rigid  regulations,  under  which  progress  was  stifled  instead  of 
encouraged.    This  fact  may  readily  be  shown. 

(694) 


Digitized  by 


Google 


State  and  Federal  Control  of  Banks  217 

State  Bank  of  Indiana 

On  all  applications  for  loans  above  $500  a  majority  vote  of  five- 
sevenths  of  the  board  was  necessary,  and  the  vote  had  to  be  entered 
on  the  minutes,  with  the  names  of  the  directors  voting.  Directors 
were  individually  liable  for  losses  resulting  from  infraction  of  the 
law,  unless  they  had  voted  against  the  same  and  caused  their  vote  to 
be  entered  on  the  minutes,  and  had  notified  the  governor  of  the  state 
of  such  infraction  forthwith,  and  had  published  their  dissent  in  the 
nearest  newspaper.  Any  absent  director  was  deemed  to  have  con- 
curred in  the  action  of  the  board,  unless  he  should  make  his  dissent 
known  in  like  manner  within  six  months. 

Louisiana  Bank  Act  of  1842 

First.    One-third  of  all  liabilities  must  be  in  specie. 

Second.    The  other  two-thirds  in  not  over  ninety-day  paper. 

Third.  All  commercial  paper  to  be  paid  at  maturity  and  if  not 
paid,  or  if  an  extension  were  asked  for,  the  account  of  the  party  to 
be  closed  and  his  name  sent  to  the  other  banks  c^  a  delinquent. 

With  such  ridiculous  methods  our  present  progress  would  be 
palsied.  To  require  to-day  for  all  banks  in  the  United  States  33*/» 
per  cent  of  all  liabilities  in  coin,  as  against  individual  deposits  alone 
of  14,000  millions  of  dollars,  would  lock  u$>  4,600  millions  of  dollars 
in  specie;  whereas  banks  now  hold  about  1,100  millions  of  dollars 
in  specie. 

The  free  coinage  of  silver  is  out  of  the  question,  and  the  world's 
stock  of  gold  is  in  active  demand.  Where  would  the  gold  come 
from  to  carry  out  the  provisions  of  the  Louisiana  bank  act? 

European  Experiences 

Owing  undoubtedly  to  a  single  bank  of  issue  in  each  nation, 
standing  like  a  great  water  reservoir  to  quench  a  general  conflagra- 
tion, the  banks  generally  there  hold  about  one-half  the  coin  reserves 
held  by  the  banks  in  the  United  States ;  yet  the  institutions  of  Europe 
have  not  suspended  cash  payments  for  fifty  years,  as  we  did  to  our 
great  dishonor  in  1907  and  not  quite  so  generally  in  1873  and  1893. 
To  provide  a  currency  system  which  will  prevent  suspension  of  cash 
payments  by  banks  generally  in  the  United  States,  and  which  will 
tend  to  prevent  calamitous  results  therefrom,  is  the  paramount  ques- 
tion for  us  t6  ^olve ;  but.  in  Europe,  the  failure  to  adequately  regu- 
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late  banks  by  law  and  properly  to  supervise  them  by  competent 
authority  has  thrown  an  unnecessary  burden  upon  stockholders  and 
depositors  of  banks  during  the  past  fifty  years.  This  is  well  illus- 
trated by  the  City  of  Glasgow  Bank. 

Glasgow  Failure 

The  City  of  Glasgow  Bank  with  131  branches,  under  freedom 
of  banking,  failed  in  1878  for  $70,000,000.  Its  losses  were  $35,- 
000,000,  which  sum  is  about  equal  to  the  total  losses  to  all  the 
depositors  of  the  vast  regulated  national  banking  system  of  the 
United  States  from  its  inception  in  1863  to  the  present  date.  That 
loss  was  shouldered  by  the  large  list  of  stockholders  of  the  Glasgow 
bank,  under  the  then  "unlimited  liability  act."  This  act  cost  one 
stockholder,  holding  but  i  1,000  of  stock,  his  whole  fortune  of 
ii,ooo,ooo.  The  American  Encyclopedia  says  "because  of  the  wide- 
spread holdings  of  the  stock  of  the  bank,  the  failure  amounted  to 
almost  a  national  disaster."  This  failure  seems  to  show  that  it  is 
sometimes  better,  as  under  our  independent  banking  system,  "to 
hang  separately  than  to  hang  together"  under  the  branch  banking 
system. 

The  "unlimited  liability"  act  has  in  consequence  of  the  terrible 
results  been  suspended,  and  now  holds  good  only  in  voluntary  cases. 
To  avoid  unlimited  liability,  the  word  "limited"  must  follow  any 
corporate  name.  I  might  cite  other  calamitous  conditions  which 
occurred  in  1836,  1847,  1857,  1866,  1878,  and  1890,  in  Great  Britain, 
and  the  failure  of  "The  Credit  Mobilier"  in  France;  but  it  seems 
superfluous.  I  have  no  doubt  that  such  distressful  conditions  would 
have  been  greatly  ameliorated  if  good  laws  and  examinations  had 
been  in  force. 

In  view  of  the  fact  that  most  of  the  states,  up  to  ten  years  ago, 
permitted  entire  freedom  in  banking  methods,  it  is  cause  for  con- 
gratulation that  great  progress  in  regulation  has  been  made  in  many 
states.  This  fact  is  clearly  shown  in  the  late  report  of  a  special 
committee  on  banking  in  Wisconsin.  The  report  shows  that  state 
laws  require  that 

( 1 )  Directors  must  examine  banks  in  twenty-one  states. 

(2)  There  is  special  bank  supervision  in  thirty-five  states. 

(3)  Some  state  or  other  official  shall  examine  banks  in  thir- 
teen states. 
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This  report  states  that  nearly  every  state  in  the  United  States 
now  has  some  kind  of  laws  regulating  the  banking  business,  and, 
that  many  of  the  state  banks  are  subjected  to  examinations.  Our 
defective  currency  system  caused  many  bank  suspensions  in  1907; 
yet,  because  of  the  marked  improvement  in  banking  laws,  and  in 
supervision,  most  of  the  suspensions  were  temporary.  The  losses 
to  depositors  also  were  far  less  than  in  the  past  under  free  banking. 
The  fact  that  more  than  one  hundred  millions  of  dollars  was  locked 
up,  in  1907,  in  suspended  banks  in  New  York  State,  and  that  not  a 
dollar  was  lost  to  a  depositor,  is  evidence  that  New  York  State  now 
has  good  banking  laws.  Some  state  laws  are  still  too  lax,  and  all 
should  be  so  modified  as  to  comply  with  the  best  laws  regulating 
eastern  savings  banks  and  trust  companies.  The  state  banks  doing 
largely  a  commercial  business  should  be  compelled  to  follow  closely 
the  requirements  of  our  most  beneficent  national  bank  act.  The 
Wisconsin  law  is  a  good  model  for  state  banks,  as  not  a  dollar  has 
been  lost  to  a  depositor  since  the  law  was  enacted  about  six  years 
ago.  This  law  is  modeled  largely  upon  the  national  bank  act ;  but 
is  more  liberal  as  to  the  percentage  of  loans  to  any  person  or  firm. 
This  provision,  owing  probably  to  excellent  supervision,  has  pro- 
duced no  ill  results.  To  my  mind,  however,  the  national  law  is  the 
better  of  the  two. 

It  is  the  clear  duty  of  the  legislators  of  Europe  to  the  people  as 
a  whole  to  regulate  reasonably  the  great  banking  systems  there,  that 
losses  to  innocent  depositors  may  be  limited  to  the  lowest  point 
compatible  with  the  fact  that  perfection  is  impossible  and  that  the 
millenium  will  never  be  attained  on  earth. 

The  meat  of  the  whole  matter  lies  in  passing  good  banking  laws 
and  enforcing  them  by  strict  examinations,  in  closing  up  the 
insolvent  banks  and  not  allowing  them  to  dissipate  good  assets  for 
years  after  becoming  insolvent  under  incompetent  or  dishonest  mis- 
management. The  banking  power  of  the  United  States  is  about 
two-thirds  that  of  the  rest  of  the  world.  We  should  give  the 
twenty-five  million  depositors  having  14,000  millions  of  dollars  on 
deposit — ^both  growing  constantly — all  the  protection  wholesome 
laws  can  give.  By  limiting  bank  failures,  panic  conditions  and  gen- 
eral commercial  distress  will  be  ameliorated.  Good  banks  generally 
court  investigation,  and  the  people  should  insist  on  rigid  control  of 
all  banks  for  the  purpose  of  weeding  out  those  which  are  insolvent. 
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analyzing  the  various  forms  of  strikes,  the  author  insists  that  strikes  are  only- 
justified  in  the  case  of  corporations  with  large  earnings  apparently  over- 
looking the  fact  that  corporation  accounting  is  an  art  as  well  as  a  science. 
The  philosophy  underlying  the  book  is  that  of  a  contented  man.  Strikes 
should  occur  only  when  arbitration  has  been  found  to  be  impossible;  and  the 
imions  should  hold  their  leaders  to  a  policy  of  wise  and  conservative  action. 
The  desire  of  the  author  is  the  commendable  one  of  trying  to  convince  both 
employers  and  empolyees  of  the  wisdom  of  more  deliberate  and  rational 
action  in  dealing  with  labor  disputes. 

Davis,  C.  Q.    The  Philosophy  of  Life.    Pp.128.    Price,  $1.00.    Chicago:  D.  D. 

Publshing  Company,  19 10. 
The  world  is  still  earnestly  seeking  an  effective  life  philosophy  and  the  author 
has  made  one  more  attempt  to  supply  the  deficiency.  It  is  both  unusual  and 
encouraging  to  read  from  the  pen  of  a  doctor  of  medicine  such  cordial  com- 
mendations of  New  Thought  The  author  presents  nothing  unusual  in  his 
book  but  restates  in  a  brief  and  popular  way  the  principles  arising  out  of  the 
concept  that  civilization  consists  in  an  evolution  from  the  physical  to  the 
psychic  and  that  while  it  is  at  present  impossible  to  eliminate  the  physical, 
the  ideal  end  of  existence  is  psychic 

Dawbarn,  C.  Y.  C.     The  Social  Contract.    Pp.  xii,  152.    Price,  $1.25.    New 
York:  Longmans,  Green  &  Co.,  191a 

Dewe,  J.  A.     Psychology  of  Politics  and  History.    Pp.  269.     Price,  $1.55. 

New  York:  Longmans,  Green  &  Co.,  1910. 
There  is  no  well  worked  out  plan  in  this  book.  The  claims  are  in  turn  toa 
small  and  too  great  It  is  a  surprise  to  read  that  Christianity  was  the  con 
sistent  foe  of  slavery  and  class  distinctions;  that  as  Christianity  spreads 
"we  find  everywhere  rising  the  peasant  proprietor;"  that  Christianity  has 
brought  about  "the  partnership  of  capital  and  labor;"  that  local  government 
and  all  free  government  are  due  to  Christianity,  and  that  the  Church  should 
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be  "an  independent  spiritual  power"  "capable  of  restraining  the  actions  of 
government."  On  the  other  hand  the  author  gives  no  intimation  that  the 
Church  has  had  any  influence  in  the  development  of  our  ideas  of  sover- 
eignty and  there  is  not  a  line  to  show  its  influence  on  our  constitutional 
development  through  Calvinism.  These  comments  on  the  discussion  of  the 
influence  of  the  Church  upon  the  state  show  the  character  of  the  work.  It 
in  uncritical,  unsystematic  and  inaccurate. 

Dock,  Lavlnia  L.     Hygiene  and  Morality.     Pp.  v,  200.     Price,  $1.25.     New 

York:  G.  P.  Putnam's  Sons,  191a 
For  years  the  problem  of  social  disease  has  been  whispered  about  in  dark 
places;  the  time  has  apparently  come  when  it  will  be  cried  out  from  the 
house  tops.  "Hygiene  and  Morality"  is  a  painstaking  discussion  of  venereal 
disease  as  a  social  problem.  The  author,  a  nurse  by  profession,  has  based 
her  work  on  thorough  study,  but  has  nevertheless  succeeded  in  presenting 
lier  material  in  a  form  easily  accessible  to  the  lay  mind.  The  first  part  of 
the  book  deals  with  the  medical  aspects  of  venereal  disease,  the  second  with 
prostitution  as  the  chief  means  of  spreading  and  perpetuating  venereal  disease, 
and  the  third  part  with  the  methods  of  prevention.  Publicly  licensed  prosti- 
tutions is  described  as  a  menace  while  at  the  same  time  ineffective  as  a  socia 
reform.  The  true  remedy  lies  in  a  thorough-going  education  in  sex  morality 
and  hygiene  beginning  in  the  home  and  continued  through  the  elementary 
and  secondary  schools.  The  book  stands  alone  in  filling  a  long-felt  need  and 
should  commend  itself  to  the  attention  of  parents  and  educational  authorities 
everywhere. 

FIcklen,  J.  R.  History  of  Reconstruction  in  Louisiana,  Pp.  Ix,  234.  Balti- 
more: Johns  Hopkins  Press,  1910. 
Pierce  Butler  of  Tulanc  University  states  that  "For  more  than  a  decade 
before  his  death  Professor  Ficklen  had  been  carefully  collecting  and  digesting 
the  materials  for  a  history  of  the  reconstruction  period  in  Louisiana."  Pro- 
fessor Ficklen  performed  his  task  well.  It  is  clear  and  concise  in  statement 
without  the  color  of  partisanship,  although  the  author  in  his  preface  states 
that  he  does  not  expect  nor  wish  to  produce  a  "colorless  narrative.  In  eleven 
chapters  he  discusses:  Ante-Bellum  History  in  Louisiana,  Butler's  Adminis- 
tration, Bank's  Administration — 1862 — Reconstruction  under  the  Presdential 
Plan,  The  Convention  of  1864,  Government  during  the  War,  Reconstruction 
in  Louisiana  under  President  Johnson,  the  So-called  Riot  of  July  30,  1866, 
The  Reconstruction  Acts,  1866,  1867,  Restoration  of  Louisiana  to  the  Union, 
Party  Organization,  Massacre  of  1868,  and  the  Presidential  Elections.  The 
references  in  the  footnotes  are  voluminous  and  comprehensive. 

Greene,  M.  Louise.     Among  School  Gardens.     Pp.  xv,  388.     Price,  $1.25. 

New  York:  Charities  Publication  Committee,  191a 
The  primary  object  of  the  book  is  a  discussion  of  the  place  of  gardening  in 
a  school  curriculum.  The  author  describes  in  detail  the  evolution  of  the 
school  garden,  the  various  kinds  of  gardens,  the  cost  of  equipment,  planning 
and  planting,  care  of  the  garden  and  the  harvesting  of  crops.  She  also 
includes  an  excellent  chapter  on  soil  fertility.    While  the  book  is  of  peculiar 
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value  to  those  interested  in  school  gardens,  it  contains  material  of  interest 
for  any  amateur  gardener,  for  the  discussions  of  weeds  and  insects  are  able, 
the  material  which  they  contain  is  the  best,  and  the  illustrations  throughout 
are  excellent.  The  work  is  thorough  and  painstaking,  and  should  commend 
itself  to  the  careful  consideration  of  school  authorities  everywhere. 

Hamilton*  John  J.    The  Dethronement  of  the  City  Boss.     Pp.  285.     Price, 

$i.2a  New  York:  Funk  and  Wagnalls  Company,  1910. 
Its  timeliness  assures  this  book  a  wide  reading.  It  includes  an  explanation 
of  the  benefits  of  commission  government  by  one  familiar  with  its  workings 
in  Des  Moines,  a  discussion  of  the  modifications  in  force  in  other  American 
cities  and  a  set  of  valuable  appendices  of  documents  showing  the  forms  of 
charters  used  in  the  recent  advanced  provisions  adopted  and  the  decisions 
of  the  courts  as  to  the  constitutionality  of  the  "plan/'  The  discussion  deals 
primarily  with  Des  Moines.  Mr.  Hamilton  is  an  enthusiast.  It  must  be 
admitted  that  his  arguments  occasionally  prompt  the  reader  to  think  that  he 
looks  upon  commission  government  as  a  panacea  which  will  destroy  partisan- 
ship, make  city  elections  turn  on  issues  and  in  general  prepare  the  municipal 
millennium. 

Hazen,  C.  D.  Europe  since  1815.    Pp.  xxv,  830.     Price,  $3.00.     New  York: 
Henry  Holt  &  Co.,  1910. 

Hickt;  R.  D.  Stoic  and  Epicurean,    Pp.  xix,  412.    Price,  $1.50.    New  York: 

Charles  Scribner's  Sons,  19 10. 
The  literature  of  general  philosophy,  is  much  to  be  enriched  by  the  series 
of  which  this  volume  is  the  first  to  appear.  There  is  no  attempt  to  present 
all  that  is  known  about  the  schools  treated  but  the  emphasis  is  placed  upon 
the  characteristic  contributions  made  by  each.  Mr.  Hicks  brings  out  instruc- 
tive contrasts  and  even  more  interesting  similarities  between  the  two  appar- 
ently antagonistic  schools  which  he  discusses.  Both  sought  the  same  goal, 
both  emphasized  practice  rather  than  theory,  both  were  reactions  against  a 
too  refined  intellectualism.  Their  vogue  was  assured  by  the  events  which 
placed  Rome  rather  than  Greece  as  the  leader  of  the  world.  Mr.  Hicks  has 
relied  mainly  on  the  sources,  and  remembering  the  scantiness  of  the  material 
it  must  be  said  that  he  has  been  able  to  piece  together  a  most  satisfactory 
exposition.  An  excellent  chronological  table  and  a  select  bibliography  are 
appended. 
Irvine,  A.    From  the  Bottom  Up,     Pp.  x,  304.     Price,  $i.5a     New  York: 

Doubleday,  Page  &  Co.,  1910. 
From  the  moment  when  Alexander  Irvine  begins  life  in  a  dilapidated  mud- 
floor  Irish  cabin  until  he  steps  into  the  Church  of  the  Ascension  in  New 
York,  as  a  lay  reader,  his  story  is  full  of  the  most  compelling  interest.  Mr. 
Irvine  started  at  the  bottom.  As  his  family  was  poor,  so  were  his  neighbors, 
and  from  earliest  youth  he  sold  papers,  ran  errands  and  eked  out  the 
family  income  as  he  could.  Later  as  a  soldier,  laborer,  miner,  magazine 
writer,  preacher,  lecturer  and  author,  he  has  gradually  developed  the  fund 
of  Irish  humor  and  native  intellect  which  have  proven  so  great  an  asset  in 
his  work. 
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The  autobiography  is  well  written.  The  incidents  of  his  life  are  told 
concisely  and  in  a  most  impressive  manner.  The  whole  story*  would  seem 
to  be  an  indictment  of  freedom  and  liberty  as  found  in  America  to-day.  From 
the  book  it  would  appear  that  Mr.  Irvine  has  been  driven  from  the  Church, 
because  he  believed  and  said  that  he  believed  in  the  application  of  the 
theory  of  human  brotherhood  to  American  life.  His  story  is  certainly  the 
story  of  a  brave  man,  inspiring  to  a  degree  and  full  of  hope  lor  the  coming 
generation. 

Jenkt,  J.  W.    Governmental  Action  for  Social  Welfare.    Pp.  xvi,  226.    Price, 
$1.00.    New  York:  Macmillan  Company,  1910. 

Johnson,  R,    The  Story  of  the  Constitution  of  the  United  States.     Pp.  284. 

Pk-ice,  $1.00.  New  York :  Wessels  and  Bissell  Company,  1910. 
About  one-third  of  this  volume  is  composed  of  quotations  or  summary  of 
historical  documents.  About  one-sixth  is  an  appendix.  The  remaining  pages 
are  given  to  a  narrative  based  entirely  on  secondary  sources.  The  statement 
of  fact  is  clear  and  generally  exact,  but  in  arrangement  of  material  much 
improvement  could  be  made.  The  discussion  of  the  sources  of  the  constitu- 
tion, for  example,  is  placed  just  before  the  conclusion.  In  matters  of  criti- 
cism, however,  Mr.  Johnson  shows  lack  of  familiarity  with  political  philosophy 
and  with  the  actual  workings  of  government  Most  of  us  would  probably 
dissent  when  it  is  declared  that  "the  veto  power  is  a  remnant  of  kingly  pre- 
rogative for  which  there  is  no  logical  excuse  in  a  republic,"  but  whatever  the 
opinion  on  this  point  there  is  even  less  room  for  doubt  when  we  see  it  de- 
clared that  "the  truth  is  for  every  instance  in  which  our  .  .  .  executives 
have  used  the  veto  wisely,  there  are  a  dozen  in  which  it  has  been  wielded  dis- 
honestly." 

Johntton,  A.    History  of  American  Politics.    Pp.  xiv,  445.     Price,  90  cents. 

New  York:  Henry  Holt  &  Co.,  1910. 
A  new  edition  of  Johnston's  "History  of  American  Politics"  has  just  appeared 
and  brings  this  invaluable  summary  of  our  national  policy  up  to  March  4, 
1909.  The  impartiality  and  succinct  statement  which  have  always  character- 
ized this  little  book  are  still  its  chief  features,  and  Professor  Daniels  who 
has  continued  the  compilation,  is  to  be  congratulated  upon  his  success  in 
keeping  up  that  high  standard  which  has  rendered  the  booklet  well  nigh 
indispensable  in  its  field. 

Lafargue,  Paul.       Evolution  of  Property.     Pp.   i6a     Chicago:  Charles  H. 

Kerr  &  Co.,  1910. 
Writing  in  a  concise,  popular  vein,  Paul  Lafargue  has  most  effectively 
presented  his  concept  of  the  evolution  of  property  from  primitive  com- 
munism through  family  collectivism  and  feudal  property  to  modem  capi- 
talism. He  shows  conclusively  that  capitalism  is  a  new  concept  and  that 
capitalistic  property  as  such  has  been  a  reality  only  during  the  nineteenth 
century.  While  some  of  the  statements  in  the  book  are  extreme,  and  ill- 
considered,  no  more  interesting  and  attractive  statement  of  the  subject  could 
be  desired. 
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Lloyd,  H.  D.    Men,  the  Workers,     Pp.  viii.  280.     Price,  $1.50.     New  York: 

Doubleday,  Page  &  Co.,  1909. 
"The  work^ingmen  are  often  wrong,  but  theirs  is  always  the  right  side." 
Such  is  the  simple  judgment  of  the  ethics  of  the  industrial  struggle  that 
runs  through  this  collection  of  addresses  made  by  Mr.  Lloyd  at  various 
times  from  1889  to  1903.  Those  who  knew  the  author  will  not  expect  to 
find  here  the  calm  statement  of  scientific  fact,  but  rather  the  impassioned 
pleading  of  the  advocate  whose  heart  is  in  his  cause.  The  book  accordingly 
has  almost  no  value  to  the  student  who  merely  collects  facts;  its  worth  is  to 
him  who  would  understand  the  ideals  of  the  labor  movement  as  set  forth 
by  one  of  its  most  clear-sighted  leaders.  Declamation  and  rhetoric  in  large 
measure  there  is  indeed,  but  animated  throughout  by  unwavering  faith  in 
the  ultimate  reasonableness  of  the  workingman  and  the  justice  of  his  cause. 
The  speech  at  the  Debs  reception  in  1895  and  the  argument  before  the 
Anthracite  Coal  Strike  Commission  in  1903  are  among  the  most  interesting 
addresses  in  the  volume. 

MacClintock,  ^.Aliens  under  the  Federal  Laws  of  the  United  States.    Pp. 

108.    Price,  40  cents.    Chicago :  Northwestern  University  Law  Publishing 

Association,  1909. 
An  excellent  legal  study  of  the  federal  legislation  touching  alienage,  citizen- 
ship, patents,  trademarks,  copyrights,  public  lands,  real  estate  in  the  territories 
and  the  rights  of  resident  aliens. 

MacLean,  Annie  Marion.  Wage-Earning  Women,    Pp.  xv,  202.    Price.  $1.25. 

New  York:  Macmillan  Company,  191a 
The  Young  Women's  Christian  Association,  in  furtherance  of  its  work, 
maintained  for  some  time  a  group  of  investigators  who  were  engaged  in  a 
study  of  women's  work,  and  twenty-nine  of  whom  secured  the  material  for 
the  present  volume.  Many  interesting  facts  are  presented,  some  valuable 
statistics  are  given  and  several  striking  word  pictures  of  women  at  work 
are  presented.  Like  most  compilations,  the  present  work  is  not  correlated 
nor  is  there  any  uniformity  in  the  conclusions  reached.  Such  of  the  work 
as  is  devoted  to  conclusions  and  remedies  reminds  the  reader  of  ^  plaintive 
wail  such  as  the  settler  caught  in  the  grip  of  a  forest  fire  might  raise  to  a 
half  mythical  god.  The  philosophy  of  the  book,  where  philosophy  exists, 
is  fatalistic  and  hopeless,  because  the  remedies  dealt  with,  which  are  wholly 
superficial,  entirely  miss  the  main  point  in  the  problem  of  women  at  work, 
namely,  that  it  is  the  high  speed  and  long  hours  of  modern  working  women 
which  create  and  maintain  the  conditions  against  which  the  Young  Women's 
Christian  Association  makes  this  most  ineffective  protest 

Macphait,  Andrew.  Essays  in  Fallacy.    Pp.  vi,  359.    Price,  $1.80.    New  York: 

Longmans,  Green  &  Co.,  1910. 
Mr.  Macphail  has  here  endeavored  to  explain  and  criticize  the  fallacy  of 
modem  ideas  concerning  women,  education,  and  theology.  His  plea  is 
essentially  against  formalism,  without  the  inspiration  which  gives  it  life. 
There  are,  however,  curious  discrepancies  to  be  found  in  the  three  essays. 
The  bitterest  of  sarcasm  and  scorn  are  heaped  upon  the  modern  American 
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woman.  "Self  reliance,"  he  says.  '1m  the  most  deadly  gift  which  the  females 
of  this  race  can  possess,"  and  to  this  quality  he  ascribes  the  tremendoua 
increase  In  the  divorce  rate.  The  women  of  Turkey,  he  claims,  are  in  a  far 
more  enviable  position.  Yet  he  proceeds  in  his  supplement  to  defend  the 
psychology  of  the  suffragette.  Modem  technical  education  calls  forth  his 
denunciation,  while  the  mere  existence  of  a  theology  is  held  to  involve 
a  fallacy  destmctive  of  the  real  religion  underlying  it  The  author's  style 
is  good,  his  reasoning  is  either  exceedingly  involved  or  else  incoherent,  and 
the  result  of  his  efforts  is  a  book  unworthy  of  Krious  consideration. 

Marriottt  J.  A.  ft  Second  Chambers;  An  Inductwt  Study  in  PoUticai 
Science.  Pp.  viti,  313.  Price,  $x.7S  New  York:  Oxford  University 
Press,  19101 
Mr.  Marriott  publishes  this  fragment  of  a  larger  work  in  the  hope  diat  it 
may  aid  in  the  solving  of  the  great  political  problem  now  before  the  English 
people.  The  authorities  used  are  almost  exclusively  secondary  and  in  the 
case  of  the  United  States  at  least,  there  is  a  decided  reliance  on  classical 
rather  than  contemporary  discussions.  Needless  to  say  the  stately  phrases 
of  the  Federalist  are  often  hardly  descriptive  of  the  present  day  senate.  The 
conqiarative  discussion  is,  however,  in  general  well  done.  Of  course  there 
is  no  field  of  politics  where  absolute  accuracy  is  so  hard  to  obtain  as  in  dis- 
cussions in  comparative  government  Thus  it  need  not  surprise  us  to  learn 
that  the  two-thirds  vote  of  the  senate  is  necessary  in  ^pointments,  nor  that 
"elections  to  the  state  legislatures  are  made  largely,  if  not  primarily,  with  a 
view  to  the  election  of  federal  senators."  The  book  is  not  exhaustive  but 
gives  a  generally  fair  view  of  the  chief  second  chambers  of  the  world  in  a 
convenient  compass. 

McPheraon,  L.  Q.  Transportation  in  Europe.    Pp.  iv,  ^.    Price,  $i.sa    New 
York;  Henry  Holt  &  Co.,  191a 

Mlllar»  T.  6«      The  American  Cotton  System.     Pp.  xi,  294.     Price,  $i.sa 
Austin,  Tex. :  Austin  Printing  Company,  1909. 

Mundy,  F.  W.     The  Earning  Power  of  Railroads,  19 JO.     Pip.  461.     Price, 

$2.oa  New  York:  J.  H.  Oliphant  &  Co.,  1910. 
The  1910  edition  of  Mund/s  Earning  Power  of  Railroads  is  larger  than  its 
predecessors,  but  it  follows  the  same  plan  of  treatment  The  changes  in 
the  form  of  the  Interstate  Commerce  Commission's  statistics  of  railroads, 
and  the  more  detailed  requirements  of  the  commission  as  to  railway  accounts, 
have  somewhat  altered  Mr.  Mund/s  little  book,  but,  "as  a  whole,  the  integrity 
of  the  discussion  on  the  analysis  of  railroad  reports  will  remain  virtually 
without  change." 

Muntt«rb«rg»  Hugo.    American  Problems.     Pp.  220.     Price,  $i.6ol     New 

York:  Moffatt,  Yard  &  Co.,  1910. 
Professor  Munsterberg  has  brought  together  in  book  form  eleven  essays 
previously  published  in  magazines.    The  essays  bear  slight  relation  to  each 
other  and  some  of  them  have  little  connection  with  American  problems. 
Each  paper  is  written  in  Professor  Munsterberg's  characteristic  style,  which 
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is  often  more  brilliant  than  convincing.  The  papers  contained  in  the  volume 
are  The  Fear  of  Nerves;  The  Choice  of  a  Vocation;  The  Standing  of 
Scholarship;  Prohibition  and  Temperance;  The  Intemperance  of  Women; 
My  Friends,  the  Spiritualists;  The  Market  and  Psychology;  Books  and 
Bookstores;  and  The  World  Language. 

The  two  papers  upon  Prohibition  and  Temperance  and  the  Intemperance 
of  Women  have  provoked  much  cont  rover sional  discussion  and  are  doubt- 
less the  weakest  of  the  eleven  contained  in  the  volume.  The  discussion  of 
the  Choice  of  a  Vocation  and  Books  and  Bookstores  is  particularly  suggestive, 
and  the  two  essays  upon  those  subjects  are  possibly  the  best 

My«rt,  a     History  of  the  Great  American  Fortunes.    Vol.  III.     Pp.  413. 

Price,  $i.5a  Chicago:  Charles  H.  Kerr  &  Co.,  1910. 
In  this  volume  the  author  concludes  his  study  of  the  Gould  fortune,  and  in 
addition  presents  material,  much  of  which  is  now  published  for  the  first 
time,  dealing  with  other  great  railroad  fortunes,  such  as  those  of  Blair, 
Hopkins,  Stanford,  Elkins,  Sage,  Huntington,  Morgan  and  others.  This 
volume,  like  the  two  which  have  preceded  it,  is  strongly  socialistic  in  its 
presentation  of  matters  discussed,  is  bitter  in  tone,  and  lacks  scholarly  finish. 

Paddock,  W.    Fruit  Crowing  in  Arid  Regions.    Pp.  xx,  395.    Price,  $1.50. 
New  York.  Macmillan  Company,  191a 

PeaM,  C.  8.   Freight  Transportation  on  Trolley  Lines.    Pp.  6a.    Price,  $1.00. 
New  York:  McGraw-Hill  Book  Company,  1909. 

8eager,  H.  R.    Social  Insurance:  A  Program  of  Social  Reform.    Tp.  v,  175. 
Price,  $i.oa    New  York:  Macmillan  Company,  1910. 

The  Statesman's  Year-Book.  Pp.  civ,  1404.  Price,  $3.00.  New  York:  Mac- 
millan Company,  1910. 
The  Statesman's  Year-Book  becomes  increasingly  indispensable  year  by  year. 
The  edition  for  1910  contains  numerous  changes  and  additions.  As  stated 
in  the  preface,  "Various  events  during  the  past  twelve  months  have  involved 
important  changes,  not  the  least  of  them  being  the  lamented  death  of  His 
Majesty,  King  Edward  VII,  and  the  accession  of  King  George  V."  In  this 
volume  occurs  for  the  first  time  an  account  of  the  union  of  South  Africa; 
this  volume  also  contains  the  map  of  the  new  federal  district  and  capital 
of  the  Commonwealth  of  Australia;  special  attention  is  also  given  to  the 
Belgian  Congo,  the  account  being  accompanied  by  a  map  showing  the  devel- 
opment of  the  Congo.  It  is  but  a  comparatively  few  years  since  the  States- 
man's Year-Book  began  giving  very  much  space  to  the  United  States.  Now, 
however,  Part  II  of  the  book,  including  pages  351  to  562,  is  devoted  to  an 
account  of  the  United  States  and  of  each  of  the  states  and  outlying  terri- 
tories.   This  makes  the  volume  almost  as  useful  to  Americans  as  to  Britons. 

Tenement  House  Administration.     Pp.  175.     Price,  50  cents.     New  York: 

Bureau  of  Municipal  Research,  1909. 
In  1908  a  study  of  the  violations  of  the  New  York  tenement  law  was  under- 
taken to  determine  to  what  extent  the  law  was  unenforced  and  to  what 
extent  no  action  was  taken  by  the  law  department  in  those  cases  brought  to 
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its  attention.    This  report  details  the  steps  taken  to  locate  and  to  solve  the 
problems  of  enforcing  the  provisions  of  the  statute. 

Watkins,  E.  Shippers  and  Carriers  of  Interstate  Freight.    Pp.  578.    Chicago : 

T.  H.  Flood  &  Co.,  1909. 
The  laws  of  the  United  States  and  the  States  to  1909  upon  transportation 
are  very  well  annotated  and  sununarized  by  Mr.  Watkins.  His  treatment 
is  systematic  and  concise,  and  the  volume  is  one  that  busy  lawyers  will  find 
useful.  It  is  a  difficult  task  to  deal  with  the  laws  of  interstate  freight  in  a 
single  volume,  and  the  author  is  to  be  congratulated  upon  his  success.  The 
many  changes  in  the  law  of  railway  regulation,  made  by  the  Mann-Elkins 
Act  of  1910^  necessitate  a  prompt  revision  of  Mr.  Watkins'  treatise.  When 
the  volume  is  amended  and  enlarged  to  cover  the  legislation  of  1910,  it  will 
doubtless  be  a  standard  text  for  some  years  to  come. 
Weed«n,  William  B.  Early  Rhode  Island.      Pp.  x.  381.    Price,  $2.5a    New 

York:  Grafton  Press,  191a 
The  siory  of  the  early  settlement  of  Rhode  Island  resolves  itself  naturally 
into  an  account  of  the  settlement  of  its  constituent  parts.  These  were  (i) 
Providence,  not  the  city,  but  the  colony  or  town  of  Providence,  including 
what  is  now  the  city  and  most  of  the  county  of  Providence,  settled  by  Roger 
Williams  and  his  associates  in  1636.  (2)  Rhode  Island  proper,  t.  £.,  the 
island  of  Newport  or  Aqutdueck,  settled  in  1637  and  1638.  (3)  The  Narra- 
gansett  country,  now  Washington  county,  familiarly  known  as  South  county, 
the  home  of  the  Narragansett  Indians  on  the  west  side  of  Narragansett  Bay 
and  extending  to  the  Connecticut  settlement  (4)  The  eastern  strip,  includ- 
ing Little  Compton,  Bristol,  part  of  Pawtucket  and  the  Attleboro  Gore,  so 
called,  all  formerly  a  part  of  Plymouth  Colony.  Mr.  Weeden  treats  instruc- 
tively and  entertainingly  of  the  first  three  settlements.  He  has  gone  to  the 
early  town  records  and  the  recorded  inventories  and  the  settlements  in  the 
probate  courts  of  the  estates  of  the  early  settlers,  paying  particular  attention 
to  the  books  of  these  settlers  as  set  forth  in  these  inventories,  extracting 
from  the  whole  accurate  information  of  the  first  historical  value. 

It  is  to  be  regretted  that  this  valuable  study  of  the  social  condition  of 
early  Rhode  Island  should  be  marred  by  signs  of  hurried  compilation.  There 
are  occasional  repetitions,  lapses  in  style  and  incomplete  sentences  that  sug- 
gest rather  the  scholars'  note  book  than  the  historian's  finished  production. 
The  proof  reading  is  also  deficient. 

Weigallf  A.  E.  P.     A  Guide  to  the  Antiquities  of  Upper  Egypt,    Pj>.  xxiii, 
594.    Price,  $250.    New  York:  Macmillan  Company,  1910. 

Wilbur,  Mary  A.      Every-Day  Business  for  Women.     Pp.  xiii.  276.     Price, 
$1.25.    Boston:  Houghton,  MifHin  Company,  1910. 

Witliamt,  N.  B.     The  American  Post  OMce.    Pp.  49.    Washington :  Govern- 
ment Printing  Office,  1910. 
This  document  contains  a  scholarly  discussion  of  the  history  and  develop- 
ment of  the  American  post-office.     The  author  closes  with  a  plea  for  "the 
restoration   of  the   constitutional   American  post-office  to  the  lines   of  its 
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founders  and  as  conducted  during  the  early  history  of  this  country — a 
beneficent  monopoly,  honestly  conducted  to  the  comfort  and  profit  of  the 
whole  people."  This  he  maintains  requires  a  cessation  of  surrendering  "any 
of  the  rights,  powers,  or  obligations  of  the  post-office  to  the  express  or  to 
any  other  trust.  .  .  .  The  post-office  belongs  to  the  people;  they  may  do 
with  what  they  will." 

Wllllamt,  8.  C.     The  Economics  of  Railway  Transport.    Pp.  x,  308.    Price, 

$1.25.  New  York:  Macmillan  Company,  1909. 
Mr.  Williams  has  attempted  in  a  small  book  to  explain  the  main  problems 
connected  with  railway  operation  and  to  discuss  the  principles  underlying 
rate  making.  The  subject  was  too  large  for  a  single  book  and  the  treatment, 
particularly  of  the  problems  of  construction  and  operation,  is  so  superficial 
as  to  be  practically  valueless.  Moreover,  the  author  has  often  mistaken  words 
for  ideas  and  has  wasted  space.  The  following  paragraph  which  opens 
the  chapter  upon  the  analysis  of  operation  will  indicate  the  character  of  the 
treatment  : 

"The  gauge  of  a  line  and  the  dimensions  of  the  carriages  and  wagons 
give  what  may  be  called  the  physical  capacity  of  the  line  as  determined  by 
the  operations  of  construction  and  equipment  But  the  dimensions  are  of  no 
interest  or  significance  in  themselves  but  only  when  the  wagons  fulfil  their 
destiny  by  being  moved  from  one.  place  to  another.  The  wagon-load  is  there- 
fore a  most  important  unit.  And  since  wagons  must  be  hauled  by  locomo- 
tives in  trains,  the  number  of  wagons  in  a  train  is  also  of  great  importance, 
for  this  number,  multiplied  by  the  average  capacity,  gives  the  capacity  of  the 
train.  Railway  rolling  stock,  however,  is  not  exhausted  by  one  journey,  but 
is  used  for  many  journeys  in  either  direction.  The  nature  of  the  return 
journey  is  therefore  a  matter  of  interest.  And  the  rapidity  of  the  journeys 
in  both  directions,  or  the  number  made  in  a  given  time,  which  when  also  used 
as  another  multiplier  gives  the  real  working  capacity  of  the  line,  is  a  further 
matter  of  primary  importance." 

The  analysis  of  the  theory  of  rate  making  is  clear  and  correct,  but  it 
adds  little  to  what  has  previously  been  stated.  It  is  an  attempt  to  apply 
Professor  Marshall's  economic  theories  to  a  discussion  of  the  basis  of  rail- 
way rates.  Strange  to  say,  the  author  holds  to  the  old  idea  that  competitive 
forces  are  economic  while  those  of  monopoly  are  something  else. 

Wright,  C.  W.    Wool  Crowing  and  the  Tariif.    Pp.  xiii,  362.    Price,  $2.00. 
Boston:  Houghton,  Mifflin  Company,  191a 
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Chailiey,  Joseph.  Administrative  Problems  of  British  India.  Translated  by 
Wm.  Meyer.  Pp.  xv.  5ga  Price,  $3.25.  New  York:  Macmillan  Com- 
pany, 191a 

Mr.  Chailley*8  work  takes  rank  with  those  of  Strachey,  Nisbet  and  Ilbert. 
Though  its  discussions  are  more  general  than  those  of  any  of  these  authors 
there  is  the  same  broad  viewpoint  combined  with  scholarly  criticism. 

The  first  part  of  the  book  is  a  review  of  the  racial,  social,  economic  and 
political  conditions  of  the  empire.  The  great  sub-continent  is  beginning  to 
be  affected  by  other  civilizations.  Interprovincial  migrations  are  affecting. 
slowly  but  surely,  the  uneven  distribution  of  population.  Hindus  are  crowd- 
ing the  Burmans,  child  marriages  though  still  prevalent  are  not  in  as  high 
favor  as  formerly,  religions  are  beginning  to  break  up.  Caste  imposes  a  less 
rigorous  rule  than  formerly,  the  land  law  is  feeling  the  pressure  of  modem 
conditions — in  fact  throughout  the  whole  nation  new  forces  are  bringing 
new  ideals  and  new  social  adjustments.  It  is  interesting  to  note  the  opinion 
of  the  author — an  outsider — as  to  the  character  of  the  political  unrest  He 
believes  that  the  movement  is  as  yet  confined  to  "arm  chair  politicians," 
erratic  and  not  capable  of  formulating  much  less  executing  a  plan  of  national 
reorganization.  It  is  a  party  of  privilege,  undemocratic  and  caste  bound. 
On  the  other  hand  the  English  government  is  to  be  criticized  for  its  lack  of 
sympathy.  It  waits  till  it  must  grant  reforms  rather  than  initiate  them. 
The  credit  for  improvement  thus  passes  to  the  radicals. 

After  this  general  review  the  author  discusses  the  English  adminis- 
trative policy.  He  has  unstinted  praise  for  the  English  efforts  to  develop 
the  resources  of  the  country  and  feels  that  the  policy  of  sustaining  the 
princelings  in  the  native  states,  was  in  general  justified.  There  can,  however, 
be  no  excuse  for  the  lack  of  accountability  allowed  in  the  na'ive  states, 
especially  in  financial  affairs.  English  improvements  in  law  making  and  the 
courts  are  the  greatest  monument  to  the  efficiency  of  English  colonial  admin- 
istration. An  historical  review  is  given  showing  the  efforts  made  to  intro- 
duce under  English  control  a  system  of  personal  law  such  as  was  used  by 
the  Mohammedans.  With  the  manifest  failure  of  this  plan  the  "government 
regulations"  were  introduced  which  have  grown  into  the  system  of  territorial 
law  now  embraced  in  the  various  codes.  The  principle  of  this  legislation 
has  been  "uniformity  when  possible,  variety  when  this  is  necessary,  but  in 
any  case  certainty."  Elasticity  has  thus  been  kept — a  prime  essential  in  any 
progressive  or  varied  civilization. 

English  education  in  India  is  subjected  to  a  lengthy  criticism.  The  train, 
ing  has  been  too  academic  Even  the  so-called  universities  have  given  only 
mediocre  instruction.  Primary  education  has  until  recently  been  neglected 
and  there  is  practically  no  training  offered  for  women.  The  concluding 
chapters  are  given  to  a  discussion  of  the  natives'  share  in  administration.  It 
is  shown  that  the  natives  have  a  monopoly  of  the  lower  offices,  and  under 
Morley  and  Minto  have  held  some  positions  in  the  government  itself  boA  in 
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Calcutta  and  London.    This  foreshadows  ,what  the  author  believes  will  be 
an  increasing  practice. 

Cbbstir  Lloyd  Jonbs. 
University  of  IVisconsin. 


Clark,  John  W.    Standards  of  Reasonableness  in  Local  Freight  Discrimina- 

iions.  Pp.  155.  Price,  $1.25.  New  York:  Columbia  University,  191a 
Dr.  Clark  states  that  the  fundamental  purpose  of  this  book  was  "to  gather 
from  scientific  and  popular  discussions  alike  the  various  ideas  as  to  what 
constitutes  reasonableness  as  between  different  localities  in  the  adjustment 
of  freight  rates,  and  to  reduce  them  by  analysis  to  that  definiteness  which 
many  of  them  so  sadly  lack."  It  was  the  author's  hope  that  this  might  help 
the  public  to  a  clearer  conception  of  what  reasonableness  in  freight  rates 
really  is,  but  he  states  that  had  he  '^realized  from  the  start  the  full  nature 
of  the  problem  he  was  approaching,  it  is  probable  he  would  have  turned 
aside." 

Every  student  of  transportation  will  be  glad  that  Dr.  Clark  did  not 
turn  aside  from  his  attempt  to  analyze  and  explain  the  standards  of  reason- 
ableness in  freight  rate  discriminations.  The  monograph  shows  the  author 
to  have  a  thorough  grasp  of  economic  literature  and  to  have  covered  the 
German  and  French  as  well  as  the  English  authorities  dealing  with  the  sub- 
ject of  the  theory  of  freight  rates.  The  author's  final  word  is  that  "scien- 
tifically constructed  distance  tariffs  are  being  tried  in  the  United  States 
which  justify  the  prediction  that  they  have  here  a  useful  future  before  them." 
The  factors  other  than  distance  to  be  given  weight  in  determining  the 
reasonableness  of  freight  rates  are  carefully  considered  by  Dr.  Clark,  and 
he  favors  distance  tariffs  "flexible  enough  in  use  to  allow  for  all  the  other 
necessary  considerations."  The  author's  general  conclusions  are  as  sound 
as  his  reasoning  is  clear  and  suggestive. 


University  of  Pennsylvania, 


Emory  R.  Johnson. 


Oole,  Wiillam  M.     The  American  Hope.    Pp.  xii,  259.    Price,  $1.50.     New 

York:  D.  Appleton  &  Co.,  1910. 
'The  fundamental  ground  of  American  hope  is  the  prevailing  idealism  of 
American  character."  This  first  sentence  of  the  first  chapter  is  the  key  to 
the  book.  In  the  introduction  the  author  disclaims  any  attempt  to  solve 
specific  problems,  but  seeks  rather  an  acceptable  philosophy,  which  underlies 
all  the  problems  of  American  life.  .  This  he  finds  in  the  fact  that  even  in 
what  seems  to  be  our  gross  materialisms  men  glory  in  human  .qualities  of 
achievement  rather  than  in  tangible  things.  He  denies  absolutely  the-freedom 
of  the  will  and  the  doctrine  of  moral  responsibility  in  the  orthodox  sense 
and  conditions  choice  upon  the  point  of  view  at  the  moment  when  choice  is 
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made.  He  thus  lays  a  heavy  burden  upon  society  in  the  matter  of  die 
proper  education  for  citizenship.  This  is  the  strong  and  optimistic  argument 
of  the  book.  The  chapter  on  The  Marriage  Tie  is  visionary,  but  in  such 
chapters  as  The  Training  of  Powers,  The  Will  of  the  Community,  Economic 
Freedom  and  The  Training  for  Life,  the  doctrine  of  social  responsibility 
is  developed  in  an  interesting  and  convincing  manner. 

It  is  refreshing  in  the  midst  of  so  many  treatises  purely  scientific  to 
read  one  consistently  philosophical.    Its  message  is  helpful. 

J.    P.   LiCBTENBEBGSK. 

University  of  Pennsylvania 


Dawbarn,  C.  Y.  C.  Liberty  and  Progress.    Pp.  xvi,  339-    Price,  $3.oa  New 

York:  Longmans,  Green  &  Co.,  1909. 
This  book  would  more  appropriately  bear  date  1859  than  1909.  The  author's 
state  of  mind  may  be  inferred  from  his  statement  concerning  Bentham.  his 
chief  authority,  **As  the  father  of  modern  thought  and  liberty,  it  seemed  sacri- 
lege to  give  his  views  in  any  words  but  his  own."  Other  references  are 
chiefly  to  Professor  Fawcett  and  General  Walker.  Apparently  the  economic 
world  has  not  moved  in  twenty-five  years. 

On  its  theoretical  side  the  book  is  an  exposition  of  such  parts  of  classical 
English  economics  as  interest  Mr.  Dawbarn.  The  wage  fund  he  wisely 
throws  overboard.  The  theory  of  rent  he  dismisses  in  a  page,  because  land 
rent  forsooth  is  of  small  and  lessening  importance  in  English  life.  But 
the  classical  doctrines  of  capital  and  population  are  uncompromisingly  set 
forth.  The  rich  owe  their  wealth  solely  to  thrift,  and  aside  from  the  slight 
enjoyment  they  get  out  of  it,  most  of  its  benefits  go  to  the  poor,  who  have 
either  themselves  or  their  parents  to  blame  for  their  poverty.  Let  them  but 
save  their  three  pence  a  day  beer  money,  and  in  three  generations  they  will 
have  iaOpOOO.  As  regards  the  poor,  Mr.  Dawbarn  is  a  thoroughgoing  Mai- 
thusian,  and  he  makes  Malthusianism  responsible  for  most  of  their  woes. 

Individualism  he  defines  as  payment  for  services  rendered,  and  he  is 
of  the  opinion  that  a  century  of  individualism  has  not  brought  us  appre- 
ciably nearer  the  abolition  of  poverty.  That  is  the  fault  of  the  poor  them- 
selves, however,  and  the  remedy  is  more,  not  less  individualism.  Let  society 
do  nothing  for  anyone  except  in  return  for  services  rendered.  Do  not  make 
life  easier  for  the  poor,  for  they  will  only  multiply  and  thereby  increase 
your  difficulty.  Increase  the  security  of  property,  lay  no  new  and  wicked 
taxes,  encourage  the  wealthy  to  accumulate  as  much  capital  as  possible, 
in  order  that  competition  may  bring  down  the  rate  of  interest.  Such  is  Mr. 
Dawbam's  recipe  for  social  improvement.  Perhaps  liberty  and  progress  lie 
in  that  direction,  but  one  may  be  pardoned  some  doubts.  Be  that  as  it  may. 
the  book  presents  a  clear-cut  ultra-individualistic  point  of  view,  and  the 
author  does  not  shrink  from  the  logic  of  his  own  position. 

Hbkry  R.  Mubssy. 
Columbta  University. 
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Downey,  E.  H.    History  of  Labor  Legislation  in  Iowa,    Pp.  x,  ^3.     Iowa 

City:  State  Historical  Society,  1910. 
Once  more  the  Carnegie  Institution  has  aided  in  the  publication  of  a  mono- 
graph on  labor  legislation,  this  time  in  the  Iowa  Economic  History  Series. 
The  volume  is  well  planned  and  ably  executed.  There  are  separate  chapters- 
each  a  model  of  condensation — on  wages,  convict  labor,  mines,  factories,  child 
labor,  and  employers'  liability,  together  with  a  chapter  of  scarcely  less 
importance  on  blacklisting,  boycotting,  employment  agencies,  arbitration,  etc., 
and  one  on  the  Iowa  Bureau  of  Labor  Statistics,  which  (unlike  those  of  some 
states)  '*enjoys  the  confidence  and  support  of  organized  labor  and  receives 
a  considerable  measure  of  co-operation  from  employers." 

In  an  appendix  the  author  notes  that  great  gains  were  made  at  the  last 
legislative  session,  when  the  period  of  compulsory  school  attendance  was 
lengthened,  proof  of  age  required  for  the  issuance  of  a  work  certificate,  an 
advanced  type  of  employers'  liability  law  enacted,  and  a  slight  addition  made 
to  the  inadequate  foix:e  of  factory  inspectors.  These  gains — ^which  bring 
Iowa  well  up  with  older  industrial  states — ^and  all  other  legislation  enacted 
in  the  interest  of  the  wage-earner  during  the  last  thirty  years,  are  ascribed 
mainly  to  labor  organizations,  with  the  co-operation  of  women's  clubs. 

The  author  takes  advanced  ground  as  to  the  relation  of  the  state  to 
labor,  whenever  he  thinks  best  to  let  his  personal  views  appear  in  the  narrative. 

J.  Lynn  Baxnard. 
Philadelphia. 


Evans,  Howard.  Sir  Randal  Cremer,  His  Life  and  Works.    Pp.  356.    Boston : 

Ginn  &  Co.,  1910. 
This  very  readable  book  is,  as  its  preface  informs  us,  "written  with  the  double 
purpose  of  telling  the  life-story  of  a  man  who  devoted  himself  to  the  service 
of  humanity,  and  of  giving  a  succinct  history  of  one  of  the  most  notable 
movements  [International  Arbitration]  of  modern  times."  Cremer  had 
intended  writing  an  autobiography  but  the  memoranda  left  at  his  death  were 
of  a  most  fragmentary  character.  It  is,  therefore,  most  fortunate  that  Howard 
Evans  who  had  been  closely  associated  with  him  for  thirty  years  was  selected. 

The  book  tells  us  how  Sir  Randal  obliged  to  work  for  his  living  from 
the  age  of  twelve  succeeded  in  educating  himself.  He  quickly  took  a  promi- 
nent part  in  labor  organizations.  He  realized  early  the  importance  of  inter- 
national arbitration  and  founded  the  International  Arbitration  League.  He 
was  besides  a  leading  spirit  of  the  Interparliamentary  Union.  His  services 
to  humanity  were  fittingly  recognized  by  the  award  to  him  in  1903  of  the 
Nobel  Peace  Prize,  which  he  generously  turned  over  to  the  International 
Arbitration  League. 

Sir  Randal  Cremer  has  deserved  well  of  his  fellowmen  and  this  account 
of  his  life  will  help  to  keep  vividly  before  us  the  association  of  his  name 
with  the  great  international  arbitration  movement 

EuatY  C  Stowell. 
Unhitsity  of  FinnsyhaniQ. 
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Qarti«r,  JamM  Wilford.    Introduction  to  Political  Science.    Pp.  6i6.     Price, 

$2.5a  New  York:  American  Book  Company,  1910. 
Professor  Gamer  gives  us  a  uniformly  excellent  book.  The  field  covered 
is  broad»  the  discussion  does  not  attempt  to  be  exhaustive  and  the  exposition 
is  clear.  These  should  be  the  characteristics  of  every  book  giving  an  intro- 
duction to  a  branch  of  study.  One  of  the  most  valuable  features,  aside  from 
the  character  of  the  text  is  the  well  selected  bibliography  which  heads  each 
chapter,  and  the  excellent  footnote  references  through  the  work.  These 
cover  the  leading  works  in  French,  German  and  English.  Especial  emphasis 
is,  of  course,  placed  on  American  discussions,  those  most  easily  available 
to  the  student  for  whom  the  book  is  intended. 

The  subject  matter  covers  six  hundred  pages,  divided  as  follows:  Fte- 
liminary  definitions  and  discussions  of  political  science,  fifty  pages;  charac- 
teristics, origin  and  forms  of  the  state,  one  hundred  pages;  forms  of  gov- 
ernment, eighty  pages ;  sovereignty,  thirty  pages ;  state  functions,  sixty  pages ; 
citizenship,  thirty  pages;  constitutions,  thirty  pages;  governmental  depart- 
ments, one  hundred  and  sixty  pages ;  the  electorate,  thirty  pages. 

This  enumeration  shows  the  scope  of  the  discussion  and  the  emphasis 
given  different  subjects.  The  space  given  to  the  phases  of  political  science, 
which  are  a  part  of  the  student's  experience,  is  to  be  commended.  Citizen- 
ship, nationality,  constitutions,  division  of  the  powers,  the  legislative,  execu- 
tive and  judiciary,  the  electorate,  these  are  subjects  which  can  be  discussed 
concretely,  but  are  too  often  given  summary,  or  purely  theoretical  treatment 
in  introductory  texts.  In  actual  importance  for  the  student  they  claim  the 
chief  place  and  can  well  be  emphasized  even  if  thereby  the  study  of  sov- 
ereignty, the  true  sphere  of  the  state  and  kindred  abstract  subjects  be  assigned 
less  space  and  left  to  the  student  of  political  theory.  Professor  Gamer  has 
placed  college  students,  college  professors  and  the  general  reader,  much  in 
h*s  debt.  As  a  college  text  and  as  a  guidebook  to  the  general  literature  of 
political  science,  the  book  is  sure  to  win  favor. 

Chbstir  Lloyd  Jonbs. 
University  of  Wisconsin, 


O'Donntli,  F.  Hugh.  A  History  of  the  Irish  Parliamentary  Party,  Two 
volumes.  Pp.  xxi,  looa.  Price,  $5.oa  New  York:  Longmans,  Green 
&  Co.,  tpto. 
A  straightforward  description  of  the  Irish  Parliamentary  Party,  whether 
from  the  standpoint  of  a  supporter  of  methods  employed,  or  as  viewed  by 
a  dissenter,  is  sure  to  be  welcomed  by  students  of  Irish  politics.  Mr. 
O'Donnell's  participation  in  the  Home  Rule  agitation  in  the  earlier,  or  Butt 
period  of  the  discussion,  and  his  later  exclusion  from  it,  due  to  differences 
with  Pamell  and  his  following,  fit  him  particularly  for  this  work,  and  assure 
him  a  hearing.  It  is  inevitable  that  the  personal  element  should  be  much 
in  evidence,  so  much  so,  indeed,  as  at  times  to  cloud  the  real  issues  of  the 
struggle.    Yet  it  is  exactly  in  this  Intimate  revelation  of  the  personal  rela- 
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tions  of  Irish  leaders  that  the  book  is  of  value  to  American  readers  who 
already  know  the  general  course  of  the  agitation  and  its  fluctuations,  but 
who  are  ignorant  of  the  inner  motives  of  men  and  the  suppressed  courses 
of  events.  The  author  gives  his  own  explanation  of  these  things — an  explana- 
tion that  is  argumentative  and  logical,  but  which  is  really  the  testimony  of  one 
who  was  at  times  an  actor  and  at  times  a  witness,  but  always  a  partisan.  He 
was  decidedly  opposed  to  the  policy  and  methods  of  Famell,  and  is  torday 
equally  opposed  to  the  leadership  of  Redmond.  Pamell  in  particular  is 
depicted  as  a  man  of  limited  intellectual  power  and  horizon.  Isaac  Butt 
was  the  great  and  sane  leader  of  the  party,  and  when  that  party  forsook 
the  principles  of  action  prescribed  by  him,  it  entered  upon  a  dangerous 
career.  A  great  debasing  influence  in  Irish  politics  was  the  contribution  of 
money  from  America,  and  the  introduction  of  American  political  methods 
of  the  Tammany  stamp.  Home  Rule  has  become  a  mere  shibboleth  without 
a  real  constructive  principle.  Redmond's  part  in  aiding  the  Liberal  attack 
on  the  House  of  Lords  has  never  received  the  support  of  the  Irish  people, 
and  never  has  Ireland  thought  of  a  parliament  of  its  own,  save  in  terms 
of  two  houses. 

These  are  a  few  of  the  assertions  of  Mr.  O'Donnell,  and  indicate  his  non- 
content  attitude  with  the  present  situation  of  Irish  politics.  He  is  an  easy 
and  attractive  writer,  a  trifle  discursive,  but  entertaining  in  matter  and  form. 
His  two  volumes  contain  rather  a  series  of  essays  than  a  direct  and  orderly 
historical  account.  They  at  least  furnish  new  and  valuable  evidence  on  Irish 
politics  and  on  the  relations  of  men  during  the  period  from  1870  to  the 
present  time. 

Ephraim  D.  Adams. 
Leland  Stanford  Jr.  University. 


Wilcox,  Dtlot  F.  Municipal  Franchises,  Pp.  xix,  710.  Price,  $5.00.  Roch- 
ester: Gervaise  Press,  191a 
If  the  city  is  the  battleground  of  democracy  there  can  be  no  more  fruitful 
fleld  of  study  than  the  conditions  under  which  our  municipal  property  is 
managed.  The  use  of  our  streets  involves  our  closest  contact  widi  our  gov- 
ernments. Those  who  enjoy  special  privileges  in  our  highways  undertake 
duties  at  once  private  and  public,  and  their  relation  to  the  people  at  large  is 
an  index  of  the  mental  vigor  of  our  citizenship.  Too  often  our  college  classes 
are  conflned  to  flne-spun  theories.  Teachers  and  pupils  alike  shrink  from  the 
technical  terms  of  franchises.  The  publication  of  such  books  as  this  will  at 
least  do  away  with  the  lame  excuse  that  the  subject  matter  is  unattainable 
or  beyond  the  ability  of  college  classes.  Two  volumes  are  contemplated  The 
discussions  are  straightforward. 

Analyses  are  given  of  the  modes  of  acquiring  franchise  rights,  of  the 
value  of  franchises  and  the  means  of  restricting  public  utility  monopolies 
under  private  operation.  Limitations  of  space  confine  the  disaission  to  the 
United  States.  After  this  preliminary  material  the  classes  of  franchises  are 
taken  up  in  order.    Descriptions  of  typical  franchisies  in  actual  operation  are 
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given.  Tliis  first  volume  covers  electric  light,  telegraph*  electrical  signals, 
electrical  conduits,  water  supply,  sewerage,  central  heating,  refrigeration, 
pneumatic  tubes,  oil  pipelines  and  gas  supply.  This  is  a  book  excellent  at 
every  point  It  is  theory  and  experience  combined.  Every  man  who  would 
know  American  city  services  from  their  physical  side  should  have  it  . 

CBssm  Lloyd  Jones. 
Umoersity  of  Wisconsin, 
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membership  in  union  required  by  New 
Zealand  law,  305 ;  no  demand  for  com- 
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currency  reform  must  consider  rela- 
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Life  and  Works,*'  by  U.  Byans,  rerlew, 
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by  J.    F.   Godoy,   review,   248. 
•*The  Book  of  Daniel  Drew,"  by  B. 

White,  note.  461. 
"From   the   Bottom  Up,"  by  A.   Ir- 

Tine,    note,    701. 
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and  Work,"  by  H.  N.  Casson,  note, 
230. 
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Boycott  Decisions,  Eppect  op  ths  Rb- 
CBNT.   277-287.  Protests  against,  277; 
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ered contempt,  278 ;  opinion  of  Chief 
JuHtlre  Shepard.  278 ;  evolution  of  boy- 
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made.    282 ;   decisions  of   state  courts 
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Banks.  626-6.'l9.  Restricted  develop- 
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abroad,  627;  federal  laws  prohibitive 
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632 ;  report  of  proceedings  of  Alab«mm 
bankers,  1910  meeting,  633 ;  Tennessee 
Valley  Bank,  t»3 ;  opening  brancb 
banks,  634;  limited  scope  of  action  of 
branch  banka,  635:  branch  of  a  Cana- 
dian bank,  636  *  improvementa  In  posi- 
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places,  639. 

Canadian  Banking  System  and  its 
Operation  Under  Stress,  The,  53S- 
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nadlan  banking  system,  541 ;  process 
of  Incorporation,  541 ;  security  and  re- 
demption of  notes,  543 ;  importance  of 
redemption,  544;  circulation  redemp- 
tion fund,  545 ;  two  negative  qualities, 
546;  management  of  failed  banks, 
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547;  Canadian  Bankers*  Association. 
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ity or  unity  of  system,  550;  Import- 
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ment OP.  607-612.  Boston  inaugurates 
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tage of  information  obtained  by  ex- 
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Credit  Currency,  The  Use  op,  by 
Country  Banks,  654-668.  Function  of 
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658;  Additional  circulation  by  banks, 
659 ;  banks  at  reserve  centers  first  feel 
currency  pressure,  660;  opposition  to 
issue  of  gOTernment  bonds  for  bank 
note  circulation,  661 ;  fear  of  their 
issue  for  unsecured  notes,  662;  situa- 
tion of  banks  in  reserve  cities,  663 ; 
guaranty  of  bank  notes,  664 ;  treasury 
department  compelled  to  co-operate 
with  banks,  665 ;  banks  in  reserve 
cities  should  have  power  to  issue  un- 
covered notes,  667 ;  maintenance  of 
banking  reserves  rests  upon  money 
centers,  668. 
Cbiminal  Law,  Administration  of,  in 
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Cbiiiinal  Law,  Administration  of, — 
Third  Deoreh  System,  11-15.  Rea- 
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society,  15. 

Criminal  Law,  Rvils  and  Remedies 
IN  THE  Administration  op,  145-160. 
Constitution  principal  diflSculty  in  ad- 
ministration of  Justice.  145 :  historical 
development  of  constitutional  provi- 
sions, 147 ;  criticism  of  the  acts  of 
Boyd  vs.  United  States.  148 :  Supreme 
Court  distinguishes  the  Boyd  case, 
149 ;  fining  of  corporations  ineffectual, 
150;  necessity  for  changing  provisions 
of  Constitution,  150 ;  prevalence  of 
perjury  and  remedy  therefor,  153 ;  evil 
effects  exercised  by  the  press,  154 ;  use 
of  press  made  by  prosecuting  oflScers, 
155 ;  proposals  to  curtail  evils  of  press, 
156;  lesral  delays.  157;  undue  naste 
in  requiring  defendants  to  undergo  sen- 
tence, 157 ;  proposals  to  prevent  un- 
just delays  and  punishments,  157 ; 
necessity  for  a  public  defender,  158 ; 
disadvantages  of  the  poor  In  securing 
justice,  159. 

Criminal  Procedure,  Reform  in,  185- 
189.  Importance  of  promptness  and 
certainty  of  administration,  185;  tech- 
nical errors  in  procedure,  186;  guilt 
of  the  insane.  189. 

Criminology.  "Punishment  and  Reforma- 
tion,'* by  F.  H.  Wines,  review,  253. 

Cuba.  *'The  Rescue  of  Cuba,"  by  A.  B. 
Draper,   note.   455. 

Cyclopedia.  "Appleton*s  New  Practical 
Cyclopedia,"    review,   463. 

Danburt  Hatters'  Case,  The  Law  of 
THE,  265-276.  Three  most  important 
labor  cases,  265 :  the  lioewe  Case,  266 ; 
questions  at  issue,  268 ;  what  consti- 
tutes violation  of  Sherman  Anti-Trust 
Law,  268 ;  Mr.  I^oewe  threatened  with 
force,  270 ;  liability  of  individual  mem- 
bers of  union,  270 ;  members  of  unions 
responsible  for  sets,  272 ;  necessitv  of 
boycotts  recognized  by  American  Fed- 
eration of  Labor,  273  ;  individual  mem- 
bers paid  dues  to  support  boycotts, 
275 ;  damage  of  employer  commensu- 
rate with  force  of  tne  attack,  276. 
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Dblinoubnct  Among  Oibls,  Causes  of. 
77-79.  More  diflicult  to  deal  with  girls' 
77 ;  cases  of  delinquency,  78 ;  inad- 
visable to  give  delinquent  girls  imme- 
diate freedom.  79. 

Democracy.  "The  Old  Order  Changeth/* 
by  W.  A.  White,  note,  461. 

Diplomacy.  "The  Relations  of  the  United 
States  with  Spain,"  by  F.  E.  Chad- 
wick,  review,  245. 

Economlcs.  "Evolution  of  Property,"  by 
P.  La  f argue,  note,  702. 

"Liberty  and  Progress."  by  C.  Y.  C. 

Dawbarn,  review,  710. 
"Principles    of    Political    Ek:onomy." 
by  J.  8.  Mill,  note,  239. 
Education.      "American    Education,"    by 
A.  S.  Draper,  note,  233. 

"Among    School    Gardens,"    by    M. 

Louise  Greeene,   note,  700. 
"French   Secondary  Schools,"  by  F. 

E.   Farrington,  note,   455. 
"Social     Development     and     Educa- 
tion," by  M.  V.  O'Shea,  note  458. 
"Studies  in  the  History  of  Modern 
Education,"  by  C.  O.  Hoyt,  note, 
236. 
"Youth,  Its  Education.  Regimen,  and 
Hygiene,"  by  G.  S.  Hall,  note,  234. 
Employers'  Association  in  the  Settle- 
ment OF  Labor  Disputes,  The  Work 
OF,   373-380.      National  Association  of 
Manufacturers.  373 ;  employers  Join  in 
favor  of  unions  that  will  respect  their 
contract,  374  ;  irresponsibility  of  labor 
unionism,  375 ;  appeal  of  Buck's  Stove 
and  Range  Company  to  Supreme  Court 
of  District  of  Columbia,  375 ;  employ- 
ers glad  to  meet  employees  half  way, 
876 ;  industrial  peace  made  more  neces- 
sary   by    close    competition,    377;    im- 
portance   of   subject    shown    by    large 
number  of  legislative  enactments,  878; 
Important     measure     Introoduced     in 
Massachusetts  legislature.  378 ;  neces- 
sity for  establishment  and  maintenance 
of  open  shop,  879 ;  purpose  of  the  As- 
sociation. 380. 
Ethics.     "The  Duty  of  Altruism,"  by  R. 
Mt  McConnell.  review,  475. 

"The  New  Ethics,"  by  J.  H.  Moore. 

note.  239. 
"Social    Solutions    in    the   Light   of 
Christian  Ethics,"  by  T.  C.  Hall, 
review,  248. 

Foreign  Trade,  Financing  Our.  492-601. 
Great  development  of  our  foreign  trade, 
492 ;  principal  demands  in,  492 ;  na- 
ture of  the  commercial  law  of  credit, 
493;  reason  why  London  exchange  is 
more  marketable  than  New  York,  495 ; 
diflTerent  methods  of  financing  exports, 
496 ;  method  used  for  cotton  exports, 
497 ;  cotton  blU-of-lading  in  spring, 
1910,  498;  old  cotton  blll-of-lading 
cannot  be  authenticated.  499 ;  guaran- 
teeing of  cotton  bill-of-ladlng  recog- 
nized by  foreign  bankers  as  wrong  In 
principle,  490 ;  money  to  finance  im- 
ports and  exports  furnished  by  for- 
eign bankers.  500 ;  America  pays  Eu- 
rope Interest  for  use  of  its  money, 
501. 

France.  "The  Latest  Phase  of  the  League 
in  Provence,  1588-1598,"  by  M.  Wil- 
kinson,   note,   462. 
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Geointiph7.     **Tbe  Heart  of  the  Antarc- 
tic." by  E.  II.  8baokleton,  review.  249. 

0KH\IAX     rotRTM     FOR    THE     AttBITKATIOM 
or     l3«DrMTBlAL     DlMPlTES,     TlIB,     445- 

4o2.  Reasons  whj  (iiTman  gorern- 
ment  la  not  In  favor  of  compulaory 
arbitration.  445:  atrenfrth  of  German 
trade  unlona,  445:  law  of  18911,  re- 
gard log  arbitration  for  collective  dia- 
fiutea,  446:  effect  of  organised  labor 
n  <»«»rraan.v  to  necure  recognition,  447; 
function  of  arbitration  courts  for  trade 
dlspntrs,  447 :  caaoa  d*»alt  with  by  In- 
dnstrinl  courts  confined  to  small  em- 
ployers and  worker*.  44R :  "Chambora 
of  I.nlK)r"  to  nerve  aa  courts  of  arbi- 
tration. 449:  contrast  between  German 
and  RnKllsh  attitude  toward  organ- 
ized laNir,  4^0:  necessity  for  organ- 
Itcd  labor,  451  ;  German  employera 
must  Boon  recognlie  organlied  labor, 
452. 
Government.  "Conditions  of  Progress  In 
I>emocrntlc  Government,"  by  C.  E. 
Hughes,    n»vi*»w,    472. 

•*The  ron«tltutlon  and  Its  Framers." 

bv    Nannie    McC.    Coleman,    note. 

231.  ^    . 

"How    Americana    Are   Governed    In 

Nation.    State    and    City,"    by    C. 

Marriott,  note,  230. 

Health.     "The  Health   of  the  City,"  by 
H.   Godfrey,  note.  456. 

"Hygiene  and  Morality,"  by  LaTlnIa 

L.  Dock,  note.  7C)0. 
"Mosquito  or  Man,"  by  R.  Boyce,  re- 
view.  244. 
•Trlnier    of    Sanitation,"    by    J.    W. 
Ritchie,    note,    240. 
Biatory,    American.      •*The   Biographical 
Story  of  the  Constitution,**  by  E.   G. 
Elliott,  review.  246. 

"The    Colonies    and     the    Imperial 
r>efence,"  by  P.  A.  Silburn,  note, 
241. 
"Daniel   Boone  and   the  Wlldemeas 
Road,"  by  H.  A.  Bnice,  note.  454. 
"History  of  Reconstruction  in  Louisi- 
ana," bv  J.  R.  Ficklen.  note,  700. 
"Johnson's     Wonder- Working     Prov- 
idence. 1628-1651."  by  J.  F,  Jame- 
son, Ed.,  note.  456. 
"The   Storv   of   the   Conatltntion    of 
the  TTnlted   States,"   bj  R.   John- 
eon.  note  702. 
••British   Interests  and  Activities  In 
Texas,      1838-1846,"     by     B.     D. 
Adams,  note,  453. 
History,    English.       "England    and    the 
French  Revolution.  1789-1797,"  by  W. 
T.   Laprnde.   review,   474. 

"An    Outline    of    English    History," 

bv  N.   M.  Trenhlome.  note,  461. 
•The   Strength   of   England.**   by   J. 
W.    Welsford.    review,    477. 
Historv,  French.     "HIstorle  de  France," 

bv  H.  Carrfi.  note.  454. 
Historv.  German.     "Sources  Relating  to 
the    Germanic    Invasions,**    by    C.    H. 
Hayes,  note.  235. 
Hlatory.    General.      "The    New    Interna- 
tional  Year   Book,**    by   F.    M.    Colby, 
Ed.,    note.    231. 
••Housing  Reform,**  by  L.  Velller,   note, 
242. 


Imperialism.     "Ancient  and  Modern  Im- 


(722) 


SerUllsm.    tqr    Barl   of   Cromer,    note, 
32. 
India.        "Administrative     Problems     of 

British  India,"  by  J.  Cbailley,  review, 

708. 
Indian.      "My    Friend    the    Indian,"    by 

J.    McLaughlin,   review,   476. 
INOCSTBIAL     Disputes,     Thb     Gbbuax 

i^ourra  roa  the  Abbitbation  of.    See 

Oermnn  CourU. 

INDLSTEIAL  DISPUTES  IN  MASSACHU- 
SETTS. Thb  Next  Lboislaturb  ox, 
407-418.  Number  of  strikes  In  Massa- 
chusetts and  elsewhere,  407 ;  establish- 
ment of  arbitration  boards.  408 ;  adop- 
tion of  compulsory  arbitration  unlaw- 
ful in  United  States.  409;  public  con- 
stitutes third  party  to  labor  disputes, 
400 ;  operation  of  Canadian  law,  411 ; 
remarkable    results   obtained   by   com- 

fnlsory  investigation,  412 ;  report  of 
dominion  Trades  and  Labor  Congresa, 
412 ;  points  of  other  organisations. 
414 :  Canadian  Minister  of  Labour  ad- 
vised the  drafting  of  the  bill  for  Mas- 
sachnaetta,  415 ;  experience  in  apply- 
ing principle  of  Canadian  law  in  Mas- 
sachusetts, 416;  objections  of  laborers 
and  employera  to  law,  417 ;  advan- 
tagea  to  be  obtained  by  introduction 
of  a  statute  aimilar  to  Canadian  law, 
418. 
Industrial  Disputes  in  New  Zealand, 

SBTTLBMENT  and   I*BE\nBNTlON  OP,  438- 

444.  Conditions  and  development  in 
New  Zealand,  438 ;  plan  of  Mr.  Reeves, 
430 ;  Induatrial  conciliation  and  arbt 
tration  act,  1008,  439;  provisions  of 
act,  440;  litigants  appear  before 
referees  of  their  own  selection,  441 ; 
decision  of  the  court  may  favor 
unions,  441;  eCFect  of  certain  condV 
tlons  peculiar  to  New  Zealand.  442 ; 
New  Zealand  fortunate  in  having  no 
large  body  of  unemployed.  443 ;  re- 
markable industrial  disputes  in  New 
SSealand,  443;  features  of  New  Zea- 
land lawa  applicable  in  United  States, 

Industry.  "A  Documentary  History  of 
American  Industrial  Society,**  review, 
465. 

Injunction  in  Tradb  Disputbb,  Use 
AND  Abu  SB  or.  Emery,  J.  A.,  127-136^ 
Antiquity  of  writ  of  injunction,  127; 
rights  of  property,  128 ;  property  value 
of   reputation   or  good-will,    129 ;   im- 

Krtance  of  injunction  in  restraining 
inois  from  polluting  drinking  water 
of  Missouri,  131  ;  injunction  should 
apply  to  labor  disputes  as  much  aa 
other  controversies,  132;  consideration 
of  motive  important  in  issuing  of  in- 
junctions, 133 ;  rights  of  property  not 
restricted  to  pecuniary  interests,  134; 
equity  court  punishes  only  to  en- 
force its  order.  136 ;  end  of  boycotts, 
136. 

Furuseth,  A.,  137-141.  What  is 
meant  by  Judicial  power.  187; 
modern  use  of  injunction  destruc- 
tive of  popular  government,  138; 
nature  of  property,  139;  nature 
of  labor,  140;  what  labor  seeks, 
141. 
Littlefleld.  C.  E.,  104-118.  Purpose 
of  equity  Jurisdiction.  104  ;  only 
courts  of  equity  will  act.  105; 
liberty  of  speech  and  of  press  re- 
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strained  only  In  case  of  criminal 
conspiracy,  106 ;  definition  of  irre- 
parable Injury,  107 ;  necessity  of 
restraint  upon  unconstitutional 
legislation,  108 ;  legislation  cannot 
limit  Judicial  power  of  injunction, 
109  ;  refusal  of  equity  Jurisdiction, 
when  entitled,  would  be  depriv- 
ing citizen  of  his  rights,  110; 
right  of  Federal  court  to  issue 
temporary  restraining  order,  e0 
parte.  111 ;  Congress  cannot  limit 
Injunction  to  any  time,  112 ;  omis- 
sions In  paper  by  Mr.  Ralston, 
114 ;  contract  of  service  in  the 
case  of  public  service  corporations, 
115 ;  additional  portions  of  Eng- 
lish statute  referring  to  boycott. 
116 ;  no  case  of  abuse  by  federal 

iudge   In   not   granting   a   speedy 
tearing    on    motion    to    dissolve 
temporary  restraining  order,  117. 
Ralston,  J.  H.,  118. 
Llttlefleld,  C.  E.,  119-126.    Compara- 
tive summary   provisions  of  Eng- 
lish Statutes  of  1875,  concerning 
conspiracy  and  protection  of  prop- 
erty, and,  1906,  regulating  Trades 
Unions  and  Trades  Disputes,  119- 
126. 
Neill,  C.  P.,  87-88. 
Ralston,  J.  II.,  89-103.     What  prop- 
erty will  be  protected  bv  injunc- 
tion, 89:  injunction  should  not  be 
applied  in  case  of  libel  or  slander, 
90 ;    attitude    of    courts    toward 
rights  of  laborers,   91 ;  courts  of 
equity  will  not  deal  with  criminal 
cases,  93 ;  opinion  of  Chief  Justice 
Shaw.  95;  difference  between  boy- 
cotts and  conspiracies,  96 :  British 
Trades     Dispute     Act,     101 ;     at- 
tempts   to    change    legislation    in 
Congress,    102;    law    adopted    by 
California,  102. 
Injunction    Oroer^   Fbeb    Speech   and 
THE,  255-264.     Purpose  of  labor  move- 
ment, 255;  principle  involved  in  case 
of  Buck's  Stove  and  Range  Company, 
256;  "We  Don't  Patronize"  list,  257; 
contents  of  injunction,  258;  contempt 
proceedings    instituted,    259;    reasons 
for,  260;  modification  of  original  con- 
tention   by    Court    of    Appeals,    261 ; 
limits  of  obedience  due  order  of  Judge, 
263. 
Injunction^  Pbopbb  Bounds  op  the  Use 
OF  THB^  IN  Labor  Disputes,  288-301. 
Protests  of  labor  leaders   against  in- 
junction, 288 ;  arbitrary  power  lodged 
with  equity  Judge,  289 ;  acts  permitted 
to  strikers,  290 ;  decisions  against  sec- 
ondary boycotts,  291 ;  damage  inflicted 
by    boycott    not    in    nature    of    legal 
wrong,  292;  unions  may  control  bene- 
fits due  to  their  patronage.  293 ;  acts 
lawful   to   Individuals   also   lawful   to 
combination   of  persons,   294 ;   distinc- 
tion to  be  made  between  boycotts,  295 ; 
••probable  cause"  in  the  case  of  mali- 
cious  prosecution,   296;   case  of  Iron 
Monlders'     Union     vs.     Allis-Chalmers 
Company,  and  WlUcutt  and  Sons  vs. 
Driscoll,     297 :     labor    not     protected 
against  "blacklisting,"  298;  principles 
of  the  laws  of  war  mav  be  applied  to 
industrial   warfare,   299;   criticism   of 

g resent   attitude   of   American   courts, 
00. 
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Insane  PbbsonSj  To  What  Extent 
Should,  be  Ambnablb  to  Cbiminal 
Law,  161-168.  Disappearance  of  the 
idea  of  a  physical  hell,  161 ;  resort  to 
pica  of  temporary  insanity  and  brain- 
storm. 162 ;  means  of  securing  release 
of  criminals  committed  for  insanity, 
163 ;  guilt  of  the  insane.  164 ;  objec- 
tions to  abolishing  defence  of  insanity, 
166. 

International  Law.  '*A  Treatise  on  In- 
ternational Law,"  by  W.  E.  Hall,  note, 
235. 

Investigation  Act,  The  Canadian  In- 
dustrial Disputes,  419-437.  System 
of  government  in  Canada,  419 ;  rea- 
son whv  Canada  has  been  able  to  en- 
act a  federal  measure,  420 ;  reasons 
leading  up  to  enactment  of  the  Indus- 
trial Disputes  Investigation  Act,  421 ; 
classification  of  labour  disputes  as  to 
whether  average  citizen  is  directly  af- 
fected or  not,  442  ;  extract  from  report 
of  Mr.  Mackenzie  King,  423 ;  theory 
of  the  Lemieux  Act,  424  ;  representa- 
tive members  of  the  board,  426 ;  pen- 
alties prescribed  by  the  act,  427 ;  ad- 
vantage of  the  publicity  obtained  bv 
investigation,  428 ;  cases  in  which 
strikes  have  occurred  in  spite  of  in. 
vestigation,  430 ;  interest  of  foreign 
countries  In  the  working  of  the  act, 
431 ;  Dr.  Clark's  opinion  as  to  the  ap- 
plication of  the  act  to  conditions  in 
United  States,  432 ;  endorsement  of 
the  act  in  report  of  Mr.  Woinstock  to 
the  government  of  California,  434 ;  in- 
troduction of  similar  acts  in  other 
states  and  countries,  435 ;  securing 
recognition  for  unions  one  of  the  most 
diflicult  questions,  436 ;  success  of 
the  act  must  depend  upon  enforcement 
of  penal  clause,  437. 

''Japan  in  World  Politics,"  by  H.  Dyer, 
review,  470. 

Journalism.  "Commercialism  and  Jour- 
nalism," by  Hamilton  Holt,  note,  236. 

Jury  System,  The,  Dbpfbcts  and  Pro- 
posed Rbubdibs.  175-184.  Sound 
sense  of  average  jury.  176 ;  provisions 
of  Magna  Charta.  l77 ;  jury  generally 
conscientious  body  of  men,  178 ;  rea- 
son for  small  percentage  of  convictions 
in  murder  cases,  179 ;  juror  preferable 
to  citizens  who  will  not  serve  on  juries. 
181 ;  number  of  jurors,  182 ;  evils  of 
the  press,  183. 

Justice.  Administeation  of.  General 
Pbobleus  Connected  with  the,  8-8. 
Nature  of  tribunals,  3;  conditions  in 
colonial  times,  4  ;  place  of  judges  un- 
der constitution,  5 :  Importance  of 
doctrine  of  atare  decisis,  6 ;  wholesome 
restraint  exercised  by  courts,  7 ;  re- 
spect for  law,  7 ;  delays  in  trial  of 
cases    7. 

Juvenile  Coubt,  The — Its  Legal  As- 
pect, 49-56.  Child,  ward  of  the  states, 
49 ;  right  to  take  children  from  pa- 
rents. 49 ;  English  jurisdiction  regard- 
ing wards  in  chancei:y.  50:  state  ulti- 
mate parent  of  child,  51 ;  age  of  crimi- 
nal responsibility.  o2;  procedure  in 
juvenile  court,  53 ;  criticism  of  classi- 
fication of  defence,  65 ;  social  organiza- 
tion of  juvenile  courts,  56. 

Juvenile  Court,  Distinctive  Featubes 
OF  THE,  57-60.    Difference  between  Ju- 
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Ten  lie  courts  of  Illinoii  and  thoee  of 
llmsMcbuiiottii  and  New  York,  57 ; 
method  of  brlofcing  child  before  court, 
57 ;  method  of  procedure  uid  of  tak- 
ing evidence.  58 ;  reason  for  allowing 
heamay  evidence,  59. 
JrvEMLB  rorrr.  Finctions  of  th«.  ol- 
()H.  AfiKlstani*e  of  probation  officers, 
01  :  savloK  of  money  aflfected  by  jUTe- 
nlle  courts,  «2 :  enforcement  of 
parental   oMUntlon,   63. 

JrVKMLH      (NilKTS      AND      PWOBATION      IN 

IMiiLADKLPHiA,  71-7«.  Establishment 
of  Juvfnih*  courts  in  Pennsylvania,  71 ; 
salaries  of  probation  officers,  73;  ap- 
plies suspended  sentences,  75:  import- 
ance of  playgrounds  to  prevent  crime, 
75. 

Lalwr.    •The  Church  ana  Labor,"  by  C. 
Btolsle,  note,  401. 

"History    of    Labor    Legislation    in 
lowa,^'  by  E.  11.  Downey,  review, 

7n. 

•The  Labour  EzchacRe  In   Relation 

to   Boy   and   Girl   Labour,"    by   F. 

Keeling,  note,  1137.  ^ 

"Men,     the     Workers,"     by     H.     D. 

Lloyd,  note,  703. 
Statu  Aqenciks  roB  Dealing  With 
Labor  Dihimtes.  The  ExPsaiENCB 
or  New  Yobk,  397-406.  Elimina- 
tion of  state  lines  of  industrial 
interest,  3tl7 ;  interests  of  general 
public.  398 ;  necessity  for  co- 
operation between  iseparate  state 
boards  and  federal  departments, 
390 ;  difficult  position  of  public 
officials  intervening  in  labor  dis- 
putes, 4(H) ;  in  industrial  disputes 
alune,  government  does  not  compel 
adjustment,  401 :  importance  of 
Erdraan  Act,  402;  importance  of 
fiVeventlng  strikes.  403 ;  extract 
from  report  to  New  York  State 
Legislature.  404 ;  efforts  to  pre- 
serve Industrial  peace,  405. 
"Btrllces."    by    O.    T.    Crosby,    note, 

«99. 
"The    Working    People,"    by    M,    G. 
Overlock,  note.  458. 
•'Labrador,  the  Country  and  the  People," 
bv   W.   T.   Grenfell,  and  Others,   note, 
234. 
Law.     "American  Businesa  Law,"  by  J. 
J.   Sullivan,   note,   241. 
"The  Nature  and  Sources  of  the  law," 
by  J.  C.  Gray,  review,  471, 
Law,    Respect    for,    in    the    United 
Statfr 

Ton  Brlesen.  A..  207-211.  Difficulty 
of  knowing  what  the  law  is.  207  ; 
laws  should  be  skilfully  framed.  208 : 
instances  of  ridiculous  laws,  209 ; 
•'blue  laws"  should  be  repealed.  210 ; 
improvement  In  education  necessary, 
211. 
Klrchwev,  O.  W.,  212-217.  Introduc- 
tory remarks,  212-214 :  distinction 
between  law  and  Justice,  214 ; 
development  of  legal  precedents, 
215 ;  equity  system  has  lost  its 
flexlbilltv.  216:  courts  should  be  the 
interpreters  of  the  popular  sense  of 
morality.  217. 
Sherman.  J.  R.,  193-198.  Introductory 
remarks.  193 ;  great  respect  for  law 
In  United  States.  195  :  law,  develop- 
ment of.  in  United  States,   196-197. 
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Stcrena,  P.  C,  199-206.  Law  expres- 
aion  of  will  of  the  people,  199; 
clasaea  of  malefactors,  200;  eTils 
of  the  public  press,  200;  recent 
Tlolation  of  rules  of  the  House  of 
Representatives,  202 ;  lack  of  respect 
for  authority  in  the  young,  203 ;  too 
many  ill-considered  laws  passed, 
204;  dearth  of  public  leaders,  204. 

Mabtiub  Unions,  Tn  Wage  Scals 
Agbbkments  of  tub,  349-305.  Con- 
ditions of  shipping  on  Pacific  coast, 
349;  ajTeements  of  Sailors'  Union 
of  the  Paciflc  taken  as  a  basia,  350; 
fate  of  The  Seamen's  Friendly  Union 
and  Protective  Society  In  1806,  351; 
transition  from  individual  to  collec- 
tive bargaining  in  1885,  352;  first 
efforts  to  protect  sailors  from  crimps. 
353 ;  establishment  of  ablppin^  office 
a  failure,  354  ;  severe  stipulations  of 
law  formerly  affecting  seamen,  355; 
seamen  prevented  from  striking  by 
law  against  desertion,  355;  allotment 
feature  of  law,  355 :  severe  features 
of  law  repealed  in  1895,  356; 
Magurie  act  of  1895,  enlarged  by 
White  act  of  1898,  350:  Shipowners* 
Association  of  the  Paciflc  coast,  356- 
357 ;  seamen's  union  recognized  by 
shipowners  In  1901,  358;  strike  of 
1901,  358;  agreements  entered  into. 
359:  extracts  from  agreements,  362; 
relations  at  present  transitory,  363; 
shipowners  object  to  sign  agreement 
witn  the  union,  364 ;  reasons  why 
unions  control  supply  of  seamen  of 
Paciflc  coast  but  not  on  the  Atlantic, 
364  ;  position  held  by  ship's  delegate, 
365 :  tacit  agreements  issued,  365. 

"Mexico,"  by  W.  B.  Carson,  note,  230. 

MiNB     WOBKBRS^     THB     SETTLEMENT     OP 

Disputes  Among  The,  333-339. 
Mineral  resources  basis  of  our  indus- 
trial greatness,  333;  combination  of 
laborers  necessary  to  secure  fair 
share  of  results  of  labor,  334  *  recog- 
nition of  community  of  interest 
between  employers  and  employees, 
335 :  organisation  of  Joint  conference 
method,  335 ;  questions  at  issue  sub- 
mitted to  "lomt  scale  committee/* 
336 ;  basis  of  system,  337 :  weakness 
of  system.  337-338:  what  is  required 
for  solution  of  labor  problem.  339. 
Monrtast  Commission,  The  Problem 
Bnforb  the  National,  479-491.  Con- 
ditiona  during  panic  of  1907,  479; 
reasons  for  tightness  of  money.  480; 
such  crisis  does  not  occur  in  Ehirope. 
481 ;  inyestlgation  being  made  of 
foreign  systems,  482 :  banks  of  Eu- 
ropean countries  form  parts  of  a 
coherent  system.  483 :  their  primary 
object  to  support  public  credit.  484; 
operation  of  clearing  house  associa- 
tions during  panic  similar  to  func- 
tions of  foreign  central  banks.  485; 
requirement  of  cash  reserves  illogical, 
486 ;  tendency  of  note  issue  in  other 

Iiarts  of  the  world  differs  from  that 
n  this  country,  487 ;  relative  im- 
portance of  note  issue  has  declined, 
487 :  criticism  of  history  of  currency 
legislation.  489 :  composition  of  the 
National  Monetary  Commission,  490; 
■  provisions  of  the  Aldrich-Vreeland 
act,  491. 
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Negro.  "Social  and  Mental  Traits  of 
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476. 
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MBNT  OF,  43-46.  Administration  of 
Justice  for  protection  of  society,  43 ; 
deterrent  effect  of  punishment,  44: 
effect  of  punishment  in  reduction  of 
crime,  45. 
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only  of  infants,  64;  legislation  to 
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Society  for  the  Prevention  of  Cruelty 
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Johnston,  note,  702. 
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712. 
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E.   L.   Philipp,   note,   459. 
"Poor  Law  Beform,"  by  W.  Chance,  note, 

231. 
Post  Office.     "The  American  Post  Office," 

bv  N.  B.  Williams,  note,  706. 
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Pbobation  Work  for  Women.  27-36. 
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York  City,  27 ;  fines  imposed  upon 
offending  women  ineffective^8 ;  work 
done  by  Waverley  House.  29:  system 
of  identification  essential.  30:  what 
constitutes     adequate     supervision     of 
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probationers.  31 ;  working  of  the  pro- 
bation system,  32 ;  instances  of  ^rl8 
on  probation,  33-34 ;  11  111  Crest  fVirm 
maintained  bv  New  York  Probation 
Association.  35 ;  importance  of  per- 
sonality of  probation  officers.  36. 
"Psychology  of  Politics  and  History," 
by  J.  A.  Dewe,  note,  609. 

Ballroads.  "The  Earning  Power  of  Bail- 
roads,  1910,"  by  F.  W.  Mundy,  note, 
704. 

**The  Economics  of  Bailway  Trans- 
..J*^^V*  ^y  8-  C-  Williams,  note,  707. 
"Standards  of  Beasonableness  in  Local 

Freight    Discriminations,"    by   J.  M. 

Clark,   review.   709. 

BeFOBMATION  of  WOIIBN — MODBBN 

Methods  of  Dealing  with 
Offbndebs,  37-42.  Change  of  views 
in  regard  to  women  offenders,  37 ; 
responsibility  of  society,  38;  work 
done  by  institutions  established  in 
Massachusetts,  Indiana,  and  New  York, 
39;  necessity  for  system  of  classifica- 
tion of  women  offenders,  40;  parole 
system,  41. 
Beligion.     'The  Christian  State,"  by  S. 

Z.  Batten,  note,  453. 
**The  Development  of  Beligion,"  by  I. 

King,  review,  478. 
"The  Function   of  Beligion   in  Man's 

Struggle   for   ETxistence,"   by   G.    B. 

Foster,  review,  250. 
"Beligion   in   the   Making,"   by   S.   G. 

Smith,  review,  250. 
Bhode  Island.     "Early  Bhode  Island,"  by 
W.  B.  Weeden,  note,  706. 

Savings  Bank  Ststbm  in  thb  United 
Statbs,  the  Opbbation  uf  thb 
Mutual,  and  tub  Tbeatmbnt  of 
Savings  Dbposits,  640-653.  States 
authorizing  non-stock  savings  banks, 
640;  efficiencv  of  Massachusetts  sav- 
ings banks,  642;  purpose  of  savings 
banks,  643;  unwise  legislation,  644; 
savings  banks  life  Insurance  plan,  645 ; 
school  savings,  646;  Investment  In 
bonds,  647:  loans  upon  Inflated 
stocks,  648 ;  banking  loans  In  the  vari- 
ous states.  649 ;  segregation  of  savings 
deposits,  660:  effect  of  postal  savings 
banks,  051 ;  classification  of  depositors 
in  savings  banks,  652;  thrlftlness  of 
Americans,  653. 
Siberia.     "A      Journey      to      Southern 

Siberia,"  by  J.  Curtln.  review,  245. 
Single  Tax.    ^'Privilege  and  Democracy  In 

America,"  by  F.  C.  Howe,  note.  236. 
Socialism.      "Adventures    in    Socialism," 
by  A.  Cullen.  note,  232. 
"The  Class  Struggle,"  by  K.  Kautsky, 

note,  457. 
"Effective  Industrial  Beform,"  by  D.  C. 

Beid,  note,  459. 
"Men  vs.  the  Man."  by  B.  B.  La  Monte, 

and  H.  L.  Mencken,  note,  238. 
"What  is  Socialism?"  by  B.  W.  Kauff- 

man,  note.  237. 
Sociology.     "The  American  Hope,"  by  W. 
M.   Cole,  review,   709. 
'American  Problems,"  by  H.  Mflnster- 

berg,  note,  704. 
"Confessions  of  a  Beachcomber,"  by  B. 

J.  Banfleld,  note,  229. 
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Its   Social   Implications,"   by   B.   L. 

Talbert,   note,    242. 
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240. 
'Tbe  Spirit  of  America,*'  by  H.  Van 

Dyke,  rerlew,  252. 
Stati  Banks  and  Trurt  Companibs. 
Thb  Gbowth  or,  61S-d25.  Rapid 
RTOwtb,  013 :  growtb  of  Tarious 
claseea  of  banks  compared,  014  ;  state 
banks,  016:  functions  performed  by 
private  ban  as,  617 ;  amaii  state  bank 
replacea  prlTate  bank,  018 ;  table  of 
state  banks,  619 ;  growth  of  large 
state  banks,  020*021 ;  adrantages  of 
incorporation  under  National  Bank 
Act.  621 :  advantages  of  incorporation 
under  state  banking  laws  relatirely 
greator  for  small  banks.  022-623 ;  com- 
pariiion  of  number  of  state  and  nation- 
al banks  with  less  tban  twenty-five 
thousand  dollars  capital,  623:  trust 
companies.  623:  geopraphlcal  descrip- 
tion of  different  classes  of  banks,  625. 
•The  Stateman's  Year-Book,"  note,  705. 
Stock  Exchangb  and  thb  Money 
Mabkbt.  The,  563-573.  Function  of 
stock  exchange  promoter  of  new  enter- 
prises, 663 :  wnat  constitutes  money 
market  and  loanable  funds,  664 ;  dis- 
tinction between  discounted  Mils  and 
loans  on  collat«'ral,  665 :  function  of 
Relchsbank.  566:  list  of  nesrotlable 
securities  admitted  to  New  York  Stock 
Exchange,  667 ;  stock  exchange  trans- 
action must  be  settled,  within  twenty- 
four  hours,  668 ;  unwritten  rule  of 
stock  exchange  requiring  protection  of 
banks,  569;  complexity  or  relations 
between  stock  exchange  and  money 
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difficulty  of  preventing  speculation 
without  injury  to  trade.  573. 
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Street  car  strike  In  Philadelphia.  891 ; 
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strike,  326;  open-shop  trade  agree- 
ments, 327;  first  agreements  naoally 
crude,  828 ;  beneficent  effects,  329 : 
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note.   706. 
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refuses  to  strike,  888;  work  done  bj 
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